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Harness  v.  Thb  State,  ex  rel.  Platt. 

BASTABinr. — 0ompromi9e(^  JhvBeeuHon, — Entry  q^. — Attorney. — Authority  qf 
Beeoked  by  (Xein^s  Deaih, — ^Where,  pending  a  prosecution  lor  ba8tard7, 
the  defendant  paid  the  proeecnting  witneos  a  certain  sam  of  money  in 
saliof  action  of  her  claim  on  account  of  the  support  of  the  bastard  child, 
and  the  prosecuting  witness  thereupon  signed  a  written  statement  that 
proTiflion  to  her  satisfaction  had  been  made  for  the  support  of  said  child, 
in  said  sum  paid  her  by  the  defendant,  and  that  she  thereby  released 
him  from  all  claim,  etc.,  which  statement  was  placed  in  the  hands  of 
her  attorney,  with  instruction  to  appear  for  her  and  file  it  in  open  court, 
admitting  that  she  had  received  from  the  defendant  full  provision  for 
the  sapport  of  said  child,  to  her  satisfaction,  and  with  the  instruction, 
and  upon  the  agreement  of  the  parties,  that  said  attorney  should  cause 
the  proeecution  to  be  dismissed ;  and  said  attorney  afterward  filed  said 
statement  in  open  court  and  moved  that  the  cause  be  dismissed,  but  ac- 
tion by  the  court  was  postponed  for  the  personal  presence  of  the  prose- 
cuting witness,  who  died  before  further  steps  were  taken,  and  after  her 
death  aaid  child  prosecuted  the  action  by  guardian  ad  Htem  ; 

Hddj  that,  no  admission  of  the  prosecuting  witness,  or  finding  of  the  court, 
tiiat  provision  had  been  made  for  the  support  of  the  child,  having  been 
entered  of  record,  and  no  motion  for  the  entry  of  record  of  such  admis- 
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sion  haying  been  made,  in  the  lifetime  of  the  prosecuting  witness,  the 
statute  (2  B.  8. 1876,  p.  660,  sec.  17)  was  not  complied  with,  and  that 
these  facts  could  not  constitute  a  sufficient  answer  to  the  action  in  favor 
of  said  child. 

Heldy  also,  that,  by  the  death  of  the  relatrix,  the  authority  of  her  attorney 
to  act  for  her  ceased. 

Evidence. — Crofa-Examination, — TetUmony,  on  Fij/rmtr  2Wa/,  cf  WitMss  tmot 
Deeeased. — On  the  trial  of  an  action  which  had  been  tried  once  before,  a 
person,  testifying  for  the  defendant  as  to  the  testimony,  on  the  former 
tri^l,  of  a  witness  since  deceased,  stated  that  said  deceased  witness  had  testi- 
fied to  certain  facts,  and  had  not  been  cross-examined.  The  plaintiff,  in  re- 
buttal, introduced  a  witness,  who  testified  that  he  had  heard  the  testimony, 
on  the  former  trial,  of  said  deceased  witness,  related  some  of  his  testi- 
mony, and  stated  that  he  testified  to  other  matters  and  was  cross-exam- 
ined. On  cross-examination  by  the  defendant  of  this  rebutting  witness, 
he  was  asked  to  state  all  that  said  deceased  witness  had  testified  to  on 
said  former  trial. 

Held,  that  it  was  error  to  sustain  an  objection  to  this  qnestion. 

Samr — It  is  error  to*deny  a  party  the  right,  in  cross-examining  his  adver- 
sary's witness,  to  propound  a  question  within  the  limits  of  proper  cross- 
examination,  though  the  party  asking  the  question  does  not  state  what 
he  expects  to  prove  by  the  answer. 

Prom  the  Carroll  Circuit  Court. 

SimSj  Stewart  ^  Sims  and  JR.  P.  Sf  J,  C.  DavidsoUy  for 
appellant. 

S.  T,  McConnell  and  J.  ApplegatCy  for  appellee. 

WoRDBN,  J. — This  was  a  prosecution  by  the  appellee, 
against  the  appellant,  for  bastardy.  The  action  was  com- 
menced on  the  relation  of  Margaret  J.  Piatt,  but  during 
its  pendency  she  died,  and  the  name  of  the  child,  "Walter 
Piatt,  was  substituted,  and  Stewart  T.  McConnell  was 
appointed  as  his  guardian  ad  litemj  in  accordance  with  the 
provisions  of  the  statute. 

Trial  by  jury;  verdict  and  judgment  against  the  de- 
i'endant. 

We  will  consider  a  point  arising  on  the  pleading,  before 
examining  a  question  arising  on  the  motion  for  a  new 
trial. 

The  second  paragraph  of  the  defendant's  answer  alleged, 
"  that,  since  the  institution  of  the  present  suit,  the  de- 
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fendant  and  the  relatrix  herein"  (the  said  Martha)  ^^  met 
by  appointment  in  the  office  of  her  attorney,  and  then 
and  there  compromised  this  suit,  and  the  defendant  then 
and  there  paid  and  satisfied  the  said  relatrix  for  any  and 
all  claims  against  him,  on  account  of  the  support  of  said 
bastard  child,  and  then  and  there  made  provision,  by  the 
payment  to  her  of  the  sum  of  three  hundred  dollars,  to  her 
entire  satisfaction,  for  the  support  and  maintenance  of  said 
bastard,  a  written  statement  of  which  was  then  and  there 
made  by  her  said  attorney,  Hon.  David  Turpie,  signed  by 
her  and  placed  in  the  hands  of  her  said  attorney,  with  in- 
struction to  appear  for  her  in  open  court  and  file  said 
statement  as  her  act  in  open  court,  admitting  that  she  had 
received  from  this  defendant  full  provision  for  the  support 
of  her  said  bastard  child,  to  her  entire  satisfaction,  and 
with  the  further  instruction,  which  was  a  part  of  the 
agreement  by  and  between  the  parties,  that  her  said  attor- 
ney should,  upon  the  filing  of  said  paper,  cause  the  said 
cause  to  be  dismissed,  by  agreement,  at  the  defendant's 
costs ;  and  defendant  further  avers,  that,  on  the  2d  day 
of  August,  A.  D.  1873,  the  Hon.  David  Turpie,  as  attor- 
ney for  the  relatrix  aforesaid,  did  appear  in  open  court 
and  cause  said  statement,  a  copy  of  which  is  filed  here- 
with and  made  a  part  of  this  answer,  to  be  filed  in  open 
court,  and,  as  her  said  attorney,  moved  the  court  that  said 
cause  be  dismissed,  at  the  costs  of  the  defendant;  and 
defendant  further  avers,  that  said  dismissal  was  postponed 
for  the  personal  presence  of  the  said  relatrix,  and  that 
before  that  could  be  obtained  she  died. 

"  Wherefore  defendant  says,  that  no  judgment  should  be 
rendered  herein  against  him,  he  having  paid  all  the  costs 
which  had  accrued  in  said  cause  up  to  the  date  of,  and  in- 
cluding, the  filing  of  said  statement,  and  the  costs  made 
therein." 

The  written  statement  mentioned  in  the  pleading  is  as 
follows : 
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^^  State  of  Indiana,  CasB  County,  as : 

<^  Know  all  men  by  these  presents,  that  Martha  Flatt 
hereby  releases  George  Harness,  Jr.,  from  all  claim,  de- 
mand and  charge  against  said  George  Harness,  Jr.,  on 
account  of  the  charge  I  have  made  against  him  for  the 
paternity  of  a  bastard  child,  and  I  acknowledge  that  full 
satisfaction  has  been  made  to  me  for  the  support  and 
maintenance  of  said  child,  and  I  hereby  release  the  said 
George  Harness,  Jr.,  from  all  liability  on  account  of  the 
alleged  paternity  of  said  child,  and  that  full  satisfaction 
has  been  made  to  me  therefor,  having  received  three  hun- 
dred dollars  therefor.    Witness,"  etc. 

[Signed,]  "  Martha  Platt." 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
this  paragraph  of  answer,  and  the  ruling  is  complained  of 
as  erroneous. 

The  statute  provides,  that  "  The  prosecuting  witness,  it 
an  adult,  may,  at  any  time  before  final  judgment,  dismiss 
such  suit,  if  she  will  first  enter  of  record  an  admission 
that  provision  for  the  maintenance  of  the  child  has  been 
made  to  her  satisfaction,  and  if  such  witness  be  a  minor, 
she  may  dismiss  such  suit,  if  it  be  first  shown  to  the  satis- 
faction of  the  court,  in  which  the  same  is  pending,  that 
suitable  provision  has  been  made  and  properly  secured  for 
the  maintenance  of  the  child,  and  a  finding  of  the  court 
to  that  effect  entered  of  record ;  and  such  entry,  in  either 
case,  shall  be  a  bar  to  all  other  prosecutions  for  the  same 
cause  and  purpose."    2  B.  S.  1876,  p.  660,  sec.  17. 

It  will  be  seen  by  the  statute,  that  a  different  provision 
is  made  in  regard  to  adults  from  that  in  regard  to  infants. 
An  adult  may  dismiss  such  actions  by  simply  entering  oi 
record  an  admission  that  provision  for  the  maintenance 
of  the  child  has  been  made  to  her  satisfaction ;  while,  in 
the  case  of  an  infant,  it  must  be  shown  to  the  satisfaction 
of  the  court,  that  suitable  provision  has  been  made  and 
properly  secured  for  the  maintenance  of  the  child,  and  the 
finding  of  the  court  to  that  effect  must  be  entered  of  rec- 
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ord.  It  is  the  entry  of  record  in  either  case  that  bars  any 
farther  prosecution. 

Assuming,  as  we  think  we  must,  that  the  relatrix  was 
an  adult,  the  contrary  not  appearing,  still  the  paragraph 
of  answer  does  not  bring  the  case  within  the  statute. 

Without  intimating  any  opinion  upon  the  question, 
whether  an  adult  prosecuting  witness  might  or  might  not, 
by  attorney  and  without  a  personal  appearance  in  court, 
cause  the  entry  to  be  made,  provided  for  by  the  statute,  we 
think  the  paragraph  was  bad,  because  it  did  not  show  that 
such  entry  had  ever  been  made. 

It  does  not  appear  by  the  pleading  in  question,  that 
Hon.  David  Turpie  moved,  on  behalf  of  the  relatrix,  that  an 
admission  on  her  part,  that  provision  for  the  maintenance 
of  the  child  had  been  made  to  her  satisfaction,  be  entered 
of  record.  He  filed  the  statement,  and  moved  that  the 
cause  be  dismissed.  Before  the  matter  was  acted  upon  by 
the  court,  however,  the  relatrix  died.  This  put  an  end  to 
any  power  which  Hon.  David  Turpie  had,  as  her  attorney,  to 
act  in  the  matter.  Thus  there  was,  during  the  life  of  the 
relatrix,  no  entry  of  record  made  of  the  admission  re- 
quired by  the  statute,  nor,  indeed,  any  motion  that  such 
entry  be  made.  The  statute  not  having  been  complied 
with,  the  demurrer  to  the  paragraph  was  properly  sus- 
tuned.    Reeves  v.  The  StaJte^  ex  rel.,  etc.y  87  Ind.  441. 

We  come  now  to  a  question  arising  on  the  motion  for  a 
new  trial. 

It  appears  that  the  case  had  been  once  before  tried,  and 
a  new  trial  granted.  On  the  former  trial,  a  Mrs.  Susannah 
Forgy  testified  as  a  witness,  but  she  was  dead  at  the  time 
of  the  second  trial. 

On  the  latter  trial,  one  Andrew  J.  Forgy  was  intro- 
duced by  the  defendant  as  a  witness,  and  testified  as  fol- 
lows: 

^  My  wife,  Susannah  Forgy,  was  a  witness  in  this  case ; 
was  sworn  and  examined  in  this  case,  on  the  trial  in  the 
circuit  court  in  Cass  county,  in  this  State.    I  heard  her 
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testimony  on  that  trial ;  I  was  back  about  twenty-five  feet 
from  where  she  was  at  the  time  she  gave  her  testimony, 
and  there  may  have  been  some  words  I  did  not  hear.  She 
was  not  cross-examined.  I  did  hear  and  can  repeat  her 
testimony  on  that  trial  as  to  what  she  testified  that  Martha 
Piatt,  the  mother  of  the  relator,  told  her  as  to  who  was 
the  father  of  her  child.        ***** 

"  On  the  former  trial  of  this  cause,  she  testified  that 
Martha  Piatt  told  her  she  would  have  to  lay  it  to  George 
Harness ;  they  said  if  she  laid  it  to  George  Harness  he 
would  marry  her.  If  she  laid  it  to  Frank  Harness,  Sally 
Piatt  would  kill  her,  or  drive  her  away  from  home.  This 
was  her  testimony  on  that  subject,  as  far  as  I  remember." 

The  plaintiff,  in  rebuttal,  introduced  Stewart  T.  Mc- 
Connell  as  a  witness,  who  testified  as  follows : 

"  I  was  present  at  the  former  trial  of  this  case,  in  the 
Cass  Circuit  Court,  and  heard  the  testimony  of  Mrs. 
Susannah  Forgy,  on  said  trial.  I  was  attorney  for  plain- 
tiff, on  said  trial.  There  was  quite  an  extended  cross- 
examination  of  said  witness,  on  said  trial.  She  testified 
on  that  trial,  that  Martha  Piatt,  the  mother  of  the  child, 
told  her  she  would  lay  her  child  to  George  Harness,  the 
defendant,  because  they  said  if  she  did  he  would  marry 
her.  She  also  testified  to  other  matters;  her  examination 
was  quite  extended." 

Upon  cross-examination  of  this  witness,  the  defendant 
asked  the  witness  to  state  all  that  said  Susannah  Forgy 
had  testified  to  on  said  trial ;  but  the  plaintiff  objected, 
and  the  court  sustained  the  objection,  and  refused  to 
allow  the  witness  to  state  all  that  said  Susannah  had 
testified  to  on  said  trial,  and  the  defendant  excepted. 

In  this  ruling,  we  think  the  court  committed  an  error. 

The  defendant  had  introduced  the  husband  of  Su- 
sannah Forgy,  who  had  stated  his  recollection  of  her 
evidence ;  but  he  said  she  was  not  cross-examined.  His 
memory  in  this  respect  may  have  been  at  fault.  The 
plaintift  then  introduced  Mr.  McConnell,  who  stated  a 
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part  of  her  evidence ;  that  she  testified  to  other  matters, 
was  cross-examined,  and  that  her  examination  was  quite 
extended. 

It  seems  to  us  to  be  clear,  that  the  defendant,  upon  cross- 
examination,  was  entitled  to  bring  out  all  that  said  Su- 
sannah had  testified  to  on  the  former  trial.  An  isolated 
portion  of  the  evidence  of  a  witness  might  give  no  just 
appreciation  of  the  force  and  effect  of  the  evidence,  taken 
as  a  whole.  The  evidence  of  a  witness  in  chief  is  often 
materially  modified,  and,  indeed,  sometimes  wholly 
changed,  by  the  cross-examination.  This  is  within  the 
experience  of  every  practising  lawyer. 

A  jury,  in  the  intelligent  performance  of  its  duty, 
takes  into  consideration  the  whole  of  the  evidence  of  a 
witness,  and  not  an  isolated  portion  alone  of  it.  The 
plaintiff  having  introduced  Mr.  McConnell,  and  proved 
by  him  a  portion  of  the  evidence  of  the  deceased  wit- 
ness, and  that  she  was  cross-examined,  and  gave  other 
evidence,  opened  the  door  to  the  defendant  to  prove  on 
cross-examination  all  that  was  testified  to  by  the  deceased 
witness. 

But  it  is  claimed  by  the  appellee  that  no  available  error 
was  committed,  because  the  defendant  did  not  state  to 
the  court  what  he  proposed  to  prove  by  the  cross-exam- 
ination. And  cases  in  this  court  are  cited  to  show,  that 
where  a  question  is  propounded  to  a  witness,  which  does 
not  show  what  is  proposed  to  be  proved,  and  the  party 
does  not  state  what  he  proposes  to  prove,  it  will  not  be 
error  to  reject  it,  because  it  does  not  appear  in  such  case 
that  the  party  was  injured.  See  Cones  v.  Binford^  54  Ind. 
516.  But  the  reason  and  spirit  of  that  rule  have  no  ap- 
plication to  such  a  case  as  the  present.  The  rule  is  more 
peculiarly  applicable  to  examinations  in  chief,  where  the 
party  offering  the  evidence  knows,  or  may  be  supposed 
to  know,  and  therefore  be  able  to  state,  what  he  proposes 
to  prove.  The  rule  could  seldom,  if  ever,  be  applied  to 
cross-examinations,  which  are  confined  to  the  subject- 
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matter  of  the  examinations  in  chiet.  A  party  can  hardly 
be  expected  to  know  what  his  adversary's  witness  will 
testify  to  on  cross-examination,  nor  could  he  well  state  to 
the  court  what  he  expected  to  elicit  by  such  examination. 
We  think,  therefore,  that  a  party  has  a  right  to  cross- 
examine  his  adversary's  witness,  keeping  within  the 
limits  of  a  proper  cross-examination,  and  that  it  is  error 
to  deny  such  right,  though  the  party  did  not  state  what 
he  proposed  to  prove  by  the  cross-examination.  For  the 
error  committed,  the  judgment  will  have  to  be  reversed. 
The  judgment  below  is  reversed,  and  the  cause  re- 
manded, for  a  new  trial. 


Bbard  t;.  The  Statb. 

Gbdokal  Law. — IndietmenL — Ehidonemeni  on, — MoUon  to  QuobH, — Beoord  on 
Change  of  Vemte. — ^The  fact  that  the  record  of  a  criminal  cause,  on  a 
change  of  venue  to  another  county,  fails  to  show  that  the  indictment 
therein  had  heen  endorsed  "a  true  bill/'  over  the  signature  of  the  fore- 
man of  the  grand  jury,  is  not  ground  for  a  motion  to  quash. 

Samb. — Svprtme  CkmrL — ^Where,  in  such  case,  on  appeal  to  the  Supreme 
Court,  the  record  shows  such  indictment  to  have  been  endorsed  ''a  true 
bill/'  over  the  signature  of  the  grand  juror  whom  the  record  shows  to 
have  been  the  foreman  of  the  grand  jury  which  found  and  returned  such 
indictment,  it  is  sufficient. 

Same. — ifbtum  to  Ditmiss  Action. — BiU  </  ExceptioM. — I^raetiet, — ^No  ques- 
tion in  relation  to  the  action  of  a  court,  on  a  motion  to  dismiss  a  crimi- 
nal cause,  is  presented  to  the  Supreme  Court,  on  appeal,  when  neither 
such  motion,  the  action  of  the  court  thereon,  nor  any  exception  to  such 
action,  is  made  part  of  the  record  by  a  proper  bill  of  exceptions. 

Prom  the  Vanderburgh  Criminal  Circuit  Court. 

iST.  C.  Pitcher^  for  appellant. 

jB.  V.  Hodson  and  J.  Brownlee,  Prosecuting  Attorneys, 
and  C.  A,  Buskirkj  Attorney  General,  for  the  State. 

HowK,  J. — ^At  the  October  term,  1876,  of  the  Posey 
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CSrcnit  Court,  the  appellant  and  one  Parisli  Huff  were 
jointly  indicted,  by  the  grand  jury  of  said  court  and  term. 

The  indictment  was  in  two  counts ;  the  first  charging 
the  defendants  with  burglary,  and  the  second  charging 
them  with  grand  larceny. 

To  this  indictment  the  appellant,  upon  arraignment,  en- 
tered a  plea  of  not  guilty,  and,  on  his  application,  the 
venue  of  the  case  was  changed  to  the  court  below. 

It  appears  from  the  record,  that,  on  the  15th  day  of 
November,  1876,  there  were  filed  in  the  court  below  the 
original  indictment  in  this  cause,  and  a  certified  transcript 
firom  the  Posey  Circuit  Court,  containing  only  the  pro- 
ceedings in  the  cause  in  open  court,  showing  the  appel- 
lant's arraignment  and  plea,  his  application  for  a  change 
of  venue,  and  the  order  of  said  court  granting  such  change 
of  venue  to  the  court  below.  Afterward,  and  before  any 
action  was  had  in  this  case  in  the  court  below,  on  the  28d 
day  of  November,  1876,  there  was  filed  therein  another 
certified  transcript  from  the  Posey  Circuit  Court,  contain- 
ing not  only  the  proceedings  in  this  case,  as  set  forth  in 
the  first  transcript,  but  also  the  preliminary  proceedings 
of  said  court,  in  empanelling  a  grand  jury  for  its  October 
term,  1876,  and  the  return  to  said  court,  by  its  said  grand 
jury,  of  the  said  indictment  against  the  appellant  and  his 
said  codefendant. 

At  the  December  term,  1876,  of  the  court  below,  the 
appellant  withdrew  his  plea  of  not  guilty,  and  moved  the 
court  to  quash  the  indictment,  which  motion  was  over- 
ruled, and  to  this  decision  the  appellant  excepted.  And 
the  appellant  then  moved  the  court  below  to  dismiss  the 
proceedings  in  this  cause,  and  to  discharge  him  from  the 
custody  of  the  sheriff,  which  motion  was  also  overruled, 
and  the  appellant  excepted  to  this  decision.  The  appel- 
lant then  reentered  his  plea  of  not  guilty,  and  the  issues 
joined  were  tried  by  a  jury  in  the  court  below,  and  a  ver- 
dict was  returned,  finding  the  appellant  guilty  of  burglary 
as  charged,  and  assessing  his  punishment  at  a  fine  of  forty 
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dollars,  and  imprisonment  in  the  state-prison  for  the  term 
of  two  years.  And,  over  appellant's  motion  for  a  new 
trial  and  exception  saved,  judgment  was  rendered  upon 
the  verdict  by  the  court  below. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  the  appellant's  motion  to  quash  the 
indictment; 

2d.  In  overruling  the  appellant's  motion  to  dismiss 
the  proceedings  and  to  discharge  him  from  the  sheriff's 
custody;  and, 

8d.    In  rendering  judgment  against  the  appellant. 

In  discussing  the  first  of  these  alleged  errors,  the  ap- 
pellant's attorney  says :  "  The  motion  to  quash  should 
have  been  sustained.  The  transcript  failed  to  show  that 
the  indictment  was  endorsed  by  the  foreman  of  the  grand 
jury  *a  true  bilU"  If  it  were  true,  that  the  record  ot 
this  cause  failed  to  show  that  the  indictment  was  properly 
indorsed  "  a  true  bill,"  over  the  signature  of  the  foreman 
of  the  grand  jury,  we  do  not  think  that  this  defect  is 
one  which  could  be  reached  by  a  motion  to  quash  the 
indictment.  It  is  not  claimed  in  this  case,  that  the  in- 
dictment was  not,  in  fact,  properly  endorsed  by  the  fore- 
man of  the  grand  jury;  but  it  is  claimed  that  the  certified 
transcript  from  the  Posey  Circuit  Court  failed  to  show 
any  such  endorsement.  The  original  indictment,  with 
all  its  endorsements,  was  a  necessary  part  of  the  record, 
on  appeal  to  this  court ;  and  it  appears  therefrom,  that 
the  indictment  in  this  case  was  properly  endorsed  "  a  true 
bill,"  over  the  signature  of  the  person  whom  the  certified 
transcript  from  the  Posey  Circuit  Court  showed  to  have 
been  the  foreman  of  its  grand  jury,  when  said  indictment 
was  returned  into  said  court.  This  was  held  to  be  sufficient 
by  this  court,  in  the  case  of  Willey  v.  The  State^  46  Ind. 
363,  and  we  adhere  to  that  decision.  In  the  case  cited, 
it  was  also  held,  that  '^  a  motion  to  quash  an  indictment 
must,  as  a  general  rule,  be  predicated  upon  objections 
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apparent  upon  the  face  of  the  indictment."  2  R.  S.  1876, 
p.  399,  sec.  101 ;  and  BeU  v.  The  State,  42  Ind.  835,  and 
authorities  there  cited.  It  is  manifest,  that  appellant's 
objection  to  the  indictment,  in  this  case,  was  not  ap- 
parent, either  on  the  face  or  on  the  back  of  said  indict- 
ment. And,  therefore,  we  hold  that  no  error  was 
committed  by  the  court  below,  in  overruling  the  appel- 
lant's motion  to  quash  said  indictment. 

Appellant's  motion  to  dismiss  the  proceedings  in  this 
cause,  and  for  his  discharge  from  the  custody  of  the 
sheriff,  the  decision  of  the  court  below  thereon,  and  ap- 
pellant's exception  to  such  decision,  were  not  made  a 
part  of  the  record  by  a  proper  bill  of  exceptions.  The 
second  alleged  error,  complained  of  by  appellant,  is  not 
apparent,  therefore,  in  the  record  of  this  cause,  and  no 
question  is  thereby  presented  for  our  consideration. 

In  our  opinion,  the  record  of  this  cause  fails  to  disclose 
any  good  or  sufficient  reason  for  the  reversal  of  the 
judgment  of  the  court  below. 

The  judgment  is  therefore  affirmed,  at  the  costs  of  the 
appellant. 


Thb  Franelik  Insurance  Compant  of  Indianapolis  v. 

Cook. 

Bell  of  Exceptions. — Supreme  Couri. — JEmdenee. — Application  to  Set  Aside 
D^omU, — On  appeal  to  the  Supreme  Court,  from  the  finding  of  a  court 
upon  an  application  to  it  to  set  aside  a  default,  tried  upon  affidavits  sub- 
mitted by  the  parties,  no  question  is  presented  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding,  unless  the  bill  of  exceptions  affirm- 
atively shows  that  it  contains  all  of  the  evidence. 

From  the  Marion  Superior  Court. 

J.  E.  McDonald,  J,  M.  Butler,  F.  B.  McDonald  and  G. 
C.  Butler,  for  appellant. 
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Stout,  Adm'r,  v,  Albert. 

H.  W.  Harrington^  for  appellee. 

BiDDLB,  J. — ^Action  by  Sophia  Cook,  against  The 
Franklin  Insurance  Co.  of  Indianapolis,  founded  on  a 
policy.  The  appellant  was  defaulted  in  the  court  below, 
and  judgment  rendered  on  the  default,  in  favor  of  the 
appellee.  Several  weeks  afterward,  the  appellant  moved 
the  court  below,  in  writing,  to  set  aside  the  default,  and 
allow  the  appellant  to  plead  to  the  action.  Affidavits 
were  filed  in  support  of  and  against  the  motion,  which 
the  court,  on  a  hearing  of  the  case,  overruled.  Motion 
for  a  new  trial  was  made,  causes  filed,  motion  overruled, 
exception  taken,  and  an  appeal  to  the  general  term, 
wherein  the  judgment  at  the  special  term  was  affirmed. 
Appeal  to  this  court. 

The  bill  of  exceptions  sets  out  various  affidavits,  etc., 
but  nowhere  informs  us  that  it  contains  all  the  evidence. 
"We  must  presume,  therefore,  that  the  court  below  prop- 
erly overruled  the  motion  to  set  aside  the  default,  the 
process  and  service  being  sufficient  on  the  face  of  the 
record. 

The  appellant  assigns  as  error  the  insufficiency  of  the 
complaint,  but  the  point  is  not  noticed  in  the  briefl  "We 
do  not,  therefore,  consider  it. 

The  judgment  is  affirmed,  with  costs. 


Stout,  Adm'r,  v.  Albert. 

From  the  Orange  Circuit  Court. 

(?.  V.  Howk  and  W,  W.  Tuley^  for  appellant. 
F.  Wilsonj  T.  L.  Collins^  A.  C.  Voris^  and  J.  W.  Tucker^ 
for  appellee. 

NiBLACK,  J. — This  was  a  proceeding,  in  the  court  below, 
by  Leonidas  Stout,  administrator  of  the  estate  of  Eliza 


MAY  TERM,  1877.  18 

Sherrod  v.  Shirley  et  oL,  Adm'n. 

Bowles,  deceased,  who  had  previously  been  appointed  as 
such  administrator  in  Floyd  county,  against  John  C.  Al- 
bert, to  set  aside  and  annul  letters  of  administration  on 
said  estate,  which  had  been  afterward  issued  to  the  said 
Albert,  in  Orange  county. 

There  was  a  trial  by  Hie  court,  and  a  finding  and  judg- 
ment for  Albert. 

The  appellant  has  assigned  certain  errors  upon  the  rec- 
ord in  this  court,  and  the  appellee  has  confessed  the  errors 
thus  assigned. 

It  has  also  been  agreed  between  the  parties,  that  the 
judgment  below  shall  be  reversed,  at  the  costs  of  the  ap- 
pellee, and  that  the  cause  shall  be  remanded,  with  instruc- 
tions to  the  court  below,  to  set  aside  and  revoke  the  letters 
of  administration  which  were  granted  to  the  appellee  on 
said  estate. 

The  judgment  is  therefore  reversed,  at  the  costs  of  the 
appellee,  and  the  cause  remanded,  for  further  proceedings, 
in  accordance  with  the  agreement  of  the  parties,  as  here- 
in above  set  forth. 

HowK,  J.y  having  been  of  counsel,  was  absent. 


Shbrrod  17.  Shirlbt  bt  al.,  Adm'rs. 

Plbadino. — Oomplaini, — Names  cf  BcartieB, — Omiaaion  Cured  by  Afuwer. — Dc 
cedenU^  EslaUs. — Jugtiee  of  the  Peo/ce. — ^A  complaint  filed  in  the  court  of  a 
justice  of  the  peace,  by  the  administrator  of  a  decedent's  estate,  set  out 
the  initials  only  of  the  plaintiff's  Christian  name ;  but  the  defendant,  in 
a  written  answer  by  him  filed,  set  out  the  full  names  of  all  the  parties. 

Mdd,  that  the  complaint  was  defective,  but  that  such  defect  was  cured  by 
the  answer. 

fiAMB. — Bill  cf  Partieulan. — Where,  in  such  action,  the  complaint  professes, 
but  fails,  to  set  out  a  bill  of  particulars  of  an  account,  on  which  the  ac- 
tion ifl  brought,  it  is  insufficient. 
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From  the  Hendricks  Circuit  Court. 

C.  C.  Nave  and  C.  A.  NavCj  for  appellant. 

BiDDLE,  J. — The  appellees,  who  are  administrators, 
brought  this  suit  before  Thomas  B.  Hall,  a  justice  of  the 
peace,  against  the  appellant,  on  the  following  cause  of 
action : ' 

"  6r.  W,  Shirley  ^  E.  Dicks j  AdmWs  of  the  Estate  of  John 
A.  DickSy  deceased,  v.  Solomon  S.  Sherrod. 

"Before  Thomas  B.  Hall,  Justice  of  the  Peace  of 
Union  township,  Hendricks  county,  Ind. 

"  Baid  plaintiffs  complain  of  the  defendant,  and  say  that 
the  defendant  is  indebted  to  him,"  [them]  "  as  shown  by 
an  itemized  account  filed  herewith,  in  the  sum  of  forty- 
two  dollars,  for  which  he  "  [they]  "  demand  judgment  and 
other  proper  relief.    Account  to  be  filed." 

The  venue  was  changed  from  Justice  Hall  to  Justice 
Isaac  Burnett,  of  the  same  township.  The  transcript 
states,  that,  before  Justice  Burnett,  "the  plaintiffs,  by 
their  att'y,  D.  C.  Lane,  now  filed  their  itemized  ac- 
count," but  no  itemized  account  is  found  anywhere  in 
the  transcript.  The  appellant  then  moved  to  dismiss  the 
cause,  for  the  reason  that  the  itemized  account  was  not 
"  filed  at  the  proper  time."  This  motion  was  overruled 
by  the  justice.  The  appellees  next  sought  and  obtained 
a  change  of  venue  from  Justice  Burnett  to  Justice  James 
M.  Wells,  before  whom  appellant  filed  an  answer  to  the 
complaint.  A  trial  was  had  upon  the  issues,  and  judgment 
rendered  in  favor  of  appellees.  From  this  judgment  the 
appellant  appealed  to  the  circuit  court,  wherein  he  moved 
"  to  dismiss  the  cause  for  want  of  a  suflicient  cause  of 
action."  This  motion  was  overruled,  and  exception  re- 
served. 

A  jury  trial  was  had,  verdict  for  appellees,  and,  over  a 
motion  for  a  new  trial  and  exceptions,  a  judgment  ren- 
dered.   Appeal  to  this  court. 

One  of  the  assigned  errors  is,  overruling  the  motion  to 
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dismiss  the  cause  in  the  circuit  court,  for  want  of  a  suf- 
ficient cause  of  action.  Two  objections  are  taken  to  the 
cause  of  action :  First,  that  it  does  not  set  out  the  names 
of  the  plaintiffs  below.  This  is  a  fatal  objection  if  not 
cured ;  but  it  may  be  cured  by  the  process,  amendment, 
or  by  a  pleading  wherein  the  names  are  properly  stated. 
In  pleading  to  the  cause  of  action,  by  an  answer  which 
stated  the  names  of  the  plaintiffs  in  full,  before  justice 
Wells,  the  appellant  cured  this  alleged  error.  Widup  v* 
6^26^071,  53  Ind.  484. 

But  we  think  the  second  objection,  namely :  that  the 
cause  of  action  is  insufficient,  is  well  taken.  Although 
no  particular  formality  is  required  in  pleading  before  a 
justice  of  the  peace,,  yet  the  statement  must  be  sufficient 
to  apprise  the  opposite  party  of  the  nature  of  the  claim, 
and  such  as  could  be  pleaded  in  bar  to  a  subsequent 
action  for  the  same  thing.  In  this  case,  although  the 
transcript  says,  that  the  appellants  ^'  filed  their  itemized 
account,^'  yet  the  items  are  not  given.  There  is  nothing 
to  inform  the  opposite  party  of  the  nature  of  the  claim, 
nor  any  thing  which  could  be  pleaded  in  bar  of  another 
action.  Wolf  v.  Schqfield,  88  Ind.  175 ;  Stephenson  v.  Bal- 
lard, 50  Ind.  176 ;  Crocker  v.  Hoffiman,  48  Ind.  207.  We 
are  therefore  constrained  to  reverse  the  judgment,  at  the 
costs  of  the  appellees,  to  be  paid  out  of  assets  in  their 
hands  yet  to  be  administered. 

Judgment  accordingly. 


CoNNBR  V.  Thb  Board  of  CoiiM'BS  of  Fransxin  Countt. 

Paufeb. — Medioal  AUendance  Upon, — Fhyndan, — IAdlniUy<^Oo>uniy, — Town- 
ship Trustee, — ^Where  no  physician  to  attend  upon  the  paupers  of  a  county 
has  heen  employed  hy  its  hoard  of  commissioners,  or  where,  one  haying  been 
80  employed,  he  has  abandoned  such  employment,  the  trustee  of  a  ciyil 
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township  maj  employ  a  physician  to  attend  upon  paupers  of  his  town- 
ship requiring  medical  treatment,  and  the  county  is  liable  to  such  phy- 
sician for  the  Talue  of  services  rendered  by  him  under  such  employment 

From  the  Franklin  Circuit  Court. 

J.  jB.  McMahan,  T.  H,  Smith  and  F.  Berry ^  for  appel- 
lant. 
F.  S.  Siviftj  for  appellee. 

HowK,  J. — Appellant,  as  plaintiff,  sued  the  appellee,  as 
defendant,  in  the  court  below. 

Appellant's  complaint  was  in  two  paragraphs,  to  each 
of  which  paragraphs  the  appellee  demurred,  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to 
constitute  a  cause  of  action.  These  demurrers  were  sus- 
tained by  the  court  below,  and  to  these  decisions  the  ap- 
pellant excepted,  and  judgment  was  rendered  on  the  de- 
murrers, for  the  appellee. 

The  appellant  has  assigned  in  this  court,  as  alleged 
errors,  the  decisions  of  the  court  below,  in  sustain- 
ing appellee's  demurrers  to  each  paragraph  of  his  com- 
plaint. As  these  alleged  errors  call  in  question  the  suffi- 
ciency of  the  complaint,  we  will  summarize,  as  briefly  as 
we  can,  the  facts  stated  in  each  paragraph. 

In  the  first  paragraph  of  his  complaint,  the  appellant 
alleged,  in  substance,  that  he  was,  and  had  been  for  the 
last  twenty  years,  a  practising  physician  of  Franklin 
county,  Indiana ;  that  the  appellee  was  indebted  to  him 
in  the  sum  of  fifty-three  dollars  and  fifty  cents,  for  medi- 
cines ftirnished,  and  medical  attention  and  services  ren- 
dered, to  certain  persons  named,  at  the  instance  and  re- 
quest, and  under  the  direction  and  employment,  of  the 
trustee  of  Metamora  township,  in  said  county;  that,  at 
and  during  the  time  of  furnishing  said  medicines  and 
rendering  said  services,  and  at  the  date  of  the  employment 
of  the  appellant  by  said  trustee,  the  said  persons  named 
were  paupers  and  a  temporary  charge  upon  said  county,  and 
bona  fide  residents  and  inhabitants  of  and  in  said  Meta- 
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mora  township;  that  during  all  of  said  time  there  was  no 
physician  in  said  county  whose  duty  it  was  to  attend  on, 
and  afford  relief  to,  the  paupers  of  said  township,  outside 
of  the  poor-house  and  jail  of  said  county,  and  none  of  the 
paupers  named  were  in  the  poor-house  or  jail  of  said 
county,  during  the  time  of  appellant's  attendance  on  them ; 
a  hill  of  particulars  of  said  indehtedness  was  filed  with 
and  made  part  of  the  complaint ;  that  said  hill  was  duly 
presented  to  appellee,  at  its  September  term,  1875,  for 
allowance  and  payment,  hut  that  appellee  refused  to  allow 
and  pay  the  same ;  and  that  said  bill  was  then  due  and 
unpaid;  wherefore,  etc. 

The  second  paragraph  of  the  appellant's  complaint 
contained  all  the  allegations  of  the  first  paragraph,  except 
the  allegation  that  the  bill  had  been  presented  to  the  ap- 
pellee for  payment,  with  the  following  additional  aver- 
ments :  "  That  the  physician,  who  had  been  employed  by 
said  board  to  attend  on  the  paupers  of  said  township,  dur- 
ing said  time,  had  left  said  county  and  abaudoued  his 
contract  with  said  board  to  care  and  attend  on  the  paupers 
of  said  township,  and  refused  to  perform  said  duty ;  and 
that  there  was  no  other  physician  or  person  whose  duty  it 
was  to  attend  on  and  afford  relief  to  the  paupers  of  said 
township,  who  were  not  inmates  of  the  poor-house  or  jail 
of  said  county." 

A  single  question  is  presented  for  our  consideration  by 
the  record  of  this  cause,  which  question  may  be  thus 
stated:  Under  the  facts  stated  in  either  paragraph  of 
appellant's  complaint,  was  the  trustee  of  Metamora  town- 
ship authorized  by  law  to  employ  the  appellant  to  attend 
as  a  physician  on  the  paupers  of  said  township,  so  as  to 
render  the  appellee  liable  to  the  appellant  for  the  pay- 
ment ot  his  services  under  such  employment?  We 
think  this  question  must  be  answered  in  the  affirmative, 
upon  the  facts  stated  in  each  paragraph  of  the  complaint. 
The  township  trustee  is  by  law  the  overseer  of  the  poor 
Vol.  LVII.— 2 
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of  Ms  township.  1  R.  S.  1876,  p.  676,  sec.  1.  He  is 
required  to  see  that  all  poor  persons  in  his  township 
"  are  properly  relieved  and  taken  care  of  in  the  manner 
required  by  law."  1  R.  S.  1876,  p.  677,  sec.  6.  If  the 
board  of  conxmissioners  of  his  county  fails  to  contract 
with  a  physician  to  attend  upon  the  poor  of  his  township, 
as  is  alleged  in  the  first  paragraph  of  appellant's  com- 
plaint, the  law  contemplates  that  the  township  trustee, 
as  the  overseer  of  the  poor  of  his  township,  shall  employ 
such  medical  or  surgical  services  as  the  paupers  within 
his  township  may  require.  1  R.  S.  1876,  p.  63,  sec.  8. 
The  spirit  and  intention  of  the  legislation  of  this  State, 
on  this  subject,  seem  to  require  that  the  paupers  of  each 
county  shall,  in  any  event,  receive  necessary  medical  or 
surgical  attention,  at  the  expense  of  the  county.  The 
county  board  may  "contract  with  physicians  to  attend 
upon  the  poor  generally  in  the  county,"  and,  in  case  of 
such  contract,  the  law  provides,  that  "  no  claim  of  a 
physician  or  surgeon  for  such  services  shall  be  allowed 
by  such  board  except  in  pursuance  of  the  terms  of 
such  contract."  Sec.  8,  supra.  But  it  is  expressly 
provided,  in  the  same  section,  that  it  "  shall  not  be  so  con- 
strued as  to  prevent  the  overseers  of  the  poor  or  any  one 
of  them,  in  townships  not  otherwise  provided  for,  from 
employing  such  medical  or  surgical  services  as  paupers 
within  his,  or  their  jurisdiction,  may  require."  We  think 
that  the  case  made  in  the  2d  paragraph  of  appellant's 
complaint  comes  fairly  within  the  foregoing  proviso ;  for, 
if  the  contracting  physician,  whose  duty  it  was  to  attend 
upon  the  poor  of  Metamora  township,  had  abandoned 
his  contract  and  moved  away  from  the  county,  as  alleged, 
then  the  township  was  "  not  otherwise  provided  for,"  and 
the  trustee  had  the  right  to  employ  such  medical  or 
surgical  services  as  the  paupers  of  his  township  might 
require.  The  expense  of  all  such  services,  under  such 
employment,  is  a  proper  charge  against  the  county.  In 
the    case    of   The   Commissioners  of  Morgan    County  v. 
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Hohnarij  34  Ind.  256,  it  was  held  by  this  court,  that  where 
medical  services  are  rendered  by  a  physician,  under  the 
employment  of  a  township  trustee,  to  paupers  of  his 
township,  such  employment,  in  the  absence  of  fraud  or 
collusion,  is  conclusive  in  a  suit  to  enforce  the  collection 
of  the  claim  against  the  county  for  such  services.  See 
also  the  case  of  The  Board  of  Commissioners  of  Bartholo- 
mew County  V.  Fordy  27  Ind.  17. 

In  our  opinion,  each  of  the  paragraphs  of  appellant's 
complaint,  in  this  case,  stated  facts  sufficient  to  constitute 
a  cause  of  action  against  the  appellee ;  and,  therefore,  we 
hold  that  the  court  below  erred,  in  sustaining  the  ap- 
pellee's demurrers  to  each  of  said  paragraphs. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  in- 
structions to  the  court  to  overrule  the  appellee's  demurrers 
to  appellant's  complaint,  and  for  further  proceedings. 


The  State  v.  Schultz.^ 

GBDOMAii  Law. — Perjury, — Indidment, — County  Commissionen, — ^An  indict* 
ment  for  perjury,  aUeged  to  have  been  committed  bj  a  witness  during 
the  pendency  of  a  proceeding  before  the  ''board  of  commissioners  of 
said  county^"  where  the  name  of  such  county  has  been  previously  men- 
tioned therein,  sufficiently  names  such  board. 

Same. — Time. — Fentie. — ^Where,  in  such  case,  such  proceeding  is  first  alleged 
to  hare  occurred  at  a  certain  time  and  county,  a  subsequent  averment  by 
the  indictment,  that  the  alleged  perjury  occurred  **  then  and  there,"  suf- 
ficiently fixes  the  time  and  lays  the  venue. 

Same. — Highway. — Statute  Construed, — Notice. — Petition  to  Enter  of  Record, — 
An  indictment  for  perjury  was  based  upon  the  alleged  false  swearing  of 
a  witness  before  a  board  of  commissioners,  during  the  hearing  by  them 
of  a  petition  to  enter  of  record  a  certain  public  highway,  alleged  to 
have  been  used  as  such,  without  having  been  recorded,  for  more  than 
twen^  years,  in  that  the  defendant  had  then  and  there  falsely  testified 
as  a  witness  that  such  highway  had  been  so  used  "  for  more  than  twenty 
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Held,  that  the  charge  was  predicated  upon  a  material  matter. 

Held,  also,  that  aectioa  45, 1  R  8. 1876,  p.  534,  of  the  act  in  relation  to  the 
location  of  highways,  contemplates  two  different  states  of  circumstances, 
under  either  of  which  the  commissioners  of  a  county  may  direct  that  a 
highway  be  entered  of  record,  viz.:  Ist,  roads  used  as  highways,  which 
have  been  laid  out,  but  not  sufficiently  described ;  and,  2d,  highways  that 
have  been  used  as  such  for  twenty  years,  but  not  recorded. 

Held,  that,  in  either  of  such  cases,  notice  of  a  petition  to  have  such  high- 
ways described  or  entered  of  record  need  not  be  given. 

From  the  "Warrick  Circuit  Court. 

6r.  L.  Reinhard^  Prosecuting  Attorney,  and  C,  A.  Bus- 
kirkj  Attorney  General,  for  the  State. 
L  8.  Moore,  for  appellee. 

WoRDEN,  J. — The  grand  jury  in  the  court  below  re- 
turned an  indictment  against  the  appellee,  which,  omitting 
the  formal  parts,  is  in  the  following  words : 

"  The  grand  jurors  for  the  county  of  Warrick,  and  State 
of  Indiana,  upon  their  oaths,  present  and  charge,  that,  at 
the  regular  March  term,  1876,  of  the  board  of  commis- 
sioners of  said  county,  to  wit,  on  the  8th  day  of  March, 
in  the  year  1876,  at  said  county,  before  John  Erwin,  An- 
drew J.  Taylor  and  John  Trisler,  commissioners  as  afore- 
said, a  certain  petition  was  filed  before  said  board  of  com- 
missioners, then  and  thero  in  session  as  aforesaid,  to 
establish  a  certain  highway  of  twenty  years'  standing, 
which  said  petition  is  in  words  and  figures  following,  to  wit : 

"  ^  To  the  Honorable,  The  Board  of  Commissioners  of 
Warrick  County,  Indiana,  March  term,  A.  D.  1876 : 

*'*The  undersigned  would  respectfully  represent,  that  a 
road,  commencing  at  the  east  side  of  the  old  embankment 
of  the  Straight  Line  Eailroad,  east  of  and  adjoining  the 
town  of  Elberfield,  in  said  county,  and  nearly  opposite 
of  the  east  end  of  Walnut  street,  in  said  town,  and  on 
the  half  mile  line  dividing  sec.  19  east  and  west  in  the 
centre  of  said  section,  in  town  4  S.,  R.  9  west,  and  run- 
ning thence  due  east  about  one  and  f  miles,  to  Pigeon 
Creek,  has  been  in  use  for  twenty  years  as  a  public  highway, 
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and  is  necessary  to  the  convenience  of  the  public  that 
the  same  shall  remain  open  and  maintained  as  such  high- 
way ;  that  said  road  does  not  exceed  in  width  twenty-five 
feet;  therefore  they  demand  that  said  road  be  entered  of 
record,  and  the  same  be  declared  a  public  highway,  and 
as  in  duty  bound  they  will  ever  pray. 

"  *  William  Schultz, 
"  *  Frederick  Sickman, 
« <  H.  Kollb, 
"  ^  Fred.  Kroeobr.' 
"  That  afterward,  to  wit,  on  the  day  and  date  last  afore- 
said, and  during  the  term  aforesaid  of  the  board  of  com- 
missioners aforesaid,  the  said  board  were  then  and  there 
trying,  and  then  and  there  did  try,  a  certain  issue,  point 
and  question,  as  to  whether  the  pretended  road  or  high- 
way described  in  the  petition  aforesaid  had  been  in  use 
for  twenty  years  as  a  public  highway,  and  was  necessary 
to  the  convenience  of  the  public  that  the  same  should 
remain  open  and  maintained  as  such  highway ;  which  said 
proceeding  by  said  board  of  commissioners  was  then  and 
there  in  due  form  of  law,  the  said  board  then  and  there 
having  competent  authority  in  that  behalf;  upon  which 
said  trial  William  Schultz  then  and  there  appeared  as  a 
witness  for,  and  on  behalf  of,  said  petitioners,  to  wit, 
William  Schultz,  Frederick  Sickman,  Henry  EoUe  and 
Frederick  Kroeger,  whose  names  are  signed  to  said  peti- 
tion ;  and  the  said  William  Schultz  was  then  and  there 
duly  sworn,  and  took  his  corporal  oath  before  said  board 
of  commissioners,  which  said  oath  was  then  and  there 
administered  to  said  William  Schultz,  by  one  John  Nes- 
tor, who  was  then  and  there  the  auditor  of  said  county, 
and  then  and  there  had  competent  authority  in  that 
behalf,  that  the  evidence  which  the  said  William  Schultz 
should  give  to  the  said  board  of  commissioners,  touching  the 
matter  then  in  question,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth ;  and  at  and  upon  the 
trial  of  said  issue,  point  and  question,  as  aforesaid,  it  then 
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and  there  became  a  material  question  whether  the  road,  or 
pretended  road,  described  in  said  petition,  had  then  and 
there  been  in  use  and  maintained  as  a  public  highway 
for  over  twenty  years;  and  the  said  William  Schultz 
then  and  there,  on  the  trial  of  said  issue,  point  and  ques- 
tion, upon  his  oath  aforesaid,  feloniously,  wilfully,  cor- 
ruptly and  falsely,  before  the  board  of  commissioners 
aforesaid,  did  depose  and  swear  in  substance  and  to  the 
effect  following,  that  is  to  say :  that  the  said  road  in  said 
petition  described  had  been  then  and  there  in  use  and 
operation  as  a  public  highway  for  over  twenty  years; 
whereas  in  truth  and  in  fact  the  said  road  so  described  in 
said  petition  as  aforesaid  had  not  then  and  there  been  in 
use  for  over  twenty  years,  nor  for  more  than  twelve 
years,  if  indeed  it  had  been  in  use  as  such ;  and  so  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  William  Schultz,  on  the  said  8th  day  6t  March, 
in  the  year  1876,  before  the  board  of  commissioners 
aforesaid,  upon  the  trial  aforesaid,  in  manner  and  form 
aforesaid,  did  feloniously,  wilfully,  corruptly  and  falsely 
commit  wilful  and  corrupt  perjury/' 

On  motion  of  the  defendant  the  indictment  was  quashed, 
and  the  State  excepted,  and  appeals  to  this  court. 

We  proceed  to  consider  the  objections  which  the  ap- 
pellee makes  to  the  indictment. 

1.  It  is  objected  that  the  name  or  style  of  the  court  in 
which  the  perjury  was  alleged  to  have  been  committed 
was  not  correctly  stated,  and  the  case  of  The  State  v. 
Streety  1  Murphey,  156,  is  cited  in  support  of  this  ob- 
jection. 

In  the  case  cited,  the  peijury  was  alleged  to  have 
been  committed  in  a  certain  " Superior  Court^^  while  the 
legal  name  of  the  court  was  "  Superior  Court  of  Law," 
and  the  objection  was  held  fatal,  on  a  motion  in  arrest  ot 
judgment. 

The  true  name  of  the  court  in  this  case  was  "  The 
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Board  of  Commissioners  of  the  County  of  Warrick."  1 
R.  S,  1876,  p.  350,  sec.  5. 

In  the  indictment,  the  oftence  is  charged  to  have  been 
committed  before  "  The  Board  of  Commissioners  of  said 
county."  But  Warrick  county  having  been  previously 
mentioned,  the  statement  is  equivalent  to  a  statement 
that  it  was  committed  before  "The  Board  of  Commis- 
sioners of  Warrick  County ; "  and  the  designation, it  seems 
to  us, signifies  the  same  thing  as  "The  Board  of  Commis- 
sioners of  the  County  of  Warrick," 

We  are  of  opinion  that  there  is  no  substance  in  this 
objection. 

2.  It  is  objected  that  no  day  certain  was  stated,  on 
which  the  offence  was  committed.  This  is  a  misappre- 
hension. The  8th  day  of  March,  in  the  year  1876,  had 
been  mentioned.  The  evidence  alleged  to  have  been 
false  'Vfas  charged  to  have  been  given  "  then  and  there." 
This  doubtless  referred  to  the  time  and  place  previously 
mentioned. 

3.  It  is  claimed  that  the  indictment  was  properly 
quashed,  because  it  did  not  allege  that  the  crime  was 
committed  in  Warrick  county.  The  county  had  been 
previously  mentioned,  and  the  word  "  there  "  referred  to 
it  for  venue.     The  State  v.  Walls,  54  Ind.  407. 

4.  It  is  claimed  that  there  was  no  proper  assignment 
of  perjury;  in  other  words,  that  if  what  the  defendant 
was  charged  to  have  sworn  to  was  untrue,  still  it  could 
not  have  been  perjury,  because  it  was  immaterial.  The 
counsel  for  the  appellee,  as  we  understand  his  brief,  argues 
that  it  was  not  material  whether  the  road  had  been  in  use 
twenty  years,  because  the  use  of  a  road  by  the  public  for 
a  less  period  might  constitute  the  road  thus  used  a  public 
highway,  and  he  cites  upon  the  point  the  following  cases : 
Fisher  v.  HobbSy  42  Ind.  276 ;  The  City  of  Evansville  v. 
Evans,  37  Ind.  229.  It  may  be  conceded  for  the  pur- 
poses of  the  case,  that  the  right  of  the  public  to  use  land 
as  a  highway  may  be  acquired  by  a  user  of  less  than 
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twenty  years.  But  this  proposition  in  no  manner  affects 
the  question  which  was  involved  in  the  proceeding  before 
the  board  of  commissioners.  In  other  words,  it  does  not 
show,  that,  in  the  proceeding  before  the  board,  it  was  not 
material  whether  the  road  had  been  used  by  the  public 
for  twenty  years.  The  statute  on  which  the  proceeding 
before  the  board  was  based  provides,  that  "All  public 
highways  which  have  been  or  may  hereafter  be  used  as 
such  for  twenty  years  or  more,  shall  be  deemed  public 
highways,  and  the  board  of  county  commissioners  shall 
have  power  to  cause  such  of  the  roads  used  as  highways 
as  shall  have  been  laid  out,  but  not  sufficiently  described, 
and  such  as  have  been  used  for  twenty  years  but  not 
recorded,  to  be  ascertained,  described  and  entered  of 
record."    1  R.  S.  1876,  p.  684,  sec.  45. 

The  statute  quoted  provides  for  two  classes  of  cases : 
First,  roads  used  as  highways  which  have  been  laid  out 
but  not  sufficiently  described.  Buch  roads  thus  laid  out 
and  used  need  not  have  been  used  twenty  years  before 
the  board  can  proceed  to  have  them  ascertained,  described, 
etc.  Second,  highways  that  have  been  used  as  sueh  for 
twenty  years  but  not  recorded.  In  cases  of  the  second 
class,  it  is  plain  that  before  the  board  can  proceed  to  have 
the  road  ascertained,  described  and  entered  of  record,  it 
must  have  been  used  for  twenty  years. 

The  case  before  the  board  was  of  the  second  class. 
There  was  no  pretence  in  the  petition  that  the  road  had 
ever  been  laid  out,  but  the  sole  ground  on  which  the 
action  of  the  board  was  invoked  was,  that  the  road  had 
been  used  twenty  years.  While  the  right  of  the  public 
to  use  land  as  a  highway  may  be  acquired  by  less  than 
twenty  years'  user,  still  the  board  of  commissioners  are 
not  authorized  to  cause  a  road,  used  but  not  recorded, 
to  be  ascertained,  described  and  entered  of  record,  unless 
it  has  been  used  twenty  years.  The  evidence  was  there- 
fore material,  and  we  think  it  was  both  competent  and 
proper  for  the  board  to  hear  evidence  upon  the  point. 
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If  the  road  had  not  been  used  twenty  years,  the  prayer 
of  the  petition  could  not  have  been  granted. 

5.  It  is  finally  claimed  that  the  board  of  commis- 
sioners  had  no  jurisdiction  of  the  matter  in  which  the 
oath  was  administered,  and  therefore  that  perjury  could 
not  have  been  committed.  This  position  is  assumed, 
because  the  indictment  does  not  show  that  there  was 
notice  or  process  served  in  the  cause  before  the  board.. 
We  pass  over  the  question,  whether,  in  case  the  law 
required  notice  or  process  in  the  cause,  it  would  have- 
been  necessary  that  the  indictment  should  have  shown 
that  such  notice  was  given  or  process  served. 

We  are  of  opinion,  upon  an  examination  of  the  statute^ 
that  no  notice  or  process  was  necessary  in  the  proceed- 
ing before  the  board.  On  an  application  for  the  location,, 
vacation  or  change  of  a  highway,  notice  must  be  given 
by  publication  in  a  newspaper,  or  by  posting  up  notices ; 
but  we  find  no  law  requiring  or  providing  for  notice,  in 
cases  like  that  in  which  the  perjury  is  alleged  to  have 
been  committed.  The  law  does  not  provide  for  notice  in 
such  cases,  nor  the  manner  of  giving  the  same;  and 
it  seems  to  us  that  it  was  contemplated  by  the  Legislature, 
that  the  board  might  exercise  the  power  conferred  by  the- 
statute  set  out  above,  without  the  publication  of  such 
notice  as  is  required  on  applications  to  locate,  vacate  or 
change  highways. 

We  have  thus  considered  the  objections  made  to  the 
indictment,  and  are  of  opinion  that  they  are  not  well 
taken ;  nor  do  we  discover  any  other  substantial  objec- 
tion to  it.  We  are  of  opinion  that  the  court  erred  in 
quashing  it,  and  that  the  judgment  should  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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Criminal  Law. — New  Trial. — Newly'IHaoovered  Ikndenee. — Cumulative. — ^A 
new  trial  will  not  be  granted  on  account  of  newlj-difloovered  eyidenoe 
which  is  merely  cnmulative. 

€ame. — I\r)aeeul!ing  AUome^, — Witness, — ^It  is  not  the  duty  of  a  prosecuting 
attorney,  engaged  in  the  prosecution  of  a  person  charged  with  a  crime, 
to  produce  at  the  trial  all  the  witnesses  present  at  the  commission  of 
the  crime. 

Bame. — Jury. — Special  Jury, — ^Where,  on  the  calling  of  a  cause  for  trial,  the 
regular  jury  of  the  term  is  out  considering  upon  their  verdict  in  another 
cause,  which  has  been  submitted  to  them,  the  court  may,  even  over  the 
objection  of  the  defendant,  empanel  a  special  jury. 

From  the  Wayne  Circuit  Court. 

S.  A.  Forkner^  for  appellant. 

H.  U.  Johnsoriy  Prosecuting  Attorney,  and  C.  A.  Bus- 
kirky  Attorney  General,  for  the  State. 

HowK,  J. — ^Appellant  was  indicted  in  the  court  below, 
for  the  sale,  without  license,  of  intoxicating  liquor,  in  a 
less  quantity  than  a  quart.  His  motion  to  quash  the 
indictment  was  overruled,  and  an  exception  was  saved  to 
this  decision.  Upon  his  arraignment,  the  appellant 
entered  a  plea  of  not  guilty;  and  the  issues  thus  joined 
were  tried  by  a  jury,  in  the  court  below,  and  a  verdict 
was  returned,  finding  the  appellant  guilty  as  charged, 
and  assessing  his  fine  at  twenty  dollars.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  his  exception 
saved  to  this  decision ;  and  judgment  was  tendered  on 
the  verdict  by  the  court  below. 

The  appellant  has  assigned,  in  this  court,  the  following 
alleged  errors  ot  the  court  below: 

1st.  In  overruling  his  motion  to  quash  the  indict- 
ment; and, 

2d.    In  overruling  his  motion  for  a  new  trial. 

In  appellant's  argument  of  this  cause,  in  this  court, 
there  is  no  allusion  whatever  to  the  first  of  these  alleged 
errors;   and  we  might,  therefore,  regard  it   as  waived. 
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We  have,  however,  examined  the  indictment,  and  are 
unable  to  find  any  objection  thereto,  which  could  be 
reached  by  appellant's  motion  to  quash.  And  as  no  such 
objection  has  been  pointed  out  to  us,  we  conclude  that  no 
error  was  committed  by  the  court  below,  in  overruling 
the  motion  to  quash  the  indictment. 

In  his  motion  for  a  new  trial  of  this  case,  the  appellant 
has  assigned  many  causes  for  such  new  trial;  but  his 
learned  attorney,  in  his  argument  in  this  court,  has  con- 
sidered only  two  of  these  alleged  causes  for  such  new 
trial.  In  our  opinion,  we  may,  therefore,  well  conclude, 
that  the  appellant  relies  upon  those  two  causes,  to  the 
exclusion  of  the  others,  for  a  reversal  of  the  judgment 
of  the  court  below.  We  will,  for  this  reason,  limit  our 
consideration  of  this  case  to  the  same  two  causes  for  a 
new  trial,  to  which  appellant's  attorney  has  especially 
directed  our  attention.  The  first  of  these  two  causes  for 
a  new  trial  was  thus  assigned  in  the  appellant's  motion : 

"That  the  defendant  has,  since  the  verdict  was  re- 
turned, discovered  new,  competent  and  material  evidence 
for  him,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial,  which  will  be 
made  to  appear  by  the  afiSdavits  of  the  defendant  and 
James  Bennett,  herewith  filed." 

As  necessary  to  a  proper  understanding  of  the  nature 
and  intended  use  of  this  newly-discovered  evidence,  we 
will  set  out  the  evidence  of  the  prosecuting  witness,  one 
Eli  Grifiith,  on  the  trial  of  this  cause,  in  the  court  below, 
as  follows : 

"  My  name  is  Eli  Grifiith.  I  reside  in  Milton,  Wayne 
county,  Indiana.  I  purchased  a  glass  of  whiskey  of  the 
defendant,  James  Winsett,  at  his  saloon,  at  the  American 
House,  in  the  town  of  Milton,  Wayne  county,  Indiana. 
I  paid  ten  cents  for  the  whiskey,  and  drank  it  on  the 
premises  where  I  bought  it.  I  bought  this  liquor  on  the 
15th  day  of  November,  1875." 

On  cross-examination,  this  witness  further  testified,  as 
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township  may  employ  a  physician  to  attend  upon  paupers  of  his  town- 
ship requiring  m^ical  treatment,  and  the  county  is  liable  to  such  phy- 
sician for  the  value  of  services  rendered  by  him  under  such  employment. 

From  the  Franklin  Circuit  Court. 

J.  B.  McMahaUy  T.  H.  Smith  and  F.  Berry j  for  appel- 
lant. 
F.  S.  Smfty  for  appellee. 

HowK,  J. — ^Appellant,  as  plaintiff,  sued  the  appellee,  as 
defendant,  in  the  court  below. 

Appellant's  complaint  was  in  two  paragraphs,  to  each 
of  which  paragraphs  the  appellee  demurred,  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to 
constitute  a  cause  of  action.  These  demurrers  were  sus- 
tained by  the  court  below,  and  to  these  decisions  the  ap- 
pellant excepted,  and  judgment  was  rendered  on  the  de- 
muiTcrs,  for  the  appellee. 

The  appellant  has  assigned  in  this  court,  as  alleged 
errors,  the  decisions  of  the  court  below,  in  sustain- 
ing appellee's  demurrers  to  each  paragraph  of  his  com- 
plaint. As  these  alleged  errors  call  in  question  the  suffi- 
ciency of  the  complaint,  we  will  summarize,  as  briefly  as 
we  can,  the  facts  stated  in  each  paragraph. 

In  the  first  paragraph  of  his  complaint,  the  appellant 
alleged,  in  substance,  that  he  was,  and  had  been  for  the 
last  twenty  years,  a  practising  physician  of  Franklin 
county,  Indiana ;  that  the  appellee  was  indebted  to  him 
in  the  sum  of  fifty-three  dollars  and  fifty  cents,  for  medi- 
cines ftirnished,  and  medical  attention  and  services  ren- 
dered, to  certain  persons  named,  at  the  instance  and  re- 
quest, and  under  the  direction  and  employment,  of  the 
trustee  of  Metamora  township,  in  said  county;  that,  at 
and  during  the  time  of  furnishing  said  medicines  and 
rendering  said  services,  and  at  the  date  of  the  employment 
of  the  appellant  by  said  trustee,  the  said  persons  named 
were  paupers  and  a  temporary  charge  upon  said  county,  and 
bona  fide  residents  and  inhabitants  of  and  in  said  Meta- 
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mora  township;  that  during  all  of  said  time  there  was  no 
physician  in  said  county  whose  duty  it  was  to  attend  on, 
and  afford  relief  to,  the  paupers  of  said  township,  outside 
of  the  poor-house  and  jail  of  said  county,  and  none  of  the 
paupers  named  were  in  the  poor-house  or  jail  of  said 
county,  during  the  time  of  appellant's  attendance  on  them ; 
a  bill  of  particulars  of  said  indebtedness  was  filed  with 
and  made  part  of  the  complaint ;  that  said  bill  was  duly 
presented  to  appellee,  at  its  September  term,  1875,  for 
allowance  and  payment,  but  that  appellee  refused  to  allow 
and  pay  the  same ;  and  that  said  bill  was  then  due  and 
unpaid;  wherefore,  etc. 

The  second  paragraph  of  the  appellant's  complaint 
contained  all  the  allegations  of  the  first  paragraph,  except 
the  allegation  that  the  bill  had  been  presented  to  the  ap- 
pellee for  payment,  with  the  following  additional  aver- 
ments :  "  That  the  physician,  who  had  been  employed  by 
said  board  to  attend  on  the  paupers  of  said  township,  dur- 
ing said  time,  had  left  said  county  and  abandoned  his 
contract  with  said  board  to  care  and  attend  on  the  paupers 
of  said  township,  and  refused  to  perform  said  duty ;  and 
that  there  was  no  other  physician  or  person  whose  duty  it 
was  to  attend  on  and  afford  relief  to  the  paupers  of  said 
township,  who  were  not  inmates  of  the  poor-house  or  jail 
of  said  county." 

A  single  question  is  presented  for  our  consideration  by 
the  record  of  this  cause,  which  question  may  be  thus 
stated:  Under  the  facts  stated  in  either  paragraph  of 
appellant's  complaint,  was  the  trustee  of  Metamora  town- 
ship authorized  by  law  to  employ  the  appellant  to  attend 
as  a  physician  on  the  paupers  of  said  township,  so  as  to 
render  the  appellee  liable  to  the  appellant  for  the  pay- 
ment ot  his  services  under  such  employment?  We 
think  this  question  must  be  answered  in  the  aflirmative, 
upon  the  facts  stated  in  each  paragraph  of  the  complaint. 
The  township  trustee  is  by  law  the  overseer  of  the  poor 
Vol.  LVn.— 2 
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which  it  certainly  was  not.  In  speaking  of  ^^newly- 
discovered  evidence  "  as  a  cause  for  a  new  trial,  it  is  said, 
that  it  must  appear,  ^^  that  the  newly-discovered  evidence 
is  material  to  the  issue,  going  to  the  merits  of  the  cause, 
and  is  not  merely  cumulative,  corroborative  or  collateral/ 
Buskirk  Practice,  p.  241,  and  the  authorities  there  cited 

Our  conclusion  is,  that  the  newly-discovered  evidence 
contained  in  the  affidavits  in  support  of  this  cause  for  a 
new  trial,  from  its  nature  and  also  from  its  manifestly 
intended  use,  did  not  constitute  a  good  cause  for  a  new 
trial  of  this  case.  In  this  connection,  appellant's  learned 
attorney  has  made  the  point  in  argument,  and  elaborately 
discussed  it,  that  it  is  the  duty  of  the  State's  attorney,  in 
all  criminal  prosecutions,  to  produce  at  the  trial  ^'  all  the 
witnesses  present  at  the  transaction."  It  is  evident,  that 
this  point  was  not  made  in  the  court  below ;  and,  there- 
fore, we  are  not  required  to  consider  it.  We  may  remark, 
however,  that  the  law  of  this  State,  in  our  opinion,  im- 
poses no  such  duty  on  the  State's  attorney. 

The  second  of  the  two  causes  for  a  new  trial  consid- 
ered by  appellant's  counsel  in  his  argument,  in  this  court, 
is  thus  stated  in  the  motion  for  such  new  trial : 
^  "  That  the  court  erred  in  calling  a  jury  from  the  by- 
standers, when  the  regular  jury  was  in  attendance  at 
said  term  of  court,  to.  try  said  cause,  over  the  objection 
of  the  defendant,  and  not  allowing  the  defendant  to  be 
tried  by  the  regular  jury." 

By  the  8d  section  of  "An  act  in  relation  to  the  order 
of  business  in  the  circuit  courts,  and  giving  the  court  the 
power  to  empanel  special  juries  in  certain  cases,"  ap- 
proved March  7th,  1873,  it  is  provided,  as  follows : 

"  Sec.  3.  The  courts  shall  have  the  power,  when  the 
bdsiness  thereof  requires  it,  to  order  the  empanelling 
of  [a?]  special  jury  for  the  trial  of  any  cause."  2  R.  S. 
1876,  p.  18. 

In  the  case  of  Evarts  v.  The  State,  48  Ind.  422,  a  case 
very  similar  to  the  one  now  before  us,  this  section  of  the 


MAY  TERM,  1877. 


31 


ODea  V.  The  State. 


act  of  March  7th,  1878,  was  considered  by  this  court,  and  it 
was  there  held,  under  its  provisions,  that  where  the  reg- 
ular jury  were  out  considering  upon  their  verdict  in  a 
cause  submitted  to  them,  the  court  might  order  the 
empanelling  of  a  special  jury,  for  the  trial  of  another  cause. 
It  was  shown  by  the  record,  in  the  case  at  bar,  that  when 
this  cause  was  called  for  trial,  in  the  court  below,  the 
regular  jury  were  out  considering  upon  their  verdict  in 
another  case,  and  that  the  court  was  behind  with  its 
business  for  the  term.  Under  these  circumstances,  it  is 
very  clear  to  our  minds,  that  the  court  below  did  not 
err,  in  calling  a  jury  from  the  bystanders,  for  the  trial  of 
this  cause. 

In  conclusion,  we  hold  that  no  error  was  committed  by 
the  court  below,  in  overruling  the  appellant's  motion  for 
a  new  trial  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  ap- 
pellant's costs. 
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CsiMniiAXt  Law. — New  T^riaL — Newly-Discovered  Endenee, — An  affidayit  in 
support  of  a  motion  for  a  new  trial,  based  upon  the  ground  of  alleged 
newly-discovered  evidence,  should  show  that  due  diligence  had  been  used^ 
before  the  trial,  to  discover  and  produce  such  evidence. 

Same. — In^peaMng  Eiridenee, — A  new  trial  ought  not  to  be  granted  on  ac- 
count of  newly-discovered  evidence  which  could  be  used  only  in  impeach- 
ing a  witness  who  is  not  a  party  to  the  action. 

Bake^ — Supreme  Oawt. — Beeord, — ^Where  the  evidence  given  on  the  trial  of 
a  cause  is  not  in  the  record  on  appeal  to  the  Supreme  Ck>urt,  error  as- 
signed upon  the  action  of  the  lower  court  in  overruling  a  motion  for  a 
new  trial,  based  upon  the  ground  of  aUeged  newly-discovered  evidence, 
is  not  available. 

L[quoR  Law. — ChnstUutionai  Law, — Section  12  of  the  act  of  March  17th,. 
1875,  (1  R  S.  1876,  p.  869,)  "to  regulate  and  license  the  sale  of"  intoxi- 
cating liquors,  is  not  unconstitutional. 
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From  the  Hendricks  Circuit  Court. 

C.  G.  Nave  and  C  J..  iVai^c,  for  appellant. 

C.  A.  Buskirk,  Attorney  General,  for  the  State. 

BiDDLE,  J. — Indictment  against  the  appellant,  for  un- 
lawfully selling  a  less  quantity  than  a  quart  of  intoxicat- 
ing liquor  to  Taylor  Dodson,  without  license.  The  in- 
dictment was  found  at  the  March  term  of  the  Hendricks 
Circuit  Court,  1877,  and  the  cause  continued  until  the 
September  term  of  the  same  year,  at  which  term  the 
appellant  was  tried,  convicted  and  fined.  He  moved  for 
anew  trial,  upon  the  ground  of  newly-discovered  evidence. 

Under  the  motion  he  filed  several  affidavits : 

1.  His  own  affidavit,  in  which  he  informs  the  court, 
that  since  his  conviction  "he  has  discovered  material 
new  evidence  which  he  could  not,  by  the  exercise  of  rea- 
sonable care  and  diligence,  have  discovered  and  pro- 
duced at  the  trial  of  said  cause ; "  but  he  does  not  tell  the 
■court  that  he  used  any  diligence  whatever.  He  further 
informs  the  court  that  the  newly-discovered  evidence  is 
-contained  in  the  following  affidavits  of  Patrick  Hughes 
and  Thomas  Feeney;  and  "that  he  fully  believes  the 
facts  set  forth  in  said  affidavits  are  true." 

2.  The  affidavit  of  Thomas  Feeney,  in  which  the 
affiant  states:  "That  he  was  present  at  the  store  of 
Thomas  O'Dea,  in  the  town  of  Brownsburgh,  in  said 
county,  on  December  25th,  1876,  during  the  entire  day. 
That  he  was  acting  as  clerk  for  said  defendant.  That  he 
came  to  the  store  about  six  or  seven  o'clock  a.  m.  of  said 
day,  and  remained  there  during  the  entire  day,  except 
when  said  store  was  entirely  closed  to  attend  church. 
That  Taylor  Dodson,  the  prosecuting  witness  in  this 
case,  did  not  come  into  the  store  during  the  entire  day. 
Affiant  was  so  situated  in  the  store,  that,  had  said  Dodson 
come  into  the  store,  he  could  not  help  but  see  him.  This 
affiant  further  says,  that  he  never  called  the  attention  of 
the  above  defendant  to  the  facts  above  set  forth,  until 
since  the  trial  was  had  in  the  above  entitled  cause." 
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But  whether  the  conviction  was  had  for  a  sale  made 
on  the  25th  day  of  December,  1876,  at  the  store  of  the 
appellant,  we  are  nowhere  in  the  case  informed,  the 
evidence  not  being  in  the  record.  And  the  fact  that  he 
had  from  the  month  of  March  to  the  month  of  Septem- 
ber to  ascertain  these  facts  fix)m  his  clerk,  without  suc- 
ceeding in  his  purpose,  does  not  favorably  impress  us 
with  the  activity  of  his  diligence  in  preparing  his  defence 
to  the  indictment. 

8.  The  afGidavit  of  Patrick  Hughes,  who  swears,  "  That 
on  or  about  May  20th,  1877,  he  was  at  the  store  of  John 
Hughes,  at  Pittsboro,  in  said  county ;  that  while  there  the 
prosecuting  witness,  Taylor  Dodson,  came  into  the  store, 
and  in  a  conversation  which  then  took  place  between 
Baid  Dodson  and  said  John  Hughes,  he,  said  Dodson,  stated 
and  declared  that  he  had  never  purchased  any  intoxi- 
cating liquors  of  said  Thomas  O'Dea,  at  any  time ;  but 
that  he  procured  this  indictment  against  said  O'Dea  for 
the  purpose  of  revenge  for  a  certain  difficulty  that  took 
place  between  him  (Dodson),  and  the  wife  of  O'Dea, 
which  took  place  on  Christmas,  1876.  This  affiant 
farther  says,  that  he  never  informed  said  defendant  of  the 
fects  above  set  forth,  until  the  4th  day  of  October,  1877." 

4.  Also  the  affidavit  of  Israel  L.  C.  Bray,  which  is  in 
substance  the  same  as  the  affidavit  of  Patrick  Hughes, 
except  that  it  lays  a  diffisrent  venue  for  the  conversation 
with  Dodson,  and  that  he  did  not  inform  the  appellant 
of  the  facts,  until  the  8th  day  of  October,  1877. 

This  alleged  newly-discovered  evidence  could  be  used 
only  in  impeaching  a  witness  who  is  not  a  party  to  the 
suit.  This  is  no  ground  for  a  new  trial,  as  we  have  fre- 
quently decided.  The  evidence  not  being  in  the  record, 
we  can  not  say  that  what  has  been  newly  discovered 
would  have  had  the  least  influence  on  the  verdict ;  nor 
are  we  even  informed  that  it  was  not  produced  and  used 
at  the  trial,  all  of  which  should  have  been  shown,  to  give 
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force  to  the  motion.  (X Brian  v.  The  StatCj  14  Ind.  469 ; 
Cowden  v.  Wade^  23  Ind.  471 ;  Larrimore  v.  Williams,  30 
Ind.  18;  Rickart  v.  Davis,  42  Ind.  164;  Bartholomew  v. 
Loy,  44  Ind.  393 ;  Reno  v.  Robertson,  48  Ind.  106 ;  Hum- 
phreys V.  Klick,49  Ind.  189;  Kessler  v.  Leeds,  51  Ind.  212; 
Rainey  v.  2%e  Ste^^,  53  Ind.  278 ;  i?atn5  v.  Ballow,  54  Ind. 
79. 

The  appellant  also  moved  in  arrest  of  judgment.  In 
support  of  this  motion  it  is  urged  in  his  behalf,  that  the 
act  under  which  the  indictment  was  found  is  unconstitu- 
tional, because  the  subject  of  it  is  not  properly  expressed 
in  the  title.  We  think  it  is.  So  far  as  the  section  under 
which  this  indictment  is  prosecuted,  the  present  act  and 
other  similar  acts  have  so  frequently  been  held  consti- 
tutional by  this  court,  that  we  must  regard  the  question 
settled. 

The  judgment  is  affirmed,  with  costs. 


Martin  v.  Mbrmtt. 

SuFRSHE  Court. — I^xietice, — PUading, — Demwrer.-^Hcarmlen  Error, — Error 
in  sustaining  a  demurrer  to  a  paragraph  of  a  pleading  is  not  available 
on  appeal  to  the  Supreme  Court,  where  the  matter  therein  alleged  was 
admissible  and  admitted  in  evidence,  on  the  trial  of  the  cause,  under  a  re- 
maining paragraph. 

Specific  PERFORifANCB. —  Vendor  and  Purchaser. — AcUon  hy  Vendor. — Plead- 
ing.— Tender. — Contract. — In  an  action  by  the  purchaser,  against  the 
vendor,  to  enforce  specific  performance  of  a  contract  for  the  sale  and 
conveyance  of  real  estate,  the  complaint  need  not  aver  a  tender  of  per- 
formance by  the  plaintiff,  if  there  be  an  averment  therein  that  the  de- 
fendant had  expressly  repudiated  the  contract,  and  notified  the  purchaser 
that  all  tender  upon  his  part  was  waived  by  the  vendor. 

Bame. — Hu^nd  and  Wife. —  Wif^s  Befueal  to  Convey, — Decree  of  Performance, 
— Abaiemeni  of  Price. — Wife^s  Interest, — ^In  an  action  against  a  husband 
and  wife,  to  enforce  specific  performance  of  a  contract  for  the  sale  and 
conveyance  of  his  real  estate,  executed  by  them  to  the  plaintiff,  if  the 
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wife  avail  herself  of  her  coyerture  by  plea,  a  decree  of  performaiioe  maj 
neyerthelefls  be  rendered  against  the  husband,  conditioned,  that,  if  the  wife 
join  in  such  conveyance,  the  plaintiff  shall  pay  the  full  contract  price 
therefor,  but  that  otherwise  such  payment  shall  be  abated  to  the  amount 
of  the  ascertained  value  of  the  wife's  inchoate  interest  in  such  real 
estate. 

Samb. — Dower, — Evidence, — Where,  in  such  case,  the  evidence  and  finding 
are  as  to  the  value  of  her  inchoate  right  of  dower,  the  defendant  can  not 
complain  of  an  abatement  equal  to  such  value. 

Same. — DfftrrtA  JRiymen<B. — ^Brvmuory  NcU, — Where  such  contract  pro- 
vides generally  for  deferred  payments  of  portions  of  the  purchase-money, 
the  vendor  can  not  demand  the  execution  of  promissory  notee  therefor^ 
payable  in  bank. 

8amil — Pwrduuia's  Option, — How  Dedared. — ^Where  such  contract  provide* 
that  the  purchaser  may  accept  the  same  within  a  specified  time,  at  hm 
option,  an  endorsement  on  the  contract,  executed  by  him,  that  he  has 
accepted  the  real  estate  on  the  terms  proposed,  is  a  valid  declaration  of 
his  option. 

From  the  Marion  Circuit  Court. 

L.  Barbour  and  C.  P.  JacobSj  for  appellant. 
JB.  K.  Elliott  J  B.  Harrison,  C  C  Hines  and  W.  H.  Jff. 
MiUery  for  appellee. 

PBRKiNSy  C.  J. — Complaint  by  appellee,  against  ap- 
pellant, for  a  specific  performance  of  the  agreement  copied 
below. 

The  complaint  contains  an  accurate  description  of 
the  property,  alleges  performance,  and  offers  of  per- 
formance,  tender,  etc.,  and  refusal  on  the  part  of  ap- 
pellant, showing  a  right,  on  the  part  of  the  appellee,  to 
the  relief  demanded.  Answers  were  filed,  issues  made, 
a  trial  had,  and  a  decree  in  favor  of  appellee  was  ren- 
dered.. Appellant's  wife  was  made  a  defendant  to  the 
suit,  bat  went  out  of  the  case  on  an  answer  of  coverture. 

The  following  are  the  contracts : 

"  Exhibit  A. 
"  Indianapolis,  Feb'y  2d,  1872. 

"This  agreement,  made  this  2d  day  of  FeVy,  1872, 
between  John  H.  Martin  and  wife,  of  the  first  part,  and 
Geo.  Merritt,  of  the  second  part,  "Witnesseth ;  that  John 


36  SUPREME  COURT  OF  DTDIANA 

Martin  v.  Merritt 

H.  Martin  and  wife  agree  to  sell  to  G-eo.  Merritt  the 
farm  he  now  lives  on  and  owns  in  Centre  Township, 
Marion  County,  Indiana,  about  thirty-three  acres,  more  or 
less,  for  the  sum  of  twelve  thousand  dollars,  to  be  paid 
as  follows:  Three  thousand  dollars  to  be  paid  at  the 
time  this  agreement  is  accepted  by  the  said  Geo.  Mer- 
ritt, and  three  thousand  dollars  a  year,  each  year  there- 
after, until  the  whole  twelve  thousand  dollars  is  paid, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  on 
the  deferred  payments.  This  agreement  to  be  binding  for 
twenty  days,  said  Geo.  Merritt  to  have  the  option  to 
the  farm,  at  the  price  and  terms  named,  at  any  time^ 
within  twenty  days  from  this  date.  But  it  is  also  agreed 
by  said  George  Merritt,  that  if  he  shall  take  the  farm  at 
the  price  named,  said  J.  H.  Martin  shall  have  the  priv- 
ilege of  occupying  house  and  out-houses  and  barn  on 
said  farm,  and  so  much  of  the  garden  and  orchard  of  the 
farm  as  he  may  need  for  his  family,  and  pasture  for  his 
stock,  until  September  Ist,  1872,  by  paying  said  Geo. 
Merritt  a  reasonable  rent  for  such  property,  and  it  is 
further  agreed,  that  if  said  J.  H.  Martin  shall  decide  to 
give  possession  of  the  property  on  the  1st  of  April  next, 
said  Geo.  Merritt  agrees  to  take  the  lease  which  said 
J.  H.  Martin  now  holds  on  the  farm  now  known  as  the 
'  Thomas  &  Cox  farm,  and  assume  all  liabilities  of  the 
same,  as  said  Martin  now  holds,  and  pay  said  Martin  one 
hundred  and  fifty  dollars  for  the  same,  said  transfer  of 
lease  to  be  at  the  option  of  said  J.  H.  Martin,  for  twenty 
days  from  this  date.  If  said  Geo.  Merritt  shall  take 
the  farm  in  accordance  with  the  terms  of  this  agreement, 
said  J.  H.  Martin  and  wife  agree  to  make  him  a  good 
and  sufficient  warranty  deed  to  the  property,  without 
unnecessary  delay,  and  he  further  agrees  to  pay  the  taxes 
for  1871;  Geo.  Merritt  to  pay  the  taxes  for  1872.  It 
is  further  agreed,  that  said  Geo.  Merritt  shall  have  the 
privilege  of  entering  upon  the  premises  named,  at  any 
time  after  he  accepts  this  proposition,  to  make  any  im- 
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provements  in  the  way  of  building  or  change  of  fences^ 
for  street  or  other  purpoBes^  that  he  may  choose. 

(Signed.)  "  John  H.  Martin, 

"  Harriet  Martin^ 
"  Gbo.  Merritt." 
«  Exhibit  B. 
"This  proposition  is  extended  for  ten  days  after  the 
expiration  of  the  first  twenty  days  mentioned  therein. 
Feb'y  19th,  1872. 

(Signed.)  "  John  H.  Martin, 

"  Harriet  Martin, 
"  George  Merritt." 
"  Exhibit  C. 
"  I  have  agreed  to  take  the  farm  on  the  terms  proposed, 
this  2d  of  March,  1872. 

(Signed.)  "  Geo.  Merritt, 

"  John  H.  Martin." 
No  demurrer  was  filed  to  the  complaint. 
The  appellant  answered  in  three  paragraphs : 
First.    The  general  denial. 

The  second  alleged  a  withdrawal  of  the  proposition.  A 
demurrer  was  sustained  to  it,  and  it  went  out  of  the  case. 
The  third  alleges  that  said  pretended  agreements  were 
but  one  and  the  same;  that  the  first  was  but  a  mere 
proposition  for  sale,  and  could  be  withdrawn  at  any  time 
before  acceptance  by  appellee;  that  before  it  was  ac- 
cepted by  appellee,  it  was  varied  by  parol,  so  as  to  give 
appellant  the  option  of  selling  but  a  part  of  said  farm ; 
the  terms  of  payment  changed,  and  the  time  for  accept- 
ing the  contract  as  changed  extended  for  ten  days ;  ap- 
pellant further  says,  he  was  ready  and  offered  to  fulfil 
the  contract,  and  perform  the  same  according  to  the  terms 
of  the  parol  modification,  but  appellee  refused,  etc. ;  that 
afterward,  on  account  of  the  said  action  of  the  appellee, 
said  Harriet  determined  to  have  no  further  participation 
in  thcsale,  etc. 

A  demurrer  was  overruled  to  this  paragraph  of  answer. 
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The  appellee  replied  in  three  paragraphs : 

First.    The  general  denial. 

Second.  That  the  propositions  were  not  withdrawn,  as 
alleged  in  said  paragraphs,  nor  such  new  agreements,  as 
therein  alleged,  made. 

The  third  paragraph  of  reply  was  this : 

"That  the  agreements  in  the  complaint  set  out  are 
not  one  and  the  same  agreement,  and  that  the  agree- 
ment dated  February  2d,  1872,  is  the  first  agreement 
made  between  the  parties;  that  the  agreement  dated 
February  19th,  1872,  was  made  on  that  date ;  and  on  the 
2d  day  of  March,  1872,  the  agreement  bearing  that  date 
was  made  and  signed  by  the  parties.  That  at  the  time 
of  the  execution  of  the  last  mentioned  agreement,  to  wit, 
that  set  out  in  the  complaint  as  ^Exhibit  C,'  the  entire 
transaction  between  the  said  parties  was  fully  agreed 
upon  as  evidenced  by  the  said  written  agreement. 

"  That  prior  thereto  the  plaintiff  had  agreed  with  the 
defendants  to  take  the  real  estate  in  said  several  agree- 
ments mentioned,  and  had  so  notified  the  said  defendants, 
and  had  duly  offered  to  perform  his  part  of  the  said 
contract. 

"  That  the  said  parties,  in  evidence  of  the  acceptance 
and  completion  of  the  agreements  between  them,  did 
both  sign  and  execute  the  aforesaid  agreement  of  March 
2d,  1872,  and  that  prior  thereto  there  was  no  withdrawal 
of  the  written  propositions  theretofore  made  by  the  said 
defendants. 

"  The  plaintiff  further  avers,  that  the  only  agreement 
existing  between  the  parties  to  this  action,  or  at  any 
time  executed  by  them,  was  and  is  that  contained  in  the 
said  several  written  agreements  hereinbefore  mentioned ; 
and  that  the  said  last  mentioned  written  agreement,  to 
wit,  that  of  March  2d,  1872,  was  executed  in  considera- 
tion of  the  promiftes  and  undertakings  in  the  first  agree- 
ment, to  wit,  that  of  February  2d,  1872,  by  the  defend- 
ants made,  and  that  it  was  executed  for  the  purpose  of 


MAT  TERM,  1877.  89 

Martin  v.  Merritt. 

completing  a  written  contract  of,  and  covering  the  mat- 
ters agreed  upon  and  mentioned  in  the  said  first  written, 
agreement,  and  for  no  other  purpose,  and  upon  no  other 
consideration." 

The  pleadings  set  forth  above  present  the  issues  upon 
which  the  cause  was  tried,  and  the  decree  therein  ren- 
dered. 

As  above  stated,  a  demurrer  was  sustained  to  'the 
second  paragraph  of  answer,  and  exception  was  taken. 

Error  is  assigned  upon  this  ruling  on  the  demurrer. 

Of  the  ruling  upon  the  demurrer  to  this  paragraph  of 
answer,  counsel  say : 

"  The  demurrer  to  the  answer  would  go  back  to  the 
complaint,  and  we  think  the  complaint  was  clearly  bad 
for  not  offering  a  tender  of  the  first  payment  without 
demanding  a  deed.  The  first  payment  and  the  execution 
of  a  deed  are  not  made  concurrent  acts  by  the  agreement. 
The  purchaser  was  bound  to  make  the  first  payment 
without  a  deed,  but  he  made  no  such  offer.  Hence,  the 
complaint  is  bad." 

But  if  the  complaint  does  not  aver  a  tender,  it  shows  a 
sufficient  excuse  for  not  making  it.  We  copy  a  statement : 
^  The  plaintiff  shows,  that  at  all  times  he  has  been  ready 
and  willing  to  perform  his  part  of  the  said  contract, 
and  that  he,  at  divers  times,  both  prior  and  subsequent 
to  the  2d  day  of  March,  1872,  so  notified  the  defendants ; 
and  that  subsequently  to  the  said  2d  day  of  March,  1872, 
the  defendants  did  expressly  notify  the  plaintiff  that  they 
waived  all  tenders  upon  the  part  of  the  plaintiff';  and 
did  expressly  inform  the  plaintiff  that  they  would  refuse 
to  execute  any  deed,  and  that  they  would  not  perform 
their  part  of  said  agreement."  And  as  to  the  paragraph 
of  the  answer  as  a  defence,  we  think  all  .evidence  that 
could  have  been  given  under  it  would  have  been  admis- 
sible under  the  other  paragraphs  of  answer,  and  was, 
in  &ct^  .so  far  as  it  existed,  admitted.     The  error,  if 
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error  it  was,  in  ruling  upon  this  paragraph  of  answer, 
was  a  harmless  one. 

The  remaining  error  assigned  is,  the  overruling  of  the 
motion  for  a  new  trial. 

As  has  already  been  stated,  this  was  a  suit  brought  by- 
George  Merritt,  the  appellee,  against  John  H.  Martin 
and  Harriet  Martin,  his  wife,  to  enforce  specific  perform- 
ance of  a  contract  in  writing  to  convey  real  estate.  There 
was  judgment  in  favor  of  Harriet  Martin,  on  her  answer 
of  coverture,  a  trial  by  the  court,  and  a  finding  for  plain- 
tiff, and  a  decree  that  defendant  John  H.  Martin  should 
"  make,  execute,  acknowledge,  and  deliver  to  plaintift  a 
good  and  sufiicient  warranty  deed  for  the  said  real  estate." 
And  if  the  said  Harriet,  the  wife  of  defendant  John, 
should  sign  the  deed  also,  then  the  full  sum  of  twelve 
thousand  dollars,  as  called  for  in  the  contract,  should  be 
paid  over  to  defendant  John,  but  if  the  said  Harriet 
should  refuse  to  sign  the  deed,  then  two  thousand  eight 
hundred  dollars  should  be  deducted  from  the  contract 
price. 

On  the  trial,  the  court  permitted  proof  by  the  testi- 
mony of  an  expert,  in  connection  with  standard  tables, 
of  the  present  value  of  the  inchoate  right  of  dower  of 
Harriet  Martin.  The  appellant  excepted,  and  made  this 
action  of  the  court  one  of  the  grounds  upon  which  he 
moved  for  a  new  trial.  This  ruling  and  exception  raise 
the  main  question  in  the  cause ;  for  the  reason  that  the 
appellant  insists  it  was  not  a  fact  legally  provable  on 
the  trial.  He  takes  the  position,  that,  because  of  the  re- 
fusal of  the  wife  to  join  in  the  execution  of  the  contract, 
no  specific  performance  could  be  had  against  the  husband; 
and,  therefore,  that  the  action  of  the  court  was  funda^ 
mentally  wrong. 

On  this  point,  the  decisions  in  this  State  are  against  the 
appellant :  Wilson  v.  Brumfield,  8  Blackf.  146 ;  Wingate 
V.  Samiltorij  7  Ind.  73 ;  Hazelrig  v.  HutsoUj  18  Ind.  481 ; 
Baker  v.   Bailsback^  4  Ind.  533.     And  we   think  these 
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decisions  are  sustained  by  the  weight  oi  aathority  else- 
where. Park  V.  Johnson^  4  Allen,  259 ;  Presser  v.  Silden- 
brandy  23  Iowa,  483 ;  Wright  v.  Young,  6  Wis.  127 ;  San- 
bam  V.  Nockinj  20  Minn.  178. 

Bat  it  is  insisted,  that  if  there  be  a  general  rale  that 
specific  performance  may  be  decreed  as  to  a  part,  with 
an  abatement  or  compensation  for  the  deficiency,  the 
rule  does  not  embrace  cases  where  the  interest  that  can 
not  be  conveyed  is  an  inchoate  dower  right. 

As  matter  of  fact,  we  find  the  rule  is  applied  in  such  cases. 
Wright  v.  Youngs  6  Wis.  127;  Park  v.  Johnson,  4  Allen, 
259 ;  Presser  v.  Hildenbrand,  23  Iowa,  483. 

Bat,  in  this  State,  dower  is  abolished,  and  in  place 
of  dower  our  statute  substitutes  a  fee,  so  that,  in  this 
State,  an  inchoate  right  to  one-third  in  fee  takes  the  place 
of  the  common-law  inchoate  right  to  a  life-estate  in  one- 
third  of  the  realty.  The  inchoate  right  to  a  third  in  fee 
is  of  more  value  than  the  inchoate  right  to  dower.  But 
abatement  was  made  in  this  case  of  the  value  of  a  dower 
right,  so  that  the  error  was  in  favor  of  the  appellant. 

A  question  is  made  as  to  whether,  under  the  contract, 
the  purchaser  was  bound  to  give  commercial  paper  (notes 
payable  in  bank)  for  deferred  payments.  We  are  clear 
that  he  was  not. 

On  the  evidence,  we  think  the  decree  rendered  is  in 
accordance  with  its  weight.  The  endorsement  on  the 
agreement,  March  2d,  was  the  declaration  of  option  by 
Merritt,  under  the  original  agreement.  The  abatement 
made  for  the  interest  of  the  wife  was  less  than  one-fourth 
of  the  contract  price.  The  ages  of  Martin  and  wife  are 
these :  He  is  fifty-nine,  and  she  is  thirty-nine. 
Judgment  affirmed,  with  costs. 

PetiiioD  for  a  reheariDg  overraled. 
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Hakeins,  Administrator,  v.  Ejmball. 

155_^1  ]>ECEDE3ns'  EffTATEB. — ^2260^  Estote.^Exeeuior  and  Admimairator. — Dedeents. 

— WilU. — ^Ab  a  general  rale,  real  estate,  on  the  death  of  the  owner,  paases 
to  the  heir  or  devisee,  and  the  administrator  or  executor  has  no  power  oyer 
it,  except  that  given  by  the  statute  or  the  will. 

Same. — Gonveyanoe  hy  Executor, — Rdetue, — Tort. — Baiiroad  Qmpany, — Actum 
by  Deviaee  againat  Executor, — ^An  executor  has  no  power,  as  such,  to  execute 
to  a  railroad  company  a  release  to  a  right  of  way  over  lands  belonging 
to  his  testator's  estate,  and  can  not  be  held  liable,  as  such,  for  money  re- 
ceived by  him  for  such  release,  in  an  action  against  him  by  the  devisee. 

Same. — ABteta, — Money  so  received  by  an  executor  is  no  part  of  the  assets 
of  such  estate. 

From  the  Fayette  Circuit  Court. 

J.  C.  Mcintosh,  for  appellant. 
B.  F.  Claypool,  for  appellee. 

FBREiNSy  C.  J. — Suit  by  the  appellee,  against  the  ap- 
pellant, upon  a  cause  of  action  growing  out,  in  a  measure, 
as  is  claimed,  of  the  last  will  of  Daniel  Hankins,  de- 
ceased. We  give  so  much  of  the  will  as  bears  upon  the 
questions  arising  in  this  case. 

The  first  item  of  the  will  gives  directions  as  to  the 
funeral  of  the  testator. 

The  second  directs  the  payment  of  his  debts. 

The  third  gives  a  life-estate  in  a  farm  to  his  grand- 
daughter Amanda  Brumfield. 

This  is  the  fourth :  "It  is  my  desire,  that,  should  my 
granddaughter  Ida  Kimball  live  until  she  arrives  at  the  age 
of  eighteen  years,  thenceforward,  as  long  as  she  may 
live,  she  do  have  the  exclusive  use  and  profits,  after  de- 
ducting taxes,  costs  of  repairs  and  improvements  proper 
with  the  management  of  the  same,  of  the  following  described 
farm,"  describing  it ;  "  and  upon  her  death  leaving  issue  of 
her  body,  it  is  my  desire  that  such  issue  do  inherit  said  farm, 
with  the  privileges,  etc.,  in  fee-simple,  absolutely,  after  the 
manner  of  the  law  regulating  descents  in  said  State. 
Should  she,  however,  die  without  leaving  issue,  in  ^that 
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event,  it  is  my  desire  that  the  said  farm  do  pass  into  the 
residuum  of  my  estate*  to  be  disposed  of  as  is  provided 
herein  in  that  behalf.  And  this  provision  for  my  said 
granddaughter  Ida,  in  addition  to  what  I  have  done,  and 
may  yet  do  and  provide,  for  her  in  person  during  my  life, 
in  and  about  her  education,  maintenance  and  support,  it 
is  my  will  shall  be  in  full  of  the  share  of  herself  and 
heirs  in  my  estate." 

The  fifth  item  is  immaterial  in  this  suit.  It  explains 
why  he  leaves  his  wife  to  take  the  share  in  his  estate 
which  the  law  gives  her. 

This  is  the  sixth :  ^^  Should  my  said  granddaughters, 
or  either  of  them,  not  find  it  agreeable  to  reside  on  the 
farm  set  apart  for  each  respectively,  or  in  said  county  of 
Fayette,  it  is  my  desire  that  some  suitable  person  be  ap- 
pointed by  the  proper  court  of  said  county,  to  have  the 
management  of  the  proper  farm  or  farms,  and  it  is  my 
desire  that  such  manager,  after  paying  the  proper  taxes 
and  costs  of  repairs,  improvements  and  management,  do 
annually,  or  oftener  as  convenient,  pay  over  the  net  bal- 
ance to  the  proper  person  entitled  thereto,  taking  proper 
vouchers,  and  making  reports  to  said  court  as  in  the  case 
of  a  guardian  of  a  minor's  real  estate.  And  should  either  of 
said  farms  be  managed  by  the  person  for  whose  use  it  is 
set  apart,  directly  or  indirectly,  and  should  the  proper 
payment  of  taxes  thereon  be  neglected,  so  that  penalty 
be  incurred,  or  should  waste  be  wilfully  committed  or 
sufiered  thereon,  afUdavit  of  either  of  said  facts  being 
made  in  good  faith,  by  any  person  interested  in  the 
residuum  of  my  estate,  in  that  case  the  person  so  neg- 
lecting, committing  or  suffering,  shall  thence  forever  be 
deprived  of  the  right  to  reside  upon,  or  have  the  manage- 
ment of,  such  farm,  taking  thereafter  only  the  net  profits 
thereof,  as  above  provided." 

The  seventh  item  provides  that  the  balance  of  his 
estate,  after  the  provisions  made  for  his  two  granddaugh- 
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tere,  shall  go  according  to  the  law  of  descent ;  and  the 
eighth  appoints  an  executor. 

At  the  death  of  the  testator,  Daniel  Hankins,  his 
granddaughter  Ida  had  not  arrived  at  the  age  of  eighteen 
years,  and  the  executor  of  Hankins  took  possession  of 
the  farm  devised  to  her,  as  mentioned  in  the  will.  While 
he  was  so  in  possession,  and  before  Ida  had  come  to  the 
age  of  eighteen,  a  railroad,  now  The  Fort  Wayne,  Muncie 
and  Cincinnati  Railroad,  was  located  through  this  farm, 
on  a  strip  thirty  feet  wide,  for  the  release  to  the  right  of 
way  upon  which  the  said  railroad  company  paid  the 
executor  three  hundred  dollars,  and  he  received  fifty-four 
dollars,  in  addition,  for  wood  taken  from  the  strip.  These 
moneys  were  all  received  by  the  executor,  and  mingled 
with  the  assets  of  the  estate. 

This  suit  is  prosecuted  by  Ida,  to  recover  from  the 
executor,  as  such,  said  sum  of  three  hundred  and  fifty-four 
dollars.  The  court  gave  her  judgment  for  interest  upon 
three  hundred  of  it  for  five  years,  that  is,  from  the  12th 
day  of  November,  1870. 

We  should  here  state  that  a  demurrer  to  the  complaint 
was  overruled,  and  exception  taken.  This  ruling,  among 
others,  is  assigned  for  error  in  this  court.  It  appears 
that  the  executor  released  the  right  of  way  over  the 
land  above  mentioned,  and  received  the  money  of  the 
railroad  company  in  compensation  therefor,  without  au- 
thority. Neither  the  law,  nor  the  heirs,  nor  the  devisee 
gave  him  power  to  do  the  act.  Boynton  v.  Peterboroughj 
etc.,  R.  R.  Co.,,  4  Cush.  467,  is  in  point.  It  is  there 
decided,  that,  '^  where  the  land  of  one  deceased  is  taken 
for  a  railroad,  the  heir  and  not  the  administrator  is  en- 
titled to  the  damages  for  such  taking,  and  to  prosecute 
for  the  recovery  thereof,  although  the  administrator  has 
previously  represented  the  estate  to  be  insolvent,  and 
afterwards  obtained  a  license  to  sell  the  intestate's  real 
estate  for  the  payment  of  debts ; "  and,  further,  that  the^ 
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damages  could  not  be  received  by  tbe  administrator  and 
administered  as  assets  of  the  estate. 

In  Lucy  v.  Lucy^  55  N.  H.  9,  it  was  held,  that  the  real 
estate  of  a  decedent  vests  at  once  in  the  heir  or  devisee ; 
that  the  administrator  can  not  lawfully  take  the  rents 
and  profits ;  and  that,  ^^  in  such  case,  if  the  administrator 
has  received  the  rents  and  profits,  he  is  not  to  be  charged 
with  them  in  his  administration  account,  but  is  liable  to 
account  to  the  heirs  for  the  same." 

In  Haslage  v.  Krugk^  25  Pa.  State,  97,  it  was  held,  that  a 
lease  given  by  an  administrator  of  land  of  the  decedent 
was  void,  and  that  rents  received  by  him  on  the  lease 
were  not  part  of  the  assets  of  the  estate,  and  that  the 
sureties  on  his  administration  bond,  therefore,  were  not 
liable  for  them,  if  wasted  by  the  administrator.  See 
additional  cases  to  the  same  effect  in  2  Williams  on  Ex- 
ecutors, p.  893,  6th  Am.  ed.,  notes. 

These  decisions  harmonize  with  the  provisions  of  our 
own  statute  on  the  subject  of  decedents'  estates  and  the 
administration  thereof.  By  those,  the  executor  or  ad- 
ministrator inventories  the  personal  estate,  and  such  real 
estate  as  is  devised  to  pay  debts  and  legacies  and  directed 
by  the  will  to  be  sold  for  that  purpose  and  nothing  else ; 
&e8e  alone  are  appraised;  to  these  alone,  the  power 
of  administration  extends ;  and  the  administration  bond 
covers  the  acts  of  administration,  as  to  these  alone. 
TVliere  the  executor  or  administrator  assumes  to  act  out- 
side of  his  power  under  the  law,  he  is  a  wrong-doer,  and 
personally  responsible,  in  his  natural  capacity,  to  parties 
injured. 

As  a  general  rule,  as  we  have  seen,  land,  on  the  death 
of  the  ancestor,  passes  to  the  heir  or  devisee,  and  the 
administrator  or  executor  has  no  power  over  it,  except 
what  may  be  given  by  the  statute  or  the  will.  He  can 
not,  in  the  absence  of  authority,  take  in  nor  pay  out 
money  from  it,  as  administrator;  for  if  he  can,  he  can  waste 
it  as  adnainistrator,  and  render  the  sureties  on  his  bond 
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liable  for  it.  And  it  would  enable  an  executor  or  ad- 
ministrator very  indefinitely  to  augment  estates,  if  he 
could  take,  in  his  capacity  as  such,  all  the  property  he 
could  get  hold  of  belonging  to  third  persons,  and  pay  it 
in  as  part  of  the  assets  to  be  administered. 

Who,  besides  the  first  wrong-doer,  may  be  liable  for 
such  property,  we  do  not  inquire.  If  we  are  right  in  the 
view  we  have  taken,  this  case  falls  directly  within  that  of 
Rodman  v.  Rodman^  54  Ind.  444,  which  decides  that  an 
action  like  the  present,  upon  the  facts  appearing  in  it, 
can  not  be  maintained  against  an  executor  or  administra- 
tor as  such. 

We  need  examine  no  other  question  in  the  cause. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 
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CBiMmAii  Law. — EMmce, — Declarations. — Hearsay, — ^Declaratioiis  which 
form  a  part  of  the  res  gesta,  and  are  to  be  regarded  as  a  part  of  the  trans- 
action in  question,  do  not  come  under  the  head  of  hearsay,  hut  are  ad- 
missible as  original  evidence. 

Same. — A  declaration  which  is  simply  narrative  of  a  past  event,  depend- 
ing solely,  for  its  effect,  upon  the  credit  of  the  person  making  it,  and  not 
so  connected  with  the  transaction  in  question  as  to  illustrate  its  charac- 
ter, is  inadmissible  in  evidence. 

Same. — Murder, — DedaraiiofM  cf  Deceased, — On  the  trial  of  a  defendant  in- 
dicted for  murder,  declarations  of  the  deceased,  made  in  the  absence  of 
the  defendant  and  after  the  infliction  of  the  injury,  subsequently  result- 
ing in  death,  as  to  the  manner  in  which,  and  the  means  by  which,  such 
injury  was  inflicted,  are  not  admiesible  as  evidence  against  the  defendant. 

Sams. — Motive, — ^Where,  in  such  case,  the  defendant  was  on  trial  for  the 
alleged  murder  of  his  wife,  it  is  not  competent,  as  tending  to  establish  a 
motive  for  the  commission  of  the  murder,  to  introduce  in  evidence  the 
record  of  a  decree  of  a  court,  in  an  action  by  the  deceased,  against  the 
defendant,  for  a  divorce,  ordering  the  latter  to  pay  money  into  court,  re- 
straining him  from  selling  his  property,  appointing  a  receiver,  etc. 
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SLucB. — IhrU  JBMenee  of  Pendency  cf  SuU, — ^In  Bach  case,  as  tending  to* 
show  the  state  of  feeling  between  the  defendant  and  the  deceased,  parol 
evidence  of  the  pendency  of  such  suit  may  be  given. 

From  the  Clinton  Circuit  Court. 

-L.  McClurgj  J.  V.  Kenty  S.  M.  Shepherd  and  Gor dotty 
Browne  ^  Lambj  for  appellant. 

X  F.  Vail  J  Prosecuting  Attorney,  C.  A.  Buskirky 
Attorney  General,  N.  B,  Linsday  and  J.  F.  Elliotty  for  the 
State. 

WoRDEN,  J. — ^Indictment  for  murder,  conviction,  and 
sentence  of  imprisonment  in  the  state-prison  for  life,  a 
new  trial  having  been  refused. 

This  is  the  third  time  the  case  has  been  in  this  courts 
the  judgments  on  former  convictions  having  been  re- 
versed.   Binns  v.  The  State,  88  Ind.  277 ;  S.  C,  46  Ind.  311. 

Rachel  Binns,  the  wife  of  the  appellant,  was  the  person 
charged  to  have  been  murdered.  The  evidence  tended 
to  show  that  she  was  shot  and  mortally  wounded,  on  the 
night  of  January  81st,  1870,  in  Russiaville,  in  Howard 
county,  Indiana. 

It  may  be  observed  that  the  indictment  was  returned 
in  Howard,  but  sent  on  change  of  venue  to  Clinton 
county  for  trial. 

On  the  trial,  the  State  called  Dr.  William  H.  Homaday 
as  a  witness,  and  proved  by  him  that  he  lived  in  Bussia- 
ville  in  January  and  February,  1870;  that  he  was  ac- 
quainted with  Mrs.  Binns;  that  he  remembered  the 
circumstance  of  her  being  shot.  In  answer  to  a  ques* 
lion  as  to  the  first  intelligence  he  received  of  the  occur- 
rence, he  said : 

"I  had  gone  to  bed,  about  nine  in  the  evening;  was 
lying  down  in  the  front  room  of  my  house,  and  heard  a 
scream  as  though  in  distress.  As  soon  as  I  could  get  on 
my  boots  (without  my  socks),  pants,  coat  and  vest,  I  ran 
to  the  house  of  Mrs.  Binns,  and  found  her  there  shot." 

In  answer  to  a  question,  he  said  that  Mr.  Cooper  and 
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Robert  Shilling  were  in  the  house  immediately  before 
him.  He  also  said  that  he  did  not  hear  the  report  of  the 
fire-arm. 

In  answer  to  a  question  as  to  the  time  which  elapsed 
between  the  screaming  and  his  arrival  at  the  house,  he 
said :  "  Well,  I  don't  know ;  I  can  not  say  just  how  long 
it  would  take  me  to  run  that  distance ;  not  more  than  a 
minute  and  a  half  or  two  minutes.  I  lived  about  three 
hundred  yards  from  the  house." 

The  witness  found  the  deceased  standing  on  the  floor 
in  the  room  when  he  went  in ;  she  seemed  to  be  consider- 
ably distressed  and  excited ;  she  was  crying,  and  proceeded 
to  tell  those  present  the  occurrence.  The  witness  was 
asked  to  state  what  she  said  in  regard  to  her  wound, 
the  manner,  and  her  position  when  she  was  shot.  To 
this  the  defendant  objected,  on  the  ground  that  her  state- 
ments then  made  were  no  part  of  the  res  gestce ;  but  the 
objection  was  overruled,  and  he  excepted.  The  witness 
proceeded  to  state  as  follows : 

"  Well,  she  said  she  was  stooping  down,  putting  wood 
in  the  stove  at  the  time  of  the  occurrence,  and  the  shot 
came  from  the  outside  through  the  window,  and  she  was 
stooping  down,  fronting  the  window  immediately  fronting 
the  stove  at  the  time  of  the  occurrence." 

It  is  a  well-established  principle  of  law,  that  declara- 
tions which  form  a  part  of  the  res  gestce,  and  are  to  be 
regarded  as  a  part  of  the  transaction,  do  not  come  under 
the  head  of  hearsay,  but  are  admissible  as  original  evi- 
dence. But  the  application  of  the  principle  is  sometimes 
attended  with  doubt  and  difficulty.  It  was  said  in  the 
case  of  Lund  v.  Inhabitants  of  TS/ngsborough^  9  Cush.  36,  that 
"  K  a  declaration  has  its  force  by  itself,  as  an  abstract  state- 
ment, detached  from  any  particular  fact  in  question, 
depending  for  its  efiect  upon  the  credit  of  the  person 
making  it,  it  is  not  admissible  in  evidence.  Such  a 
declaration  would  be  hearsay.  As  where  the  holder  of 
a  check  went  into  a  bank,  and,  when  he  came  out,  said 
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he  had  demanded  its  payment ;  this  declaration  was  held 
inadmissible  to  prove  a  demand,  as  being  no  part  of  the 
res  gestce.  This  statement  was  mere  narrative,  wholly 
detached  from  the  act  of  demanding  payment,  which 
was  the  fact  to  be  proved." 

It  was  also  said  in  the  same  case,  that  ^^  declarations,  to 
be  admissible,  mnst  be  contemporaneous  with  the  main 
fact  or  transaction ;  but  it  is  impracticable  to  fix,  by  any 
general  rule,  any  exact  instant  of  time,  so  as  to  preclude 
debate  and  conflict  of  opinion  in  regard  to  this  particular 
point." 

Mr.  Greenleaf  says  (1  Greenl.  Ev.,  sec.  108) :  "  The 
principal  points  of  attention  are,  whether  the  circumstan- 
ces and  declarations  offered  in  proof  were  contemporane- 
ous with  the  main  fact  under  consideration,  and  whether 
they  were  so  connected  with  it  as  to  illustrate  its  charac- 
ter." And  again,  at  sec.  110 :  "  It  is  to  be  observed,  that, 
where  declarations  offered  in  evidence  are  merely  nar- 
rative of  a  past  occurrence,  they  can  not  be  received  as 
proof  of  the  existence  of  such  ocdurrence." 

Turning  to  a  valuable  English  work,  we  find  it  stated^ 
that  ^^In  all  these  cases  the  principal  points  of  attention 
are,  whether  the  circumstances  and  declarations  offered  in 
proof  were  so  connected  with  the  main  fact  under  consider- 
jition,  as  to  illustrate  its  character,  to  further  its  object, 
or  to  form,  in  conjunction  with  it,  one  continuous  trans- 
action. It  was  at  one  time  thought  necessary  that  they 
should  be  contemporaneotis  with  it ;  but  this  doctrine  has 
of  late  years  been  rejected,  and  it  seems  now  to  be  de- 
cided, that,  although  concurrence  of  time  must  always  be 
considered  as  material  evidence  to  show  the  connection, 
it  is  by  no  means  essential.  *  *  *  Still,  an  act  can 
not  be  varied,  qualified,  or  explained,  either  by  a  decla- 
ration which  amounts  to  no  more  than  a  mere  narrative 
4>f  a  past  oceurrenccy  or  by  an  isolated  conversation  held. 
Vol.  LVII.. 
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ior  an  isolated  act  done,  at  a  later  period."     1  Taylor 
!Ev.,  sees.  525-526. 

Now,  the  statements  of  Mrs.  Binns  must  have  heen 
'made  some  time  after  the  shooting  was  done,  assuming, 
as  we  think  we  may,  that  it  was  done  before  the  witness 
heard  her  screams.  A  sufficient  time  elapsed  to  enable 
the  witness  to  put  on  the  clothing  mentioned  by  hira, 
and  to  go  about  three  hundred  yards  to  the  house  of  the 
deceased.  Her  statements,  it  seems  to  us,  were  purely  a 
narrative  of  what  had  taken  place.  She  stated  her  posi- 
tion at  the  time  of  the  occurrence,  and  that  the  shot  came 
from  the  outside  through  the  window. 

This  was  simply  the  narrative  of  a  past  event,  depend- 
ing solely,  for  its  effect,  upon  the  credit  of  the  party 
making  it,  and  not  so  connected  with  the  main  fact,  the 
shooting,  as  to  illustrate  its  character. 

We  think  the  weight  of  authority  is  against  the  ad- 
missibility of  the  evidence.  In  addition  to  the  authorities 
above  cited,  we  may  note  the  following  cases : 

In  Scaggs  v.  The  State;  8  Sm.  &  M.  722,  which  was  a  case  of 
murder,  the  accused  was  seen  by  a  witness  on  the  day  of  the 
murder,  with  blood  on  his  hands,  to  which  he  called  the 
Attention  of  the  witness.  The  accused  proposed  to  prove 
what  he  said  to  the  witness  when  he  showed  the  blood 
upon  his  hands,  but  it  was  held  incompetent. 

In  Denton  v.  The  State^  1  Swan,  279,  Denton  was  in- 
dicted for  the  murder  of  Sullivan,  and  was  convicted  of 
manslaughter.  It  appeared  on  the  trial  that  Denton  and 
Sullivan  quarrelled,  and  a  blow  was  struck,  when  they 
were  separated.  Denton  then  got  hold  of  a  chair  and 
threw  it  at  Sullivan,  but  the  witness  did  not  see  whether 
X  hit  him  or  not.  Sullivan  was  then  pushed  out  of  the 
house,  and,  while  out,  went  round  the  house.  In  twenty- 
five  or  thirty  minutes  he  returned  and  complained  of 
being  sick  and  was  put  to  bed.  The  Attorney  General 
asked  the  witness  what  Sullivan  then  said  about  what 
made  him  sick,  and  whether  or  not  he  said  that  Denton 
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had  hit  him.  Objection  to  this  question  was  overruled, 
and  the  witness  stated  that  Sullivan  said  *^  Denton  had  hit 
him  in  the  belly" — "  that  Denton  had  bursted  him  open  with 
the  chair."  This  evidence  was  held  incompetent,  and  the 
judgment  was  reversed. 

In  the  State  v.  Tilly^  3  Ire.  424,  it  was  held  not  com- 
petent for  a  prisoner  indicted  for  murder,  to  give  in 
evidence  his  own  account  of  the  transaction  related  im- 
mediately after  it  occurred,  though  no  third  person  was 
present  when  the  homicide  was  committed.  In  Bland  v, 
77ie  State f  2  Ind.  608,  the  case  in  Iredell  was  followed, 
and  it  was  held  not  competent  for  the  accused  to  prove 
a  statement  made  by  himself  half  an  hour  after  the  hom- 
icide, concerning  the  circumstances  under  which  it  was 
committed.     See,  also,  Dukes  v.  ITie  State^  11  Ind:  557. 

We  are  aware  that  the  cases  of  Commonwealth  v.  MFlkej 
3  Cush.  181,  and  Commonwealth  v.  Hacketty  2  Allen, 
136,  go  far  to  sustain  the  admission  of  the  evidence,  but 
we  are  of  opinion,  as  before  stated,  that  its  admission  was 
against  the  weight  of  authority. 

We  can  not  say  that  the  evidence  did  not  operate  to 
the  injury  of  the  defendant. 

The  State  also  offered  and  gave  in  evidence,  over  due 
objection  and  exception  thereto,  parts  of  the  record  of 
an  action  for  divorce  by  the  deceased,  against  the  appel- 
lant, in  the  Cass  Circuit  Court.  The  complaint  in  the 
action  was  omitted,  but  the  orders  of  the  court  for  the 
payment  of  money  by  the  defendant,  restraining  the 
transfer  of  property,  the  appointment  of  a  receiver,  etc., 
were  given  in  evidence.  On  a  former  trial  of  the  cause, 
the  whole  of  the  record  was  given  in  evidence,  and  this 
was  one  of  the  grounds  on  which  the  judgment  was  re- 
versed.   Binns  v.  The  State^  46  Ind.  311. 

We  are  of  opinion  that  the  parts  of  the  record  given 
in  evidence  were  irrelevant  and  incompetent.  The  orders 
of  the  court  in  that  suit  could  have  had  no  bearing  upon 
the  alleged  murder.    We  do  not  see  how  they  could  legit- 
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imately  have  shown  a  motive  for  the  commisBion  of  the 
murder.  It  may  have  been  competent  to  show  the  state 
of  feeling  between  the  parties,  and  for  this  purpose  it 
may  have  been  competent  to  show  that  a  lawsuit  was  pend- 
ing between  them.  The  State  v.  ZellerSy  2  Halst.  220; 
Monroe  v.  The  State^  5  Ga.  85.  But  the  mere  fact  of  the 
pendency  of  the  suit  might  have  been  proved  by  parol. 
Stanley  v.  Sutherland^  54  Ind.  339-853. 

The  contents  of  the  record  given  in  evidence  could 
have  served  no  legitimate  purpose  in  the  prosecution,  but 
may  have  injured  the  defendant,  and  we  think  the  court 
erred  in  admitting  them. 

There  are  other  grounds  urged  for  a  reversal  of  the 
judgment,  but  we  pass  them  over,  as  the  questions  may 
not  arise  upon  another  trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial.     The  clerk  will  give  the  proper  notice. 


The  PrrrsBURGH,  Oinoinnati  and  St.  Louis  R.  W.  Co.  v. 

Conway. 

PBAoncE. — Evidence, — Order  <jf  iTUroducing. — Foreign  Judgment, — iSkcUule  cf 
Foreign  State. — On  the  trial  in  the  circuit  court  of  an  action  upon  an  ac- 
count, commenced  before  a  justice  of  the  peace,  the  defendant,  on  the 
close  of  the  plaintiff's  evidence  in  chief,  offered  in  evidence  a  transcript 
of  garnishment  proceedings  before  a  justice  of  the  peace  of  a  foreign 
state,  showing  a  judgment  against  the  defendant  at  the  suit  of  a  creditor 
of  the  plaintiff,  and  that  the  amount  thereof  had  been  paid  into  court  by 
the  defendant,  appropriated,  etc.,  but,  on  objection,  it  was  uncondition- 
ally excluded. 

Heldy  that  such  ruling  was  erroneous. 

Heidy  also,  that  the  evidence  should  have  been  admitted,  upon  condition 
that  proof  would  be  introduced  that  the  law  of  such  state  conferred 
upon  the  justice  jurisdiction  to  render  such  judgment 

From  the  Pulaski  Circuit  Court. 
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N.  0.  liossy  for  appellant. 
W.  Spangler^  for  appellee. 

Pbrkins,  C.  J. — Suit  commenced  before  a  justice  at 
the  peace,  by  Conway  against  appellant,  upon  an  account 
for  work  and  labor  done. 

Judgment  before  the  justice  for  Conway. 

Appeal  to  the  circuit  court. 

On  the  trial  in  the  circuit  court,  after  the  plaintiff  had 
closed  his  evidence,  the  defendant  offered  in  evidence  a 
transcript  of  garnishment  proceedings,  before  a  justice  of 
the  peace,  in  the  State  of  Ohio,  which  showed  a  judg- 
ment in  garnishment  against  the  appellant  at  the  suit  of 
a  creditor  of  Conway,  for  twenty-five  dollars,  and  that 
the  judgment  had  been  paid  into  court,  appropriated,  etc. 

The  defendant  objected  to  the  admission  of  this  tran- 
script in  evidence,  but  stated  no  ground  of  objection. 
The  court  refused  to  allow  the  transcript  to  go  in  evidence, 
without  giving  any  reason  for  its  ruling.  Counsel  for 
the  appellee  justifies,  in  this  court,  the  ruling  below,  on 
the  ground  that  the  appellee  should  have  first  proved  the 
law  of  Ohio,  empowering  justices  of  the  peace  to  render 
each  judgments  as  that,  the  transcript  of  which  was  offered 
in  evidence.  If  this  ground  of  objection  had  been  stated 
below,  the  defendant  might  have  obviated  the  objection 
at  once,  of  his  own  volition.  But  it  was  not  necessary^ 
as  a  rule  of  practice,  that  the  defendant  should  first  prove 
the  law  of  Ohio. 

The  rule  of  practice  is,  that  a  party  may  introduce  his 
items  of  evidence  in  the  order  he  pleases ;  but  the  court 
may,  in  its  discretion,  vary  this  rule  as  to  an  item  in  a 
given  case.  Nordyke  v.  Shearon,  12  Ind.  346 ;  Goings  v. 
ChapmaTtj  18  Ind.  194. 

But  the  court  alone  has  power  to  compel  a  variation ; 
and  it  should  not  do  it  at  such  time  and  in  such  manner 
as  to  take  a  party  by  surprise.  It  is  conceded  that  the 
evidence  offered  was  not  per  se  incompetent,  and  that  it 
was  relevant  to  the  issue,  and  there,  is  nothing  showings 
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that  the  party  was  not  ready,  and  intending  to  follow  up 
the  admission  of  the  transcript,  with  an  offer  of  the  statute 
of  Ohio  showing  jurisdiction.  We  think  the  court  should 
not  have  made  its  ruling,  under  the  circumstances,  abso- 
lute in  the  first  instance,  but  only  temporary,  or  condi- 
tional that  the  transcript  be  excluded  till,  or  unless,  the 
party  proved  the  law  of  Ohio,  the  court  not  having  pre- 
viously ascertained  from  the  party,  that  he  could  not  or 
would  not  make  such  proof. 

We  think  the  court  erred  in  refusing  unconditionally 
to  admit  the  transcript. 

This  ruling  was  made  the  ground  of  a  motion  for  a  new 
trial,  the  overruling  of  which  is  assigned  for  error  in 
this  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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Contract. — Sunday. — Common  Law. — Contracts  made  on  Sunday  in  this 
State  are  yoid,  not  at  common  law,  but  because  they  are  in  violation  of 
a  penal  statute  of  this  State. 

Same. — iVtmiusory  NoU, — F!eading, — To  an  action  by  the  payee,  against  the 
maker,  on  a  promissory  note,  an  answer,  aUeging  the  signing  and  deliy- 
ery  of  the  same,  on  Sunday,  to  a  third  person  or  to  a  co-maker,  and 
averring  it  to  be  therefore  void,  is  sufficient. 

Samb. — IMncipod  and  Agent, — Implied  AuthorUy. — Such  signing  and  deliv- 
ery on  Sunday  carry  with  it  no  implied  authority  to  th€  person  to  whom 
it  is  entrusted,  to  deliver  the  same  to  the  payee-. 

Samb. — JEtjtreea  AuthorUy, — Such  signing  and  delivery  on  Sunday  render 
the  instrument  void,  though  then  entrusted  to  another  with  instructions 
to  deliver  it  to  the  payee  on  a  business  day. 

From  the  Bartholomew  Circuit  Court. 

W.  R.  Keyesy  W.  W.  Herrod  and  F.  Winter,  for  appel- 
lant. 


MAY  TERM,  1877.  55 


Davifl  V.  Barger. 


TT.  F.  Norton^  for  appellee. 

BiDDLB,  J. — Complaint  on  a  promissory  note,  by  James 
8.  Barger,  the  payee,  against  Jacob  Davis  and  Joel  S. 
Davis,  makers. 

Jacob  Davis,  the  principal  in  the  note,  suffered  a  de- 
fault. 

Joel  S.  Davis,  the  surety  of  Jacob  Davis,  answered : 

First.  "For  separate  answer  herein,  the  defendant 
Joel  S.  Davis  says  he  did  not  execute  the  note  in  suit  on 
the  25th  of  December,  1873,  the  day  it  bears  date,  but  that 
he  signed  said  note  and  delivered  the  same  to  one  John 

Davis,  on  the  —  day  of ,  187  ,  which  said  day 

was  the  first  day  of  the  week,  commonly  called  Sunday, 
and  not  on  any  other  or  different  day,  and  he  says  such 
signing  and  delivery  were  the  only  acts'  done  by  him  at 
any  time  in  the  execution  of  said  note." 

Third.  "For  further  separate  answer,  said  defendant 
says  he  did  not  execute  the  note  in  suit  on  the  25th  day  ot 
December,  1873,  the  day  it  bears  date,  but  that  he  signed 
sidd  note   and  delivered  the   same  to   his  codefendant, 

Jacob  Davis,  on  the  —  day  of ,  187  ,  which  said 

day  was  the  first  day  of  the  week,  commonly  called  Sun- 
day, and  not  on  any  other  or  different  day,  and  he  says 
«uch  signing  and  delivery  were  the  only  acts  done  by  him, 
at  any  time,  in  the  execution  of  said  note." 

These  paragraphs  of  answer  were  each  held  insuflicient, 
on  separate  demurrers,  alleging  as  ground  the  insufficiency 
of  the  facts  stated,  and  the  rulings  on  these  demurrers 
present  the  only  questions  in  the  case. 

Contracts  made  on  Sunday  are  void,  not  at  the  common 
law,  but  because  they  are  against  a  penal  statute.  Per- 
kins  V.  JoneSy  26  Ind.  499 ;  Reynolds  v.  Stevenson^  4t  Ind. 
619 ;  Link  v.  ClemmenSj  7  Blackf.  479. 

We  think  the  court  erred,  in  holding  the  separate  par- 
agraphs of  answer  by  Joel  S.  'Davis  insufficient.  The 
signing  and  delivery  of  the  note  by  Joel  S.  Davis  to  a 
third  person,  or  to  a  co-maker,  did  not  make  the  contract 
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as  to  him.  It  required  a  delivery  to  the  payee  to  complete 
the  execution  of  the  note.  The  facts  set  up  in  each  para- 
graph of  Joel  S.  Davis'  answer  show  that  no  such  delivery 
was  ever  made  by  him,  or  with  his  consent.  It  can  not  be 
said  that  the  delivery  of  the  note  by  Joel  S.  Davis  to  a 
third  person,  or  to  a  co-maker,  on  Sunday,  carried  with  it 
the  implied  authority  that  such  third  person  or  co-maker 
might  deliver  it  to  the  payee,  as,  perhaps,  it  would  if  so 
delivered  on  a  business  day,  because,  if  Joel  8.  Davis 
had  so  delivered  the  note  to  a  third  person,  or  to  aco-maker^ 
on  Sunday,  with  the  express  authority  to  deliver  it  to  the 
payee  on  a  business  day,  the  act,  having  been  done  on 
Sunday,  would  have  been  void.  Where  an  express 
authority  is  insufficient  to  authorize  an  act,  no  implied 
authority  can  arise. 

The  judgment  against  Joel  S.  Davis  is  reversed,  at  the 
costs  of  the  appellee,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrers  to  the  separate  para- 
graphs of  the  answer  of  Joel  S.  Davis,  and  for  further 
proceedings. 


Pressler  v.  Turner  bt  al* 

Justice  of  the  Peace. — Court  tf  Beeord, — ^The  court  of  a  fnstioe  of  the 
peace  in  this  State  is  a  court  of  record. 

Same. — Judgment, — Process, — Service, — Promissory  Note. — Form^  Ad/judiea- 
tion. — A  judgment,  unappealed  from,  rendered  in  an  action  on  a  promis- 
Borj  note,  by  a  justice  of  the  peace  having  jtrrisdiction  of  the  subject- 
matter  and  parties,  where  the  constable's  return  on  the  summons  issued 
to  the  defendant  shows,  that,  more  than  three  dajs  prior  to  the  rendition 
of  judgment,  it  had  been  "served  by  reading,''  is  binding  on  the  parties 
thereto,  is  conclusive  evidence  of  the  facts  therein  set  forth,  can  not  be 
impeached  or  contradicted  in  a  collateral  proceeding,  and  will  support 
an  answer  of  former  adjudicalion,  pleaded  to  a  subsequent  complaint 
on  the  same  cause  of  action,  by  and  against  the  same  parties. 

Same. — ^Where  a  judgment  has  been  so  rendered^  the  plaintiff,  alleging  such 
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prooefls  to  have  been  insufficient,  can  not  treat  such  judgment  as  void, 
and  maintain  another  action  against  the  same  parties,  on  such  note. 
Samb. — Prrndpal  wnd  Surety, — ^Where  such  cause  of  action  has  been  once  so 
recoTered  upon,  against  two  or  more  makers,  the  latter,  in  a  subsequent 
action  thereon,  against  them,  by  the  same  plaintiff,  can  not  plead  or  try 
the  question  of  suretyship. 

From  the  Huntington  Circuit  Court. 

B.  M.  Cobb^  for  appellant. 

J.  C.  Branyan  and  C.  W,  Watkins^  fop  appellees. 

HowK,  J. — In  this  action,  the  appellant,  as  plaintiff, 
sued  the  appellees,  as  defendants,  in  the  court  below, 
upon  a  promissory  note,  of  which  the  following  is  a  copy : 

"  Oct.  26, 1872.  Ten  months  after  date,  we  promise  to 
pay  to  the  order  of  James  K.  Pressler  the  sum  of  one 
hundred  and  forty  dollars,  value  received,  without  any 
relief  from  valuation  or  appraisement  laws,  with  ten  per 
cent,  interest  after  maturity. 

(Signed.)  "  Elihu  Turner, 

«  William  H.  Ewino.'* 

The  complaint  alleged  that  the  note  was  due  and  un- 
paid, and  judgment  was  demanded  for  five  hundred  dol- 
lars. 

The  appellees  jointly  answered  the  complaint  and  said^ 
in  substance,  that  they  admitted  the  execution  of  the 
note  sued  on,  and  they  alleged,  that  on  the  20th  day  of 
April,  1874,  the  appellant  sued  the  appellees,  on  said 
note,  before  justice  of  the  peace  Lindsey  N.  HoUowell, 
Esq.,  in  Polk  township,  of  Huntington  county,  Indiana, 
both  appellees  being  within  his  jurisdiction,  and  on  the 
27th  day  of  April,  1874,  appellant  obtained  a  judgment 
on  said  note,  before  said  justice  of  the  peace,  for  one 
hundred  and  forty-eight  dollars  and  thirty-six  cents,  and 
costs,  and  that  neither  of  the  appellees  appealed  there- 
from; and  that  said  judgment  was  still  unsatisfied;  and 
a  copy  of  said  judgment  was  filed  with  and  made  part 
of  said  answer;  wherefore  appellees  prayed  judgment 
for  costs* 
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And  the  appellee  William  H.  Ewing  separately  an- 
swered the  complaint  and  said,  in  substance,  that  he  ad- 
mitted his  execution  of  the  note  sued  on,  but  said  that 
he  was  only  surety  on  said  note  for  his  co-appellee ;  that 
the  appellant  released  said  appellee  Ewing  from  all  lia- 
bility on  said  note,  and  took  a  separate  judgment  thereon, 
against  his  co-appellee,  Turner,  on  the  27th  day  of  April, 
1874,  before  Lindsey  N".  HoUowell,  Esq.,  justice  of  the 
peace,  for  one  hundred  and  forty-eight  dollars  and  thirty- 
.flix  cents,  and  that,  at  the  same  time  of  the  suing  of  said 
note,  the  appellee  Ewing  was  within  the  jurisdiction  of 
said  justice;  and  that  said  note  was  there  filed,  and 
merged  into  said  judgment,  and  cancelled ;  wherefore  he 
prayed  judgment  for  costs. 

2.  The  appellee  William  H.  Ewing,  for  a  second  par- 
agraph of  his  separate  answer,  admitted  his  execution  of 
the  note  sued  on,  and  alleged  that  he  was  only  the  surety 
of  his  co-appellee.  Turner,  on  said  note ;  and  said  Ewing 
prayed  judgment,  that  execution  be  first  levied  of  the 
property  of  said  Turner,  before  any  levy  was  made  on 
said  Ewing's  property. 

Appellant  replied  to  the  joint  and  separate  answers  of 
the  appellees,  and  said,  in  substance,  that  he  admitted 
that  the  note  sued  on  in  this  action  was  the  same  note 
set  out  in  the  justice's  judgment,  a  transcript  of  which 
was  filed  with  appellees'  answers;  and  the  appellant 
averred,  that  he  commenced  suit  against  both  appellees, 
that  a  summons  was  issued  for  both  appellees  by  the 
justice,  who  placed  said  summons  in  the  hands  of  a  con- 
stable of  said  township,  who  witnessed  [returned?]  the 
same  endorsed, "  served  by  reading,  April  23d,  1874  ;'*  that 
appellant,  believing  that  both  appellees  had  been  served, 
proceeded  to  and  did  take  judgment  by  default  against 
both  appellees;  that  he  was  never  informed  as  to  the 
want  of  service  in  fact  as  to  the  appellee  Ewing,  until 
about  sixty  days  had  elapsed  from  the  rendition  of  said  judg- 
ment; that  appellant  admitted,  that  appellee  Ewing  was 
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secaiity,  but  he  averred  that  at  the  time  of  the  rendition 
of  said  judgment,  and  for  a  long  time  before,  and  ever 
since,  the  appellee  Turner  was  and  had  been  wholly  in- 
solvent ;  that,  as  soon  as  appellant  waa  informed  that  said 
judgment  had  been  rendered  without  service  on  the  ap- 
pellee Ewing,  appellant  abandoned  said  judgment,  and 
had  ever  since  treated  the  same  as  a  nullity ;  that  appellant 
had  not  made,  nor  was  he  then  making,  any  effort  to  enforce 
or  collect  said  judgment,  and  he  offered  to  have  the  same 
declared  null  and  void;  that  appellee  Ewing  was  es- 
topped from  pleading  the  validity  of  said  judgment,  for 
the  reason  that  he  threatened  to  bring  suit  against  ap- 
pellant and  the  constable,  in  whose  hands  appellant  had 
placed  an  execution  duly  issued  on  said  judgment,  and 
who  had  demanded  money  or  property  of  said  Ewing  to 
satisfy  said  execution,  if  he,  the  constable,  m^de  any  levy 
by  virtue  of  said  execution,  alleging  that  said  judgment 
had  been  rendered  without  service  on  him,  said  Ewing ; 
and  that  this  assertion  of  said  Ewing  to  said  constable 
was  the  first  information  or  knowledge  the  appellant  had, 
that  the  summons  had  not  been  regularly  served  on  said 
appellee  Ewing ;  wherefore  the  appellant  said,  that  said 
judgment  was  null  and  void  and  of  no  effect. 

To  the  appellant's  reply  the  appellees  jointly  demurred, 
for  the  alleged  insufficiency  of  the  facts  therein  to  consti- 
tute a  reply  to  appellees'  answer,  which  demurrer  was 
sustained  by  the  court  below,  and  to  this  decision  the 
appellant  excepted.  And,  the  appellant  having  refused  to 
plead  further,  judgment  was  rendered  upon  the  demurrer, 
in  favor  of  the  appellees  and  against  the  appellant. 

The  only  alleged  error  of  the  court  below,  assigned  by 
the  appellant  in  this  court,  is,  the  sustaining  of  the  appel- 
lees' demurrer  to  his  reply  to  their  answers. 

In  our  opinion,  this  action  against  the  appellees  is  a 
mistake  on  the  part  of  the  appellant.  The  first  para^ 
graph  of  the  appellees'  answer,  or  rather  their  only  joint 
answer,  is  a  complete  bar  to  this  action.     For  the  aver- 
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ments  of  this  joiut  answer  show  clearly  and  conclusively^ 
that  the  note  sued  on  in  this  action,  before  the  commence* 
ment  of  this  suit,  was  merged  in  the  judgment  set  out  in 
said  answer.  It  is  .admitted  in  said  answer,  that  both  the 
appellees  were  within  the  jurisdiction  of  the  justice  of 
the  peace  of  Huntington  county,  in  this  State,  who  ren- 
dered said  judgment.  And  it  appears  from  the  transcript 
of  said  judgment,  which  was  filed  with  and  made  part 
of  said  answer,  that  the  justice  issued  a  summons,  in  the 
suit  before  him,  for  both  the  appellees,  which  summons 
was  returned  by  the  proper  constable  "  served  by  reading" 
more  than  three  days  before  the  rendition  of  said  judg- 
ment. This  joint  answer,  therefore,  set  up  the  judgment 
of  a  justice,  who  had  jurisdiction  both  of  the  subject- 
matter  and  of  the  persons  of  the  appellees,  on  the  note 
now  in  suit,  as  a  former  recovery  thereon,  in  bar  of  the 
present  action.  This  judgment  was  certainly  a  merger 
of  the  note  in  question.  Not  only  so,  but  the  judgment, 
while  it  remains  in  force,  is  valid,  binding  and  conclusive, 
and  may  be  enforced,  by  execution,  against  each  and  both 
of  the  appellees,  and  certainly  it  can  not  be  impeached  or 
attacked  by  either  of  them  in  any  collateral  proceeding. 
"The  court  of  a  justice  of  the  peace  is  a  court  of  record," 
in  this  State.  Hooker  v.  The  State,  exi  rel.,  etc,  7  Blackf.  272. 
Of  a  judgment  of  a  justice  of  the  peace  in  this  State,  it  has 
been  held  by  this  court,  that "  It  is  conclusive  evidence  of 
the  facts  set  forth  in  it,  and  if  conclusive,  then  no  evidence 
can  be  given  to  contradict  or  impeach  it.  If  the  finding 
and  judgment  can  not  be  contradicted  in  evidence,  neither 
can  it  [they  ?]  be  in  pleading.  Whilst  it  remains  a  matter 
of  record  arid  conclusive  evidence,  facts  stated  in  it  can 
not  be  controverted."  Larr  v.  The  State,  ex  rel,,  etc.,  45  Ind. 
364.  We  have  said  thus  much  on  this  subject,  not  because 
it  was  pertinent  to  the  questions  presented  by  the  error 
assigned  in  this  cause,  but  for  the  reason  that  it  seems  to 
us,  from  the  entire  record,  that  both  the  appellant  and  the 
appellees  misapprehended  the  force  and  effect  of  the  j  ustice's 
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jadgment,  set  out  in  appellees'  joint  answer.  Unless  and 
until  that  judgment  is  set  aside,  it  is  valid,  binding  and 
conclusive  on  all  the  parties  to  this  suit,  and  it  may  be 
enforced  by  final  process,  like  any  other  personal  judg- 
ment. 

The  appellee  Elihu  Turner  separately  demurred  to  the 
appellant's  reply,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  reply  to  said  Turner's  an- 
swer, which  demurrer  was  also  sustained,  and  appellant 
excepted. 

In  our  opinion,  the  appellees'  demurrers  to  the  reply 
were  properly  sustained.  The  reply  was  evidently  based 
upon  the  appellant's  mistaken  idea  that  his  judgment 
against  the  appellee  Ewing,  before  the  justice,  was  invalid 
and  void ;  whereas,  as  we  have  seen,  the  judgment  in 
question  was  valid  and  binding  against  both  the  appellees. 
The  reply  was,  therefore,  clearly  insufficient. 

The  separate  answer  of  the  appellee  Ewing  was  clearly 
bad,  as  it  was  merely  an  attempt  on  his  part  to  contradict 
the  force  and  effect  of  the  justice's  judgment,  which 
could  not  be  done  in  this  action.  But  the  joint  answer 
of  both  the  appellees  was  a  complete  defence  to  this 
action. 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  in  sustaining  the  appellees'  demurrers  to  appel- 
lant's reply. 

The  judgment  is  affirmed,  at  appellant's  costs. 


Thb  Ohio  and  Mississippi  R.  W.  Co.  v.  Stben. 

Sdfbkkk  Gourt. — Pradice, — Emdenct. — ^Where,  on  appeal  to  the  Supreme 
Coorty  a  fact  essential  to  the  Talidity  of  the  finding  may  be  fairly  inferred 
from  the  evidence,  the  finding  will  not  be  disturbed  merely  because 
such  fact  was  not  distinctly  proved. 
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From  the  Knox  Circuit  Court. 

W,  H.  JDe  Wolf  and  C  A.  Beecher,  for  appellant. 
W.  B.  Robinson  and  Denny  ^  Bum^,  for  appellee. 

"WoBDBN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellant,  to  recover  the  value  of  three  steers,  alleged 
to  have  been  killed  by  the  locomotive  and  cars  of  the  de- 
fendant upon  its  road,  where  it  was  not  fenced. 

Trial  by  the  court;  finding  and  judgment  for  the  plain- 
tiff for  the  sum  of  one  hundred  and  sixty  dollars,  a  new 
trial  being  refused. 

The  only  question  made  here  is,  whether  the  finding 
was  sustained  by  the  evidence. 

Upon  an  examination  of  the  evidence,  we  are  of  opin- 
ion that  it  was  sufiicient  to  sustain  the  finding,  both  as  to 
the  facts  and  the  amount  of  damages  assessed. 

It  is  objected  that,  as  to  one  of  the  steers,  the  evidence 
does  not  show  that  he  was  killed  by  the  engine  and  cars 
of  the  company ;  but  we  are  of  opinion,  that  it  might  be 
fairly  inferred  from  the  evidence  that  he  was  thus  killed. 

The  judgment  below  is  aflBirmed,  with  costs. 


Martin  et  al.  v.  Smith. 

Supreme  Court. — Bri^, — Practice. — ^Where,  on  appeal  to  the  Sapreme 
Goarty  the  brief  of  the  appellant  neither  states  nor  discusses  any  question 
arising  on  the  record,  the  judgment  will  be  affirmed. 

From  the  Warren  Circuit  Court. 

J".  W.  Sutton  and  W.  P.  Rhodes,  for  appellants. 
J.  McCabe  and  L.  T.  Miller,  for  appellee. 

BiDDLB,  J. — On  the  19th  day  of  April,  1875,  two  years 
and  a  half  ago,  the  appellants  placed  on  file  in  this  case, 
what  they  called  a  brief,  in  which  they  neither  state  nor 
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discuBS  a  single  point  made  in  the  record,  since  which 
time  no  brief  has  been  filed  on  their  behalt. 

^We  have  often  decided  that  such  points  as  are  not  pre- 
sented by  the  briefs  will  not  be  examined  by  this  court, 
but  held  as  waived  by  the  parties. 

In  accordance  with  this  rule,  the  judgment  is  affirmed, 
at  the  costs  of  the  appellants,  with  ten  per  cent,  damages. 


Gallagher  v.  Himelberger  et  al. 

Gqhtr^ct. — LaruUord  and  Tenant. — Occupancy  by  TVespasaer. — Bjjedment, — 
Daring  the  occnpancy  of  certain  real  estate  by  a  trespasser,  he  was  noti- 
fied by  the  owner,  that  the  rent  therefor  was  a  certain  sum  per  annum, 
which  would  be  demanded  as  a  condition  for  its  further  occupancy,  but 
the  former,  refusing  to  agree  to  pay  such  rent,  as  being  too  much,  but 
promising  to  "make  it  right,''  continued  his  occupancy,  though  the 
owner,  from  month  to  month,  made  out  and  presented  bills  at  a  pro  rata 
amount  of  the  whole  rent  demanded,  payment  of  which  was  refused. 

Heldj  in  an  action  for  rent,  that  no  express  contract  for  the  payment  of  such 
sum  arose  out  of  such  notice,  demand  and  occupancy. 

Hddy  also,  that,  during  the  whole  of  such  occupancy,  the  defendant  was  a 
mere  trespasser,  liable  to  be  ejected  as  such  at  any  time. 

From  the  Cass  Circuit  Court. 

D.  P.  Baldwin,  for  appellant. 
McConnell  ^  Nelson,  for  appellees. 

HowK,  J. — The  appellant,  as  plaintiff,  sued  the  appeU 
lees,  as  defendants,  hefore  a  justice  of  the  peace  of  Cass 
County.  The  cause  of  action  was  merely  an  open  ac- 
count, whereby  the  appellant  charged  that  the  appellees 
were  indebted  to  him  in  the  sum  of  two  hundred  dollars, 
for  rent  of  eight  lots  in  Gallagher's  addition  to  the  city  of 
Logansport.  Before  the  justice,  on  the  30th  day  of  June, 
1873,  the  appellees  appeared  in  this  action,  and  offered 
to  confess  judgment  herein,  and  filed  their  consent  in 
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writiug  that  judgment  should  be  entered  against  them 
in  this  cause,  for  the  sum  of  twenty-five  dollars,  and  the 
costs  of  suit.  This  offer  was  not  accepted,  but  a  trial 
was  had  before  the  justice,  which  resulted  in  a  judg- 
ment in  favor  of  the  appellant  for  eighteen  dollars  and 
fifty-four  cents,  from  which  judgment  there  was  an  appeal 
to  the  court  below. 

The  cause  was  first  tried  by  the  court,  and  a  finding 
announced  for  the  appellant  in  the  sum  of  two  hundred 
dollars ;  but,  on  the  appellees'  motion,  this  finding  was 
set  aside  and  a  new  trial  granted.  Afterward,  the  cause 
was  tried  by  a  jury  in  the  court  below,  and  a  general 
verdict  was  returned  for  the  appellant,  assessing  his  dam- 
ages at  twenty-five  dollars.  And,  with  their  general  ver- 
dict, the  jury  also,  under  the  direction  of  the  court, 
returned  a  special  finding  as  to  particular  questions  of 
fact,  submitted  to  them  by  the  parties.  The  appellant's 
interrogatories,  and  the  special  finding  of  the  jury  thereon, 
were  as  follows : 

"1.    Did  Gallagher,  in  Nov.  '72,  notify  the  defendants, 
that  his  price  for  the  lots  in  question,  in  this  suit,  was  at 
the  rate  of  five  hundred  dollars  per  year?  " 
•    Answer.     "  Yes." 

*^  2.  Did  the  defendants  enter  upon  the  lota  after  Gal- 
lagher had  notified  them,  in  Nov.  '72,  of  his  price?" 

Answer.    "  Yes." 

"  8.  When  they  entered,  had  Gallagher  consented  to 
lower  or  change  his  price  ?  " 

Answer.    "  No." 

"  4.  After  the  defendants  had  entered  upon  the  lots, 
did  not  Gallagher  notify  them  to  pay  his  price,  to  wit,  at 
the  rate  of  five  hundred  dollars  per  year,  or  quit  the 
premises  ?  " 

Answer.    "  Yes." 

"  5.  Did  Gallagher,  during  the  defendants'  occupancy, 
render  monthly  bills  at  the  rate  of  five  hundred  dollars 
per  year  ?  " 
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Answer.    "  Yes." 

"  6.  Did  you  find,  that  Gallagher  ever  consented  that 
the  defendants  occupy  his  lots  at  a  less  rate  of  rent  than 
five  hundred  dollars  per  year?  " 

Answer.    "  No." 

"  7.  How  long  did  the  defendants  occupy  Gallagher's 
lots  ?  " 

Answer.     "  Four  months  and  twenty-six  days," 

And  the  appellees'  interrogatories,  and  the  special  find- 
ing of  the  jury  thereon,  were  as  follows: 

^'  1.  Did  the  defendants  at  any  time  lease  the  lands, 
described  in  the  complaint,  from  the  plaintifi:'?  " 

Answer.    "  No." 

**  5.  Did  the  defendants  ever  promise  to  pay  the  plain- 
laflT  five  hundred  dollars  per  year  for  the  use  of  his  lands 
as  a  mill-yard  ?  " 

Answer.    "  No." 

On  written  causes,  the  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  the  appellant  excepted.  And  the  appellant  then 
moved  the  court  for  a  judgment  of  two  hundred  dollars 
on  the  special  finding  of  particular  questions  of  fact,  not- 
withstanding the  general  verdict  of  twenty-five  dollars, 
which  motion  was  overruled,  and  appellant  excepted. 
And  judgment  was  rendered  by  the  court  below  upon  the 
general  verdict,  and  for  costs  prior  tb  June  30th,  1878,  iu 
favor  of  the  appellant,  and  for  all  costs  accrued  after  June 
dOth,  1873,  in  favor  of  the  appellees,  from  which  judg- 
ment the  appellant  prosecutes  this  appeal. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

Ist.     In  overruling  his  motion  for  a  new  trial ; 

2d.  In  overruling  his  motion  for  a  judgment  of  two 
hundred  dollars,  on  the  special  findings  of  the  jury. 

As  preliminary  to  our  examination  and  decision  of  the 
questions  presented  by  these  alleged  errors,  we  will  give 
Vol.  LVn.— 5 
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a  summary  of  the  material  facts  of  this  case,  as  we  gather 
them  from  the  record :  The  appellees,  in  1872  and  1873, 
were  the  owners  of  a  steam  saw-mill,  in  the  city  of  Lo- 
gansport,  near  the  canal.  Immediately  west  of  their 
saw-mill,  and  adjoining  it,  the  appellant  owned  a  piece 
of  ground,  two  hundred  and  eighteen  and  one-half  feet  by 
one  hundred  and  seventy-six  and  one-half  feet,  which  was 
unenclosed  and  unimproved.  In  November,  1872,  the 
appellees,  having  found  that  logs  brought  to  their  mill 
were  left  on  appellant's  ground,  and  "  not  wishing  to  oc- 
cupy it  without  his  consent,"  applied  to  the  appellant  to 
rent  his  ground,  and  asked  what  the  rent  would  be  for 
one  year.  The  appellant  answered  five  hundred  dollars  ; 
and  the  appellee  Hurd,  with  whom  the  appellant  was 
conversing,  told  him  that  was  more  than  they  could  pay. 
The  appellees  continued  to  occupy  the  appellant's  ground, 
or  a  part  of  it,  with  the  logs  brought  to  their  mill,  until 
May  26th,  1873.  During  the  time,  in  January,  1873,  the 
appellant  again  notified  the  appellee  Hurd,  that  the  rent 
was  five  hundred  dollars ;  when  Hurd  told  him,  that  the 
rent  was  too  high,  but  the  appellees  would  try  to  make 
it  right  with  him.  And  again,  in  February,  1873,  the 
appeUee  Himelberger,  having  received  from  the  appel- 
lant  a  bill  of  forty-one  dollars  and  sixty-six  cents  for  one 
month's  rent,  saw  the  appellant  and  told  him,  that  the 
appellees  could  not  and  would  not  pay  that  price ;  when 
the  appellant  responded,  that  they  knew  his  terms,  and, 
if  it  was  too  much,  for  them  to  move  oflF.  During  the 
time,  the  appellant  made  out  monthly  bills  for  the  rent^ 
at  the  rate  of  five  hundred  dollars  per  year,  and  sent 
them  to  the  appellee  Himelberger;  but  it  does  not  ap- 
pear that  the  latter,  or  any  of  the  appellees,  paid  any 
attention  to  any  of  these  bills,  except  the  first  one,  above 
mentioned. 

It  will  be  seen  from  the  foregoing  summary,  that  the 
appellant  at  all  times  asked  and  demanded  rent  for  his 
ground,  at  the  rate  of  five  hundred  dollars   per  year; 
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that  the  appellees  at  all  times  objected  to  the  rent  de- 
manded by  appellant,  and  told  him  that  they  coald  not, 
and  would  not,  pay  such  rent;  and  that  the  appellees  con- 
tinued to  occupy  the  appellant's  ground,  or  a  part  of  it, 
for  the  time  before-mentioned,  without  any  express  agree- 
ment as  to  the  rent  of  the  ground ;  the  appellees  having 
full  knowledge  of  the  rate  of  rent  demanded,  and  the 
appellant  having  full  knowledge  that  the  appellees  could 
not,  and  would  not,  if  they  could  avoid  it,  pay  the  rent 
demanded. 

Appellant's  learned  counsel  insists  in  argument,  if  we 
understand  aright  his  argument,  that  this  is  a  suit  against 
the  appellees  upon  their  "  express  contract "  to  pay  the 
appellant  rent  for  his  ground,  at  the  rate  of  five  hundred 
dollars  per  year;  and  the  appellant  announced  to  the 
court  below,  "that  he  would  stand  or  fall  by  his  ex- 
press contract,  as  made  by  his  evidence."  We  have  been 
unable  to  find,  in  the  record  of  this  cause,  any  "  express 
contract"  by  the  appellees  to  pay  the  rate  of  rent  de- 
manded by  the  appellant.  Can  it  be  correctly  said,  that 
the  appellees  expressly  contracted  to  do  that,  which  they 
expressly  said  and  reiterated,  that  they  could  not  and 
would  not  do  ?  We  think  not.  The  minds  of  the  con- 
tracting parties  must  meet  and  agree,  before  it  can  be 
correctly  said  that  there  is  an  express  contract  between 
them ;  and  certainly,  where  one  party  proposes  and  the 
other  objects,  and  this  is  continued,  there  can  be  no  express 
contract  between  such  parties.  In  our  view  of  this  case, 
there  was  never  any  contract  between  the  appellant  and 
the  appellees,  in  regard  to  the  rent  of  appellant's  ground. 
According  to  the  evidence  of  the  appellee  Hurd,  and  it 
is  uncontradicted  on  this  point,  the  appellees  were  tres- 
passers on  appellant's  ground,  before  he  made  any  effort 
to  rent  the  ground ;  and  they  continued  to  be  mere  tres- 
passers thereon,  during  the  entire  time  they  opcupied  the 
ground,  with  the  knowledge  of  the  appellant.  When 
the  appellees  refused  to  agree  to  pay  the  appellant  the 
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rent  he  demanded,  he  had  the  right  to  eject  them  from 
his  groand,  as  mere  trespassers ;  but  he  suffered  them  to 
remain  on  his  ground,  without  any  agreement  on  their 
part  to  pay  the  rent  demanded,  and  with  the  knowledge 
on  his  part  that  they  could  not,  and  would  not,  pay  such 
rent.  There  was  no  contract  or  agreement  on  the  part 
of  the  appellees,  but  they  continued,  as  they  began,  mere 
trespassers  on  the  appellant's  ground.  This,  we  think, 
is  the  gist  of  the  special  fin<^ing  of  the  jury,  on  the  par- 
ticular questions  of  fact,  submitted  to  them ;  and,  there- 
fore, we  hold  that  no  error  was  committed  by  the  court 
below,  in  overruling  the  appellant's  motion  for  a  judg- 
ment of  two  hundred  dollars,  on  the  special  finding  of 
the  jury,  notwithstanding  their  general  verdict  of  twenty- 
five  dollars. 

The  appellant  has  also  assigned,  as  an  alleged  error  of  the 
court  below,  the  overruling  of  his  motion  for  a  new  trial. 
Many  causes  were  assigned  by  the  appellant  for  such  new 
trial,  in  his  motion  therefor.  In  our  opinion,  it  is  unnec- 
essary, and  would  be  unprofitable,  to  set  out  these  causes 
at  length,  or  to  comment  on  them  in  detail.  It  will  suf- 
fice for  us  to  say,  generally,  that  if  we  could  believe  the 
appellant's  theory  of  his  case  to  be  the  true  one,  we  would 
then  hold,  that  several  of  the  causes  for  a  new  trial  were 
well  assigned ;  but,  believing  as  we  do,  that  the  appellant's 
view  of  his  case  was  a  mistaken  one,  and  that  there  was 
no  such  express  contract  as  the  appellant  has  sued  on,  we 
are  constrained  to  hold,  as  we  do,  that  the  court  below 
did  not  err,  in  overruling  appellant's  motion  for  a  new 
trial.  From  a  thorough  and  careful  examination  of  the 
record  .of  this  cause,  it  appears  to  us,  "  that  the  merits 
of  the  cause  have  been  fairlv  tried  and  determined  in  the 
court  below;"  and  in  such  a  case  our  practice  act  for- 
bids, that  "  any  judgment  be  stayed  or  reversed,  in  whole 
or  in  part."     2  R.  8.  1876,  p.  246,  sec.  580. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 
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DoBSON  V.  The  Statb. 

Liquor  Law. — SaU, — A  person,  having  no  licenfle,  who  sells  intoxicating 
liquor  in  quantities  of  a  quart  or  more  at  a  time,  separating  that  sold 
from  the  bulk  out  of  which  it  is  drawn,  is  not  liable  to  a  prosecution 
therefor,  though  the  same  be  not  then  paid  for  by  the  purchaser,  but 
charged  as  a  sale  on  account,  and  though  the  purchaser  take  away  less 
than  a  quart,  leaving  the  remainder,  so  separated,  subject  to  his  order. 

Sake. — Motive, — Evasion  cf  Law. — ^The  vendor,  in  such  case,  is  not  punish- 
able, whatever  may  have  been  his  motive  or  purpose  in  making  the  sale. 

From  the  Madison  Circuit  Court. 

C.  D.  Thompson^  for  appellant. 

C  A.  Buskirkj  Attorney  General,  for  the  State. 

WoRDEN,  J. — The  appellant  was  indicted  for  selling,  to 
one  William  A.  Runyon,  whiskey  by  a  less  quantity  than 
a  quart  at  a  time,  to  wit,  one  pint,  at  and  for  the  sum  of 
twenty-five  cents,  without  a  license. 

Trial  by  a  jury ;  conviction  and  judgment.  New  trial 
refused. 

It  appeared  by  the  evidence,  that  Dobson  was  a  clerk  in 
the  drug-store  of  Vinson  &  Hughes,  and,  as  such  clerk,  sold 
to  Runyon  at  several  times  whiskey,  but  never  less  than 
a  quart  at  a  time.  Runyon  testified  that  he  never  bought 
less  than  a  quart  at  a  time,  but  that  sometimes  he  did 
not  take  it  all  away  at  once ;  that  he  sometimes  took  a 
part  of  it  away  at  the  time  of  purchase,  and  afterward 
took  away  the  residue. 

Dobson  also  testified  that  he  never  sold  whiskey  to 
Runyon  by  a  less  quantity  than  a  quart  at  a  time ;  that 
when  Runyon  wanted  a  quart  of  whiskey,  but  did  not 
wish  to  take  it  all  away  at  once,  he  would  draw  him  a 
quart,  in  a  bottle,  give  him  as  much  as  he  wanted  to  take 
away  at  the  time,  and  set  the  residue  away  for  him,  in 
the  bottle,  subject  to  his  order.  Runyon  never  paid  Dob- 
son for  any  whiskey,  but  when  the  latter  sold  any  to  the 
former,  it  was  charged  to  him  on  the  books  of  the  firm, 
and  settled   for  with  other  accounts.      The  quart  was 
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charged  to  Runyon,  whether  it  was  all  taken  away  at  the 
time  or  not. 

The  court  charged  the  jury,  amongst  other  things,  as 
follows :  "  The  evidence  in  this  cause  shows  that  the  sale, 
as  by  the  terms  of  the  contract,  was  for  a  quart  at  a  time ; 
but  frequently  the  party  purchasing  would  take  a  half 
pint  at  a  time,  leaving  the  residue  of  the  amount  pur- 
chased to  be  delivered  when  he  might  come  again.  If, 
from  the  evidence,  you  are  satisfied  that  it  was  an  effort 
to  evade  the  law,  it  was  no  defence,"  etc. 

Besides  the  impropriety  of  the  court  charging  the  jury 
as  to  what  was  shown  by  the  evidence,  the  charge,  as  we 
think,  contains  an  erroneous  statement  of  the  law.  We 
understand  the  charge  to  mean,  that,  though  a  quart  was 
sold  at  a  time,  yet  if  only  a  part  of  it  was  delivered  at 
the  time  of  sale,  and  the  residue  afterward,  and  if  this 
was  an  effort  to  evade  the  law,  the  defendant  would  still 
be  amenable  to  the  law,  and  liable  as  for  selling  by  a 
less  quantity  than  a  quart  at  a  time. 

If,  when  Runyon  bought  his  whiskey,  it  was  drawn 
from  the  cask  into  a  bottle,  and  thus  separated  from  the 
bulk,  and  set  away  for  him,  and  charged  to  him  on  the 
books  of  the  company,  the  title  to  the  whole  quart  passed 
to  him,  though  he  may  have  taken  away  only  a  part  of  it 
at  the  time  of  sale.  There  was  nothing  further  for  the 
vendor  to  do  to  identify  precisely  the  thing  sold.  Mur- 
phy  V.  T?ie  StatCy  1  Ind.  366.  The  residue  of  the  quart 
not  taken  away  by  Runyon  was,  doubtless,  at  his  risk, 
and  the  vendor  with  whom  it  was  left  could  only  be  re- 
sponsible for  it  as  a  bailee.  The  vendor  could  recover 
for  the  whole  quart,  whether  Runyon  ever  came  after  the 
residue  or  not.  Actual  delivery  of  the  thing  sold  is  not 
necessary  to  the  passing  of  the  title  to  the  purchaser. 
Sutton  V.  SearSy  10  Ind.  228 ;  Skerry  v.  Picken^  10  Ind.  875 ; 
Cloud  V.  Moorman^  18  Ind.  40. 

If  the  appellant  sold  a  quart  at  a  time,  and  no  less, 
80  as  to  pass  the  title  to  the  purchaser,  although  it  may 
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not  have  been  all  delivered  at  the  time,  he  can  not,  in  our 
opinion,  be  guilty  of  selling  by  a  less  quantity  than  a 
quart  at  a  time,  whatever  may  have  been  his  motive  or 
purpose  in  making  the  sale. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Wilson  v.  The  Statb. 

GcmTEBCFr. — Witnen, — B^uml  to  Obey  iVoeess. — An  attachment  for  contempt 
of  court  may  be  issued  against  a  witne&s,  based  solely  upon  the  sheriff's 
return  on  a  subpoena  for  such  witness,  showing  the  latter  to  haye  wil- 
fully refused  to  permit  such  subpoena  to  be  served  upon  him,  and  his 
refusal,  with  knowledge  of  its  nature,  to  obey  the  same. 

Same. — I^raeHcc. — Answer, — Evidenee. — Where,  in  such  case,  a  witness  so 
attached  for  contempt  of  court  answers  by  his  affidavit,  denying  the 
truth  of  the  matter  alleged  against  him,  and  setting  up  a  state  of  facts 
consiBtent  with  his  innocence,  and  that  he  intended  no  contempt  or  inter- 
ference with  the  process  of  the  court,  he  should  be  discharged ;  and  it  is 
error  in  the  court  to  proceed  to  hear  evidence  aa  to  the  truth  of  the 
charge  and  the  falsity  of  the  answer. 

From  the  Hancock  Circuit  Court. 

C  G.  Offutt^  and  W.  H.  Martin^  for  appellant. 
C.  A.  Buskirky  Attorney  General,  for  the  State. 

NiBLACK,  J. — On  the  29th  day  of  March,  1877,  which 
was  during  a  regular  term  of  the  court  below,  a  sum- 
mons was  issued  for  the  appellant,  requiring  him  to  ap- 
pear, and  testify  as  a  witness,  before  the  grand  jury  of 
Hancock  County,  which  was  then  in  session,  and  was 
delivered  to  an  acting  deputy-sherift  of  said  county,  who, 
in  the  name  of  the  proper  sheriff,  returned  the  summons 
endorsed,  "  Served  by  telling  defendant  that  I  had  a  sub- 
poena for  him  for  to-day,  and  defendant  run,  and  kept  out  of 
my  reach,  so  that  I  could  not  read  to  him." 
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Upon  the  return  of  the  summons,  an  attachment  was 
issued  against  the  appellant  for  an  alleged  contempt  of 
court,  in  disobeying  its  process,  and  he  was  arrested  and 
brought  into  court  on  the  attachment. 

When  the  attachment  was  returned,  the  appellant 
moved  the  court  to  quash  the  writ,  and  to  discharge  him 
from  custody,  because  no  affidavit  had  been  filed  against 
him,  alleging  any  contempt  of  court  on  which  to  base  an 
attachment. 

That  motion  was  overruled,  to  which  the  appellant  ex- 
cepted. The  appellant  then,  for  the  purpose  of  purging 
himself  of  the  contempt  with  which  he  was  charged, 
filed  a  statement  in  writing,  under  oath,  giving  a  differ- 
ent version  of  what  occurred  when  the  officer  attempted 
to  serve  the  summons  on  him,  and,  in  substance  and  in 
legal  effect,  denying  the  charge  against  him,  contained  in 
the  sherift*'s  return  to  the  summons,  and  particularly  any 
intention  of  disobeying  the  process  of  the  court. 

After  the  appellant  had  thus  answered  ;n  writing,  the 
court,  over  his  objection,  compelled  him  to  answer  orally 
numerous  questions  propounded  by  the  court,  concerning 
such  alleged  contempt,  to  which  the  appellant  also  ex- 
cepted, and,  aft^r  so  examining  him  orally,  the  court  ad- 
judged him  guilty  of  the  contempt  charged  against  him, 
and  assessed  a  fine  against  him  of  twenty  dollars,  for 
which  a  judgment  was  rendered,  with  costs  of  suit. 

The  action  of  the  court  below,  in  overruling  the  motion 
to  quash  the  attachment  and  to  discharge  the  appellant, 
is  assigned  for  error  here. 

This  being  a  proceeding  to  punish  the  appellant  for  a 
constructive  contempt,  and  being  in  the  nature  of  a 
criminal  proceeding,  the  case  of  Whittem  v.  The  State^  36 
Ind.  196,  is  relied  on  as  authority  that  an  affidavit  ought 
to  have  been  filed  against  the  appellant  before  the  attach- 
ment was  issued. 

It  was  said  in  that  case,  that  "  The  proceeding  against  a 
party  for  a  constructive  contempt  must  be  commenced  by 
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either  a  rale  to  show  cause,  or  by  an  attachment,  and  such 
rale  should  not  be  made  or  attachment  issued,  unless 
upon  affidavit  specifically  making  the  charge." 

We  think  the  rule  thus  laid  down  is  the  correct  one,  as 
applied  to  the  class  of  constructive  contempts  to  which 
that  case  belonged ;  but  this  court,  in  commenting  on  that 
case,  in  a  subsequent  opinion,  said,  that  the  ^^  ruling  in 
that  case  in  no  manner  changes  the  rules  of  law  and 
practice  as  to  attaching  witnesses  for  a  failure  to  obey  the 
process  of  the  court."     Cutler  v.  TTie  State,  42  Ind.  246. 

The  return  of  the  sheriff*  in  this  case  supplied  the  place 
of  an  affidavit,  and,  we  think,  laid  a  sufficient  foundation 
for  either  a  rule  or  an  attachment. 

The  action  of  the  court  in  requiring  the  appellant  to 
answer  questions  orally,  after  he  had  answered  in  writing, 
under  oath,  is  also  assigned  for  error  in  this  court. 

The  practice  in  this  State  has  not  been  strictly  uniform 
in  the  method  of  proceeding  against  the  party  charged 
upon  the  return  of  an  attachment,  for  a  contempt  of 
court. 

Our  courts,  in  some  instances,  have  followed  the  old 
chancery  practice,  by  hearing  evidence  in  support,  as  well 
as  in  denial,  of  the  defendant's  answer,  and  then  deciding 
the  case  on  the  defendant's  answer,  in  connection  with 
such  other  evidence.  In  other  cases,  it  has  been  held, 
that  the  court  must  decide  the  case  on  the  defendant's 
answer  to  the  attachment,  when  he  has  fully  answered  all 
the  charges  against  him.      The  State  v.  £Jarl,  41  Ind.  464» 

In  the  case  of  Burke  v.  The  State,  47  Ind.  528,  the  rule 
governing  proceedings  in  such  cases  was  fully  considered. 
It  was,  in  substance,  decided  in  that  case,  that  where 
a  person  charged  with  a  constructive  contempt,  in  procur- 
ing a  witness  to  absent  himself,  appears,  and,  in  answer  to 
a  rule,  makes  a  statement  uuder  oath,  that  the  matters  in 
the  affidavit  against  him  are  not  true,  and  sets  up  a  state 
of  facts  consistent  with  his  innocence,  and  that  there  was 
no  intention  on  his  part  to  interfere  with  the  process  of 
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the  court,  he  should  be  discharged ;  and  it  is  error  for  the 
court  to  proceed  to  hear  evidence  of  the  truth  of  the 
original  affidavit  and  the  falsity  of  the  answer. 

The  rule  thus  laid  down  is  well  sustained  by  authority, 
and  is,  in  our  opinion,  applicable  to  the  case  at  bar. 

Upon  the  authority  of  that  case,  the  judgment  below 
will  have  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  for 
further  proceedings,  in  accordance  with  this  opinion. 
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The  City  of  Huntington  v.  Cheesbro. 

CSniES  AJSTD  Tows. — Ordmtmee, — Pedler, — ^Under  the  proyisions  of  epecifica- 
tion  23  of  section  53  of  the  act  of  March  14th,  1867,  (1  B.  S.  1876,  p. 
267,)  for  the  incorporation  of  cities,  a  city  of  this  State,  organised  under 
such  act,  has  the  power  to  adopt  an  ordinance  restraining  any  person 
from  peddling  within  her  limits  without  having  a  license  so  to  do,  and 
prescribing  a  punishment  for  its  violation. 

Bame. — ConstUutional  Law. — Such  ordinance  violates  no  provision  of  either 
the  state  or  federal  Constitution. 

Same. — Action  for  Violaiing. — FUading. — A  complaint  for  a  violation  of  a 
citj  ordinance  need  not  set  out  a  copy  thereof,  it  being  sufficient  to  refer 
therein  to  the  number  of  the  section  of  the  ordinance  alleged  to  have  been 
violated. 

From  the  Huntington  Circuit  Court. 

-B.  F.  Ibaehy  for  appellant. 

WoRDBN,  J. — This  was  an  action  by  the  City  of  Hun- 
tington, against  the  appellee,  brought  before  the  mayor 
of  Huntington,  and  appealed  to  the  circuit  court.  In  the 
latter  court,  the  defendant  moved  to  dismiss  the  cause  on 
the  ground,  that  the  affidavit  or  complaint  did  not  state 
facts  sufficient,  and  that  the  ordinance  on  which  it  was 
founded  was  unconstitutional  and  void.    This  motion  was 
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sustained,  and  the  action  diBmiBsed,  and  the  appellant 
excepted. 

The  complaint  was  as  follows,  after  entitling  the  cause : 
**  The  City  of  Huntington  complains  of  the  said  defend- 
ant Wilson  Cheesbro,  late  of  said  city,  and  says,  that  the 
sidd  defendant,  on  the  9th  day  of  October,  1875,  at  the 
city  and  county  aforesaid,  did  then  and  there  violate  sec- 
tion 4  of  chapter  6  of  an  ordinance  of  said  city,  passed  by 
the  common  council  thereof  on  the  17th  day  of  December, 
1878,  by  unlawfully  following  the  occupation  of  a  pedler, 
with  a  wagon,  in  the  city  limits,  without  a  license  so  to 
do,  as  provided  in  section  2  of  said  chapter  6 ;  wherefore 
the  plaintiff-  demands  judgment  [for]  one  hundred  dol- 
lars as  provided  in  section  4  of  said  chapter. 

This  complaint  was  duly  signed  by  the  city  attorney, 
and  properly  verified. 

We  are  unable  to  see  any  objection  to  the  complaint. 
We  may  observe  that  we  have  no  brief  for  the  appellee, 
the  counsel  appearing  for  him  on  the  submiasion  of  the 
cause  having  withdrawn  their  appearance. 

We  may  consider  the  grounds  stated  in  the  motion  to 
dismiss,  which  were,  as  we  have  seen,  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  ordinance  on  which  it  was  founded 
was  unconstitutional. 

The  latter  ground  is  probably  embraced  in  the  former; 
for,  if  the  ordinance  is  unconstitutional,  a  complaint  for  its 
violation  could  hardly  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  complaint  was  not  defective,  be- 
cause a  copy  of  the  ordinance  charged  to  have  been  violated 
was  not  set  out.  The  statute  provides,  that  '^  it  shall  not 
be  necessary  to  file  with  the  affidavit  or  complaint,  a  copy 
of  the  ordinance,  or  section  thereof,  charged  to  have  been 
violated,  but  it  shall  be  sufficient  to  recite  in  the  affidavit 
or  complaint  the  number  of  the  section  charged  to  have 
been  violated,  with  the  date  of  its  adoption."  1  B.  S. 
1876,  p.  27S,  sec.  19. 
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The  complaint  alleges  the  manner  in  which  the  ordi- 
nance was  violated,  viz. :  "  by  unlawfully  following  the 
occupation  of  a  pedler,  with  a  wagon,  in  the  city  limits^ 
without  a  license  so  to  do,  as  provided  in  section  2,"  etc. 
In  this  the  complaint  differs  from  that  in  the  case  of  The 
City  of  Huntington  v.  Peasey  56  Ind.  305. 

The  city  had  power  to  pass  an  ordinance  requiring  a 
license  for  peddling  in  the  city.  The  common  council 
had  power  "  to  restrain  hawking  and  peddling."  Specifi- 
cation 23,  sec.  53,  of  the  act  for  the  incorporation  of  cities, 
1  R.  S.  1876,  p.  267.  The  power  to  restrain  carries  with 
it  the  power  to  license.  Smith  v.  The  City  of  MadisoUj  7 
Ind.  86. 

We  are  not  aware  that  such  an  ordinance  violates  any 
provision  of  the  state  or  federal  constitution. 

We  are  of  opinion  that  the  complaint  was  good,  and 
that  the  court  erred  in  dismissing  the  action. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 


Brinkman  v.  The  State. 

LiQTTOB  Law. — Sale  to  Minor. — Indictment. — An  indictment  for  selling  in- 
toxicating liquor  to  a  minor,  alleging  him  to  have  been,  at  the  time  and 
place  of  such  sale,  "then  and  there  a  person  under  the  age  of  twenty-one 
years,"  is  sufficient. 

Same. — Emdenee, — Former  Conviction. — Evidence  of  a  former  conviction  is 
admissible  under  the  general  issue. 

Same. — Once  in  Jeopardy. — Same  Evidence  in  Tvfo  ProeeeutioM. — Two  indict- 
ments having  been  returned  against  a  defendant,  each  charging  an  un- 
lawful sale  of  intoxicating  liquor,  on  the  same  day,  to  the  same  person,  the 
State,  on  the  trial  of  the  first,  on  which  the  defendant  was  convicted,  in- 
troduced evidence  of  two  unlawful  sales  to  such  person,  made  by  the  de- 
fendant on  the  same  day,  without  any  election  having  been  made  by  the 
prosecuting  attorney  as  to  which  of  such  sales  he  would  insist  upon  for 
a  conviction.    On  the  trial  of  the  second  indictment,  evidence  was  intro- 
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daoed  bv  the  defendant  of  such  former  conviction,  and  that  the  eridenoe 
in  each  prosecution  related  to  the  same  sales. 
Hdd,  that  the  defendant  had  once  been  put  in  jeopardy,  and  that  a  convic- 
tion on  the  second  indictment,  on  the  same  evidence,  was  erroneous. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey,  for  appellant. 

C.  A.  Buskirky  Attorney  General,  for  the  State. 

Perkins,  C.  J. — Indictment  for  selling  intoxicating 
liquor  in  a  less  quantity  than  a  quart,  etc.,  by  Barney 
Brinkman,  to  one,  James  DeArmond, "  he,  the  said  James 
DeArmond,  being  then  and  there  a  person  under  the  age 
of  twenty-one  years." 

A  motion  to  quash,  on  the  ground  that  the  minority 
of  DeArmond  was  not  alleged  with  sufficient  particu- 
larity, was  overruled.  It  is  claimed  that  his  age  should 
have  been  stated. 

We  think  the  indictment  unobjectionable.  The  defend- 
ant was  tried  by  the  court  and  convicted.  On  the  trial, 
the  defendant  proved,  that,  on  the  day  previous  to  that 
of  the  present  trial,  he  had  been  convicted,  on  a  similar 
indictment,  charging  a  selling,  in  a  less  quantity  than  a 
quart,  to  the  same  person,  et<;.,  on  the  same  day  named  in 
the  indictment  in  the  present  case.  He  introduced  on 
the  trial  a  record  of  that  conviction,  and  also  the  evidence 
on  which  it  was  based.  Former  conviction  or  acquittal 
was  admissible  under  the  general  issue. 

The  testimony  touching  the  sales  of  liquor,  given  on 
the  former  trial,  was  as  follows: 

James  DeArmond  testified :  I  was  in  the  defendant's 
saloon  on  the  2Sd  day  of  June  last;  (the  day  the  selling 
was  charged  to  have  taken  place  in  both  indictments.)  I 
bought  of  the  defendant  on  that  day,  at  his  saloon,  a 
drink,  of  what  is  called  "  kimmel."  I  bought  three  glasses. 
Isaac  Lewis  and  James  Burke  were  with  me.  About  two 
bours  aft«r  this  drink,  I  drank  again  of  the  same  ^^kim- 
inel."    I  took  the  second  drink  a  few  minutes  after  dinner. 
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Isaac  Lewis  testified :  I  was  in  the  saloon  with  De- 
Armondy  on  the  23d  of  June,  the  day  named  in  the  in- 
dictment, and  drank  with  him.    It  was  in  the  afternoon* 

There  was  testimony  also,  on  the  trial  upon  the  first  in- 
dictment, tending  to  show  that  DeArmond  was  a  minor, 
that  ^^kimmel"  is  an  intoxicating  liquor,  and  that  the 
saloon  of  defendant  was  in  Decatur  county.  There  was 
a  verdict  of  guilty  on  the  trial  upon  the  first  indictment,  a 
fine  assessed,  and  final  judgment  rendered  against  the 
defendant. 

There  is  nothing  in  the  record  enabling  any  one  to 
determine,  whether  the  conviction  was  for  the  liquor 
furnished  in  the  forenoon  or  afternoon. 

On  the  trial  upon  the  second  indictment,  evidence  was 
given  of  the  procuring  from  the  defendant,  and  of  the 
drinking,  of  the  same  kind  of  liquor,  by  the  said  DeArmond, 
in  the  forenoon  and  in  the  afternoon  of  saia  23d  day  of 
June,  and  there  was  a  general  finding  of  guilty,  and  a 
fine  imposed,  the  record  containing  nothing  by  which  it 
can  be  determined  by  any  one,  whether  the  second  fine 
was  for  the  liquor  furnished  and  drank  in  the  forenoon 
or  in  the  afternoon.  The  first  trial  was  by  a  jury,  the 
second  by  the  court. 

On  the  trial  upon  the  second  indictment,  the  defendant, 
as  we  have  said,  gave  in  evidence  the  record  of  the  first 
trial,  and  the  evidence  given  upon  it,  as  establishing  a 
former  conviction,  but  the  court,  nevertheless,  found  the 
defendant  guilty.  A  motion  for  a  new  trial  was  made 
and  denied,  and  exception  taken. 

As  neither  indictment  designated  the  part  of  the  day — 
the  23d  of  June— in  which  the  sale  charged  in  it  took 
place,  and  as  two  were  charged  to  have  taken  place  on 
that  day,  one  in  each  indictment,  the  prosecutor  should 
have  stated  as  to  which  sale  he  would  direct  the  evidence 
on  each  of  the  several  trials,  so  that  the  records  severally 
might  show  an  acquittal  or  conviction  on  each  alleged 
sale.     By  that  course,  the  defendant  would  have  been 
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protected  from  conviction  twice  for  the  same  selling.  But 
by  the  mode,  adopted  by  the  prosecution,  of  giving  evi- 
dence as  to  both  sales  on  each  indictment,  both  convic- 
tions may  have  been  secured  for  the  same  selling.  Sup- 
pose, for  example,  the  jury,  on  the  trial  upon  the  first 
indictment,  having  the  evidence  as  to  both  alleged  sales 
before  them,  found  that  one  of  said  alleged  sales  was  not 
satisfactorily  established,  but  that  the  other  was ;  they 
would  have  been  justified  in  returning  a  verdict  of  guilty. 
Suppose,  on  the  trial  by  the  court  upon  the  second  indict- 
ment, as  was  the  case  here,  the  evidence  as  to  both  alleged 
sales  was  given,  and  the  court  was  satisfied  that  the  same 
alleged  sale,  regarded  as  not  proved  by  the  jury,  was  not 
proved  before  it,  ]j>ut  that  the  other  was,  and  convicted 
the  defendant;  the  conviction  would  be  justified  by  the 
evidence  for  the  State,  and  the  defendant  be  twice  con- 
victed for  the  same  offence;  and  this  result  would  be 
brought  about  by  the  action  of  the  State. 

Under  the  state  of  facts  presented,  which  may  have  oc- 
curred ii^  this  case,  it  would  be  impossible  for  a  defend* 
ant  to  prove  an  actual  former  acquittal  or  conviction; 
but  he  could  show  that  he  might  have  been  acquitted  or 
convicted  on  the  former  trial,  that  evidence  touching  his 
case  had  been  given  on  a  former  trial,  and  that  it  had  been 
submitted  to  a  court  or  jury,  which  had  passed  upon  it» 

In  such  case,  we  think  the  party  is  entitled  to  an  ac* 
quittal,  on  the  ground  of  former  conviction  or  acquittal^ 
where  he  shows  that  his  case  has  been  previously  sub- 
mitted to  a  court  or  jury  that  might  have  convicted  or 
acquitted  him.  He  shows  in  such  case  a  previous  jeop- 
ardy. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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Orihinal  Law. — Murder, — Sdf-D^ence, — RdrexU  whea  Awiiled, —  JJm  cf 
Deadly  Weapon. — Irutnution  to  Jury, — On  the  trial  of  a  defendant  in- 
dicted for  murder,  where  the  evidence  showed,  that  he,  being  diRabled 
in  one  arm,  had  procured  a  pistol  to  defend  himself  against  a  threatened 
assault  by  an  able-bodied  man,  and  that,  while  standing  on  a  public  street, 
leaning  against  a  building,  surrounded  by  anwxcited  crowd,  he  had  been 
threatened  by  another  person,  and  then  struck  by  a  third,  the  deceased, 
whom  he  at  once  had  shot  and  killed,  the  court  instructed  the  jury,  that, 
^'before  a  man  can  take  life  in  self-defence,  he  must  have  been  closely 
pressed  by  his  assailant,  and  must  have  retreated  as  far  as  he  safely  or 
conveniently  could,  in  good  faith,  with  the  honest  intent  to  avoid  the 
violence  of  the  assault.'' 

Heldj  that  such  instruction  is  erroneous. 

Held,  also,  that,  where  a  person,  being  without  fault  and  in  a  place  where 
he  has  a  right  to  be,  is  violently  assaulted,  he  may,  without  retreating, 
repel  force  by  force,  and  if,  in  the  reasonable  exercise  of  his  right  of 
self-defence,  he  kills  his  assailant,  he  is  justifiable. 

Heidf  also,  in  such  case,  that,  from  the  evidence,  the  real  question  presented 
for  the  determination  of  the  jury  was,  did  the  defendant,  when  assaulted, 
believe,  and  have  reason  to  believe,  that  the  use  of  a  deadly  weapon  was 
necessary  to  his  own  safety?  ^ 

Held,  also,  that  no  question  as  to  the  duty  of  the  defendant  to  retreat  was 
presented  to  the  jury  by  the  evidence. 

From  the  Henry  Circuit  Court, 

J.  T.  Mellette^  M.  L.  Bundy  and  Brown  ^  Brown,  for 
appellant. 

C.  A.  Buskirkj  Attorney  General,  and  W.  F.  Walker , 
Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — At  the  February  terra,  A.  D.  1877,  of  the 
Henry  Circuit  Court,  the  appellant,  John  Runyan,  was 
indicted  and  tried  for  the  murder  of  one  Charles  Presanal. 
He  was  convicted  of  manslaughter,  and  sentenced  to  the 
state-prison  for  the  term  of  eight  years. 

From  the  evidence,  as  it  comes  to  us  in  the  record,  it 
appears  that  the  appellant,  who  resided  two  or  three 
miles  from  that  place,  went  to  Newcastle,  in  the  county 
of  Henry,  in  company  with  8ome  other  persons,  on  the 
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7th  day  of  November,  1876,  being  the  day  of  the  last  presi- 
dential election,  for  the  purpose  of  casting  his  vote. 
During  the  day,  one  John  Spell,  a  large  and  vigorous 
man,  bad  an  altercation  with  the  appellant,  during  which 
the  said  Spell  used  harsh,  ^opprobrious  and  threatening 
language.  Afterward,  during  the  afternoon,  the  said 
Spell,  on  one  or  two  other  occasions,  used  other  angry  and 
Tthreatening  language  to  the  appellant.  Sometime  m  the 
afternoon,  the  appellant,  whose  right  arm  was  so  crippled 
that  he  had  not  full  and  free  use  of  it,  went  to  an  ac- 
<quaintance  of  his,  who  lived  near  by,  and  borrowed  a 
pistol,  saying  that  Spell  was  threatening  him  and  follow- 
ing him  up,  and  that  he  wanted  to  be  able  to  defend  him- 
self in  case  he  was  attacked. 

After  dark  that  evening,  the  appellant,  with  gome  of 
his  Mends,  went  across  to  the  place  of  voting  to  get  some 
election  news,  if  they  could,  before  leaving  for  home.  The 
appellant  stopped  on  the  sidewalk,  near  the  voting  place, 
and  leaned  himself  against  the  wall  of  an  adjacent  build- 
ing. While  standing  in  that  position,  he  was  approached 
by  one  Benjamin  F.  Moore,  a  constable  of  the  township 
and  an  assistant  marshal  of  the  town,  who  commenced  a 
quarrel  with  him,  using  angry,  threatening  and  disparag- 
ing language  toward  him.  While  thus  engaged  with  the 
appellant,  Moore  discovered  one  Henry  Ray,  a  brother-in- 
law  of  the  appellant,  standing  near  by,  a  crowd  having 
gathered  around  in  the  meantime,  and  turned  on  said 
Ray  to  push  him  away,  and  out  of  the  crowd.  After 
Moore  thus  turned  away,  the  deceased  rushed  upon  the 
appellant  and  bit  him  two  or  three  blows ;  the  appellant 
thererapon  drew  a  pistol  from  his  coat  pocket  and  shot  the 
deceased,  inflicting  upon  him  a  mortal  wound,  of  which 
he  soon  afterward  and  on  the  same  evening  died. 

This  is  a  brief  outline  of  the  circumstances  connected 
with  the  killing  of  the  deceased,  as  we  have  tried  care- 
iblly  to  make  it  from  a  voluminous  mass  of  testimony. 
Vol.  LVII.— 6 
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A  motion  for  a  new  trial  was  entered  at  the  proper 
time  and  overroled. 

On  the  trial,  the  court,  of  its  own  motion,  gave  to  the 
jury  a  series  of  elaborate  and  careAilIj  prepared  instroc- 
tions  in  writing,  consisting  of  eighteen  in  number,  to  the 
giving  of  each  of  which  the  defendant  reserved  an  excep- 
tion. The  action  of  the  court  in  giving  these  instructions 
was  assigned  as  one  of  the  causes  for  a  new  trial. 

The  defendant  in  his  brief  urges  objections  to  two  only 
of  these  instructions,  known  as  numbers  seven  and  eight 
of  the  series,  and  only  to  so  much  of  them  as  relates  to 
the  supposed  duty  of  a  person  to  retreat  when  assailed, 
before  taking  the  life  of  his  assailant. 

In  instruction  number  seven,  the  court  commences  by 
saying : 

"The  law  gives  to  every. man  the  right  of  self-defence. 
This  means  that  a  man  may  defend  his  life,  and  may 
defend  his  person  from  great  bodily  harm.  He  may  repel 
force  by  force,  and  he  may  resort  to  such  force  as,  under 
the  circumstances  surrounding  him,  may  reasonably  seem 
necessary  to  repel  the  attack  upon  him,  and,  in  his  defence, 
he  may  even  go  to  the  extent  of  taking  the  life  of  his  assail- 
ant. The  law,  however,  is  tender  of  human  life,  and  will 
not  suffer  the  life  even  of  an  assailant  and  wrong-doer 
to  be  taken,  unless  the  assault  is  of  such  a  character  as  to 
make  it  appear  reasonably  necessary  to  the  assailed  to 
take  life  in  defence  of  his  own  life,  or  to  protect  his  per- 
son from  great  bodily  harm.  And  if  the  person  assailed 
can  protect  his  life  and  his  person  by  retreating,  it  is  his 
duty  to  retreat,  and  thus  avoid  the  necessity  of  taking 
human  life.  Do  not  understand  me,  gentlemen,  to  say, 
that  retreat  is  always  necessary,  before  the  party  assailed 
may  take  life  in  his  defence.  Retreat  might  be  perilous  or 
impossible,  and  might  tend  only  to  increase  the  danger. 

"  If  the  assault  is  of  such  a  character  that  it  reasonably 
appears  to  the  party  assaulted  that  retreat  can  not  be 


r 


MAY  TERM,  1877.  88 

Banyan  v.  The  State. 

made  so  as  to  protect  hiB  life,  or  his  person  from  great 
bodily  harm,  then  retreat  is  not  required." 

The  court,  further  on  in  the  same  instruction,  after 
discussing  the  right  of  a  person  to  defend  himself  in  the 
use  and  enjoyment  of  the  public  highways,  including  the 
streets  of  towns  and  cities,  and  other  contingencies  in 
which  the  law  permits  human  life  to  be  taken  in  self-de- 
fence, adds :  ^^  And  before  a  man  can  take  life  in  self-defence, 
he  must  have  been  closely  pressed  by  his  assailant,  and 
must  have  retreated  as  far  as  he  safely  or  conveniently 
could,  in  good  faith,  with  the  honest  intent  to  avoid  the 
violence  of  the  assault." 

We  do  not  copy  the  instruction  entire,  as  it  is  of  great 
length,  and  includes  other  legal  propositions,  to  which  the 
defendant  makes  no  objection. 

That  portion  of  the  instruction  last  above  quoted 
clearly  does  not  state  the  law  of  self-defence  correctly,  as 
it  is  now  recognized  by  the  general  drift  of  the  American 
authorities. 

1  Bishop  on  Criminal  Law,  5th  ed.,  sec.  865,  says :  ^*  This 
right  of  self-defence  is  commonly  stated  in  the  American 
cases  thus :  If  the  person  assaulted,  being  himself  with- 
out fault,  reasonably  apprehends  death  or  great  bodily 
harm  to  himself,  unless  he  kills  the  assailant^  the  killing 
is  justifiable."  iN'umerous  cases  are  cited  by  him  in 
support  of  that  position.  See,  also,  Greek  v.  The  StatCj  24 
Ind.  161 ;  Hicks  v.  The  State,  51  Ind.  407 ;  Wall  v.  The 
State,  51  Ind.  453. 

In  the  case  of  Greek  v.  The  State,  above  cited,  it  was 
held,  that  retreat  is  not  always  a  condition  which  must 
precede  the  right  of  self-defence. 

Wharton  on  Criminal  Law,  vol.  2,  sec.  1019,  says :  "A 
man  may  repel  force  by  force  in  the  defence  of  his  person, 
habitation,  or  property,  against  one  or  many  who  mani- 
festly intend  and  endeavor,  by  violence  or  surprise,  to 
commit  a  known  felony  on  either.  In  such  a  case  he  is 
not  obliged  to  retreat,  but  may  pursue  his  adversary  till  he 
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fiud  himself  out  of  danger ;  and  if,  in  a  conflict  between 
them,  he  happen  to  kill,  such  killing  is  justifiable. 
The  right  of  self-defence  in  cases  of  this  kind  is  founded 
on  the  law  of  nature ;  and  is  not,  nor  can  be,  superseded 
by  any  law  of  society.  *  *  *  The  right  extends  to 
the  pVotection  of  the  person  from  great  bodily  harm." 

A  very  brief  examination  of  the  American  authorities 
makes  it  evident  that  the  ancient  doctrine,  as  to  the  duty 
of  a  person  assailed  to  retreat  as  far  as  he  can,  before  he 
is  justified  in  repelling  force  by  force,  has  been  greatly 
modified  in  this  country,  and  has  with  us  a  much  nar- 
rower application  than  formerly.  Indeed,  the  tendency 
of  the  American  mind  seems  to  be  very  strongly  against 
the  enforcement  of  any  rule  which  requires  a  person  to 
flee  when  assailed,  to  avoid  chastisement  or  even  to  save 
human  life,  and  that  tendency  is  well  illustrated  by  the 
recent  decisions  of  our  courts,  bearing  on  the  general  sub- 
ject of  the  right  of  self-defence. 

The  weight  of  modern  authority,  in  our  judgment,  es- 
tablishes the  doctrine,  that,  when  a  person,  being  without 
fault  and  in  a  place  where  he  has  a  right  to  be,  is  vio-< 
lently.  assaulted,  he  may,  without  retreating,  repel  force 
by  force,  and  if,  in  the  reasonable  exercise  of  his  right  of 
self-defence,  his  assailant  is  killed,'He  is  justifiable'!;  "WTaat- 
ever  may  have  been,  or  now  is,  the  true  rule  in  such  a 
case,  we  think  the  instruction  from  which  we  have  quoted, 
whether  considered  in  its  separate  parts,  or  taken  alto- 
gether, laid  too  much  stress  on  the  duty  of  a  party  when 
assailed  to  retreat,  before  attempting  to  repel  force  by 
force,  and  thus  prescribed  too  rigid  a  rule  as  applicable  to 
the  case  at  bar. 

As  we  construe  the  evidence  before  us,  we  are  inclined 
to  the  opinion,  that  the  question  of  the  defendant's  duty 
to  retreat  when  he  was  assailed  was  not  fairly  involved 
in  this  case,  when  it  went  to  the  jury.  The  defendant 
was  already  standing  practically  against  a  wall,  and  sur- 
rounded by  a  crowd  of  persons,  some  of  whom,  at  least, 
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were  unfriendly  to  him.  While  standing  in  that  position, 
he  was  first  approached  by  one  person  in  an  angry  and 
threatening  manner,  and,  when  that  person's  back  was 
turned,  he  was  assaulted  by  another.  It  seems  to  us,  that 
the  real  question  in  the  case,  when  it  was  given  to  the 
jury,  was,  was  the  defendant,  under  all  the  circumstances,! 
justified  in  the  use  of  a  deadly  weapon,  in  repelling  the 
assault  of  the  deceased  ?  We  mean  by  this,  did  the  de- 
fendant have  reason  to  believe,  and  did  he  in  fact  believe, 
that  what  he  did  was  necessary  for  the  safety  of  his  own 
life  or  to  protect  him  from  great  bodily  harm  ?  On  that 
question,  the  law  is  simple  and  easy  of  solution,  as  has 
been  already  seen  from  the  authorities  cited  above. 

In  our  opinion,  the  court  erred  in  giving  the  instruc- 
ion  numbered  seven  to  the  jury,  and  that,  for  that  reason, 
the  judgment  will  have  to  be  reversed. 

We  regard  instruction  number  eight  as  obnoxious,  to 
some  extent,  to  the  same  objection  urged  against  number 
seven,  but  we  do  not  think  it  necessary  to  set  it  out, .  or 
further  notice  it  here,  in  addition  to  what  has  already 
been  decided. 

Other  questions  were  reserved  on  the  trial,  and  are  pre- 
sented to  us  by  the  record,  but  as  they  may  not  again 
arise  in  the  cause,  we  deem  it  unnecessary  to  pass  upon 
them  now. 

The  judgment  is  reversed,  and  the  cause  remanded  *  for 
a  new  trial. 

The  clerk  will  issue  the  necessary  notice  for  the  return 
of  the  defendant. 

Petition  for  a  rehearing  oyenrnled. 
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Pleabino. — Turnpike. — Adion  far  Damages, — NaU/ee, — Neg^igenoe, — Oontrib' 
ulary  Negligence, — In  an  action  against  a  turnpike  company,  to  recover 
damages  for  an  injury  received  by  the  plaintiff  while  travelling  on  the 
road  of  the  defendant,  alleged  to  have  been  caused  by  a  defect  in  such 
road,  which,  as  alleged,  the  defendant  had  negligently  suffered  and  per- 
mitted to  become  and  remain  out  of  repair,  the  facts  alleged  in  the  com- 
plaint showed,  that,  prior  to  travelling  over  such  road  and  receiving  such 
injury,  the  plaintiff  had  notice  of  such  defect. 

Hddf  on  demurrer,  that  the  complaint  is  insufficient,  the  all^ations  thereof 
showing  the  plaintiff  to  have  been  guilty  of  contributory  Diligence. 

Sake. — Emdenoe, — On  the  trial  of  such  action,  the  evidence  showed,  that  the 
plaintiff,  with  notice  of  such  defect,  and  with  an  opportunity  to  have 
avoided  injury  by  travelling  upon  another  and  equally  convenient  road, 
had  passed  over  the  road  of  the  defendant,  merely  because  he  prefeired 
so  to  do,  and  had  been  injured  in  so  doing,  by  reason  of  such  defect. 

Heldf  that  he  was  guilty  of  contributory  negligence,  and  can  not  recover. 

8amk — I\ueHee, — Heading, — ^In  such  an  action,  facts  tending  to  establish 
contributory  negligence  on  the  part  of  the  defendant  are  admissible  in 
evidence  under  the  general  denial,  without  being  specially  pleaded. 

From  the  Grant  Circuit  Court. 

L  Van  Devanter^  J.  F.  McDowell  and  D.  V.  Bums,  for 
appellant. 
A.  Steele  and  B.  T.  St  John,  for  appellee. 

Perkins,  C.  J. — Suit  by  the  appellee,  against  the  appel- 
lant, to  recover  damages  for  injuries  occasioned  by  a  de- 
fect in  appellant's  highway. 

A  demurrer  to  the  complaint,  because  it  did  not  show  a 
cause  of  action,  was  overruled,  and  exception  taken. 

Answer  in  two  paragraphs : 

1.  General  denial ;  and, 

2.  That  the  plaintift  was  guilty  of  contributory  negli- 
gence. 

This  second  paragraph,  we  may  observe,  was  included 
in  the  first. 

The  issue  was  tried  by  a  jury,  and  a  verdict  of  five 
hundred  and  thirty-two  dollars  and  fifty  cents  rendered. 
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A  motion  for  a  new  trial  was  denied,  and  judgment  ren- 
dered on  the  verdict.    The  evidence  is  in  the  record. 

Two  alleged  errors  are  assigned : 

Ist.    Overruling  the  demurrer  to  the  complaint ;  and, 

2d.    Overruling  the  motion  for  a  new  trial. 

The  causes  assigned  for  a  new  trial  were : 

1.  Verdict  contrary  to  evidence  and  law;  and, 

2.  Error  in  giving  and  refusing  instructions,  specifying 
them. 

The  complaint  contained,  among  others,  these  allega- 
tions: 

^<  The  defendant  carelessly  and  negligently  suffered  and 
permitted  the  gravel  on  said  road  to  become  worn,  so  that 
a  deep  hole  was  made  in  one  side  of  the  track  of  said 
road,  which  plaintiff,  with  reasonable  care  and  prudence, 
could  not  avoid,  notwithstanding  plaintiff  had  notified 
defendant  of  the  fact  that  the  same  was  so  out  of  repair 
at  said  last  named  place." 

Upon  the  authority  of  the  case  of  The  President^  etc^  of 
Mount  Vernon  v.  Dusouchett,  2  Ind.  586,  we  hold  the  com- 
plaint in  the  case  under  consideration  bad.  The  case 
cited  is  directly  in  point.  It  has  been  repeatedly  followed. 
Biest  V.  The  City  of  Ooshen,  42  Ind.  389,  and  cases  cited. 

Taking  the  allegations  in  the  complaint  altogether,  they 
show  that  the  plaintiff  knew  of  the  hole  in  the  road,  be- 
fore he  ran  into  it. 

On  the  trial,  the  plaintiff'  testified  thus : 

"  In  July,  1872, 1  was  teaming  from  Jonesboro  to  Pair- 
mount.  There  was  a  place,  near  a  bridge,  worn  off  into 
quite  a  sink,  about  eight  or  more  inches  deep.  I  filled  it 
up  a  time  or  two  with  chunks.  There  was  no  chance  to 
get  round  it.  The  wheel  would  go  down  quick,  eight  or 
ten  inches.  I  told  Samuel  Eastus,  the  toll-gate  keeper,  a 
half  a  dozen  times,  to  fix  it,  a  month  or  so  before  the  acci- 
dent. I  told  him  I  would  quit  paying  toll,  if  they  did  not 
fix  it.  *  *  *  I  was  very  careful  that  morning.  *  * 
I  tried  to  keep  out  of  the  wagon  track.    I  went  nearly 
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two  feet  to  the  left,  and  think  b^  bo  doing  I  avoided  the 
worst  of  it.  *  *  ^  I  knew  it  was  a  bad  place.  I 
might  have  gone  another  road,  but  I  wanted  to  go  on  the 
pike.  There  was  another  road;  sometimes  I  went  it. 
The  other  road  was  tolerably  good  at  that  time,  bat  I  pre- 
ferred going  on  the  pike." 

If  there  is  any  legal  proposition  thoroughly  established 
as  a  general  rule  it  is  this,  that  a  party  can  not  recover 
compensation  for  an  injury,  which,  by  the  exercise  of 
reasonable  care,  he  could  have  avoided.  Controversy  is 
at  an  end  upon  this  proposition.  LouisviUcj  etc.j  Railway 
Co.  V.  Bolandy  53  Ind.  398. 

That  the  injury  complained  of  in  this  case  could  have 
been  avoided  by  the  use  of  such  care,  appears  plain,  upon 
a  bare  reading  of  the  plaintiff's  testimony.  It  fidls  within 
no  exception  to  the  general  rule. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc. 


Eckleman  v.  Miller,  Adm'b. 

ImEBUClIOK  TO  JuBT. — New  Trial — PraeUce, — Ajmignmeni  tf  Error, — iSiip 
preme  Court, — Error  in  giving  or  refneing  instructions  to  the  jury  is 
ground  for  a  new  trial,  but  can  not  be  independently  assigned,  as  such, 
on  appeal  to  the  Supreme  Court. 

OoimiAOT. — Patty-  WaU, —  Verdict, — Special  Finding, — Interrogatory  to  Jury, — 
On  the  trial  of  an  action  by  A.,  against  B^  owners  of  adjoining  lands,  to 
reooyer  one-half  of  the  value  of  a  party-wall  erected  by  the  former,  on  an 
alleged  promise  by  the  latter  to  pay  for  the  same  as  soon  as  his  half  should 
be  used  in  erecting  a  building,  the  jury  found,  generally,  for  the  plaintiff, 
and,  specially,  that  the  defendant  had  consented  to  allow  the  plain tifT  to 
erect  such  wall,  on  condition  that  the  half  erected  on  the  defendant's 
premises  should  be  paid  for  by  the  person  who  should  thereafter  use 
such  wall,  and  that  such  use  had  been  made  by  a  person  to  whom  such 
premises  had  been  conveyed  by  the  defendant. 

Bdd,  that,  on  the  special  finding  of  the  jury,  the  defendant  is  entitled  to 
Judgment  notwithstanding  the  general  verdict 
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EcUeman  v.  Miller^  Adm'r. 

From  the  Elkhart  Circuit  Court 

J2.  M.  Johnson  and  J.  D.  Osbom,  for  appellant. 
S.  D.  WUson^  0.  T.  Chamberlain,  J.  H.  Baker  and  J.  A. 
8.  MUehellj  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellant  was  the  plain- 
tifi^  and  the  appellee  was  the  defendant,  in  the  court 
below.    Appellant's  complaint  was  in  two  paragraphs : 

In  the  first  paragraph,  the  appellant  alleged,  in  sub- 
stance, that  on  the  11th  day  of  October,  1874,  said  Cynthia 
M.  Davis  died  testate,  and,  in  November  following,  the 
appellee  was  appointed  executor  of  said  decedent's  estate ; 
that  on  the  1st  day  of  April,  1868,  the  appellant  was,  and 
still  was,  the  owner  in  fee-simple,  and  in  the  possession,  of 
the  north  twenty  feet  of  lot  number  fifty-eight,  in  the 
town  of  Elkhart,  in  Elkhart  county,  Indiana;  that  on 
said  1st  day  of  April,  1874,  said  Cynthia  M.  Davis  wa& 
seized  in  fee-simple,  and  in  the  possession,  of  the  south 
twenty  feet  of  lot  number  fifty-nine,  in  said  town  of  Elk- 
hart; that  on  the  —  day  of  May,  1871,  the  appellant, 
being  about  to  erect  on  his  said  lot  a  large  three-story 
brick  store-room,  twenty  feet  in  width  and  eighty  feet  in 
depth,  fronting  on  the  east  line  of  his  said  lot,  and  beings 
about  to  place  the  north  wall  of  said  building  all  on 
his  own  land,  the  said  Cynthia  M.  Davis  requested  the 
appellant  to  place  the  one-half  of  the  said  north  wall  of 
said  building  on  her  said  lot,  so  that  the  said  wall,  when 
erected,  would  be  a  division  and  party- wall  between  the 
said  lots,  BO  owned  by  the  appellant  and  said  Cynthia  M. 
Davis,  and  then  and  there  agreed  to  and  with  the  appel- 
lant, that,  if  the  appellant  would  so  place  the  north  wall 
of  his  said  building  upon  said  two  lots,  as  that  one-half 
of  said  wall,  in  thickness  and  height,  would  be  on  ap- 
pellant's lot,  and  the  other  half  thereof  on  her  lot,  she, 
Cynthia  M.  Davis,  would  pay  the  appellant  the  one-half 
of  the  value  of  said  north  wall  of  said  building,  whenever 
the  same  was  used  in  the  erection  of  a  building  on  her 
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said  lot ;  that,  in  good  faith,  relying  upon  the  said  promise 
and  agreement  of  said  Cynthia  M.  Davis,  the  appellant, 
during  the  summer  of  1871,  erected  said  brick  building 
on  his  said  lot,  and  so  placed  the  north  wall  thereof  that 
the  one-half  of  said  wall  rested  on  appellant's  lot,  and 
the  other  half  thereof  on  the  lot  of  said  Cynthia  M. 
Davis,  as  requested  by  her ;  that  on  the  25th  day  of  Sep- 
tember, 1872,  said  Cynthia  M.  Davis  sold  and  conveyed 
her  said  lot,  together  with  the  one-half  of  said  party-wall, 
to  one  Louisa  J.  Chapman,  who  erected  thereon,  in  the 
summer  of  1872,  a  three-story  brick  building,  using  as 
the  south  wall  thereof  and  as  a  support  to  and  for,  and  a 
part  of,  her  said  building,  the  said  wall  so  erected  by  the 
appellant ;  that  the  value  of  the  one-half  of  said  wall,  so 
used  by  said  Louisa  J.  Chapman  as  the  grantee  of  said 
Cynthia  M.  Davis,  is  one  thousand  dollars;  that  said 
Louisa  J.  Chapman  used  said  wall,  aud  took  possession  of 
one-half  of  the  same,  under  and  by  virtue  of  the  said 
conveyance  to  her  of  said  premises"  by  said  Cynthia  M. 
Davis,  and  without  paying  appellant  therefor,  though 
demanded,  and  had  ever  since  used  said  wall  for  the  sup- 
port of  her  said  building;  that  no  part  of  the  cost  or 
value  of  said  wall  had  been  paid  to  appellant  by  any  one ; 
and  that  the  same  was  due  and  owing  from  the  estate  of 
said  Cynthia  M.  Davis,  deceased.    Wherefore,  etc. 

In  the  second  paragraph  of  his  complaint,  the  appellant 
alleged  substantially  the  same  facts  as  in  the  first  para- 
graph, except  that  he  alleged  in  the  second  paragraph, 
that  said  Cynthia  M.  Davis  agreed,  that  whenever  said 
party-wall  was  used  on  her  lot,  "  whoever  used  the  said 
wall  should  pay  for  it.'** 

Appellee  answered  the  appellant's  complaint  in  two 
paragraphs,  as  follows : 

1.  A  general  denial ; 

2.  In  the  second  paragraph  of  his  answer,  the  appellee 
alleged,  in  substance,  that  he  admitted  the  appellant's 
ownership  of  the  real  estate  claimed  by  him  in  his  com- 
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plaint,  and  that  appellant,  at  the  date  mentioned  by  him, 
erected  a  brick  building  on  his  said  lot,  and  that,  by  and 
with  the  consent  of  appellee's  decedent,  the  appellant 
erected  his  north  wall  about  six  inches  over  on  the  lot 
then  owned  by  said  decedent;  but  the  appellee  said,  that, 
notwithstanding  the  premises,  the  appellant  ought  not  to 
maintain  his  action  against  the  estate  of  said  decedent, 
for  that  the  said  wall  was  erected  under  the  following 
circumstances,  to  wit :  That  the  appellant,  being  about  to 
erect  his  said  building,  requested  permission  from  said 
decedent,  then  the  owner  of  the  lot  north  of  appellant's 
lot,  to  rest  the  north  half  of  his  wall  on  said  decedent's 
ground  for  support,  and  to  get  the  benefit  of  six  inches' 
additional  width  to  his  building ;  that  said  decedent,  being 
so  requested,  gave  the  appellant  license  so  to  support  the 
north  half  of  his  north  wall  on  her  ground,  but  the  appel- 
lee said  that  said  license  was  given  upon  the  express  con- 
dition, that  said  decedent  was  not  to  own  any  part  of  said 
wall,  nor  was  the  same  to  become  appurtenant  or  attached 
to  her  lot,  until  the  same  should  be  used  and  paid  for  by 
whomsoever  should  appropriate  and  use  the  same,  but 
was  to  remain  the  appellant's  property ;  that  said  decedent 
then  informed  the  appellant  that  she  never  intended  to 
build  on  her  lot,  and  that  if  she  would  in  any  manner 
become  liable  to  pay  for  any  part  of  said  wall,  she  would 
refuse  her  assent  to  appellant  to  build  thereon ;  that  said 
decedent  never  in  any  manner  claimed  or  owned  any 
interest  in  said  wall,  and  when  she  sold  her  lot  to  said 
Louisa  J.  Chapman,  she  informed  said  Louisa's  agent  that 
she  had  no  right  nor  interest  in  said  wall,  and  that  she 
received  no  consideration  whatever  for  said  wall,  when  she 
sold  her  lot ;  and  that  the  said  Louisa  had  used  and  ap- 
propriated the  said  wall  to  her  own  use,  if  at  all,  without 
the  advice,  consent  or  procurement  of  said  decedent. 
Wherefore,  etc. 

Appellant  demurred  to  the  second  paragraph  of  the 
answer,  for  the  alleged  insufficiency  of  the  facts  therein 
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to  coaatituie  a  defence  to  his  action,  which  demurrer 
was  overruled  by  the  court  below,  and  to  this  decision 
the  appellant  excepted.  And  the  appellant  then  replied 
by  a  general  denial. 

The  action,  being  at  issue,  was  tried  by  a  jury,  in  the 
court  below,  and  a  general  verdict  was  returned  for  the 
appellant,  assessing  his  damages  at  five  hundred  and  sixty 
dollars.  And  the  jury  also  returned,  with  their  general 
verdict,  a  special  finding  as  to  particular  questions  of  fact, 
submitted  to  them  by  the  parties  under  the  direction  of 
the  court  below.  We  need  not  notice  the  answers  of  the 
jury  to  the  appellant's  interrogatories,  as  these  interrog- 
atories, and  the  answers  thereto,  relate  to  matters  virtually 
admitted  in  the  second  paragraph  of  appellee's  answer^ 
and  have  no  connection  whatever  with  the  alleged  agree- 
ment of  said  Cynthia  M.  Davis,  deceased,  as  the  same  is 
stated  in  either  paragraph  of  the  appellant's  complaint. 
We  set  out,  however,  the  interrogatories  propounded  to 
the  jury  by  the  appellee,  and  the  answers  of  the  jury 
thereto,  under  the  direction  of  the  court,  for  the  reason 
that  upon  the  special  finding  of  facts,  as  contained  in  these 
mterrogatories  and  answers,  the  court  below  rendered 
judgment  for  the  appellee,  notwithstanding  the  general 
verdict  of  the  jury  for  the  appellant.  These  interroga- 
tories and  answers  were  as  follows : 

"  1st.  Did  Mrs.  Davis  agree  unconditionally,  that  she 
would  pay  for  any  part  of  the  wall  in  controversy  ? 

"Answer.    No. 

"  2d.  With,  or  through  whom,  was  the  agreement  con*- 
cerning  said  wall  made  ? 

"Answer.    Dean  Swift. 

"8d.  Was  there  any  other  agreement  between  said 
Eckleman  and  Mrs.  Davis,  except  such  as  was  made 
through  Mr.  Swift? 

"  Answer.    No. 

"4th.    K  there  was  any  other  agreement  than  that 
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recited  by  Mrs.  Swift,  when,  where,  and  with  whom  was 
it  made? 

"Answer.    . 

"  5th.  "Was  not  Mrs.  Davis'  consent,  to  allow  said  wall 
to  be  built  on  her  premises,  procured,  on  the  condition 
that  the  person  who  should  thereafter  use  said  lot  should 
be  liable  to  pay  for  it  ? 

"Answer.    Yes. 

"  6th.  Was  not  her  consent  procured  by  Mr.  Swift, 
on  condition  that  the  person  who  should  join  on  and  use 
said  wall  should  be  chargeable  for  the  same  ? 

"Answer.    Yes. 

"  7th.    Was  said  wall  ever  used  by  Mrs.  Davis  T 

"Answer.    By  her  assignees. 

"  8th.  Was  there  ever  any  notice  given  to  Mrs.  Davis, 
that  said  wall  had  been  used,  and  was  there  ever  any  de- 
mand made  for  the  payment  of  the  same  7 

"Answer.    None  in  testimony," 

On  written  causes  filed,  the  appellee  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
appellee  excepted.  And  appellee  then  moved  the  court 
for  judgment  in  his  favor  upon  the  special  finding  of 
the  jury  of  particular  facts,  notwithstanding  the  general 
verdict,  which  motion  was  sustained,  and  to  this  decision 
the  appellant  excepted.  And  judgment  was  accordingly 
rendered  by  the  court  below,  in  favor  of  the  appellee  and 
against  the  appellant. 

In  this  court,  the  appellant  has  assigned  the  following  al- 
leged errors  of  the  court  below : 

1st.  In  overruling  appellant's  demurrer  to  the  second 
paragraph  of  appellee's  answer ; 

2d.  In  giving  to  the  jury  instructions  numbered  one, 
two,  three,  five,  six  and  nine,  of  the  court's  own  motion ; 

3d.  In  giving  to  the  jury  instructions  numbered  one, 
two  and  three,  at  the  appellee's  request ;  and, 

4th.    In  sustaining  the  appellee's  motion  for  judgment 
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on  the  special  finding  of  the  jury,  notwithstanding  their 
general  verdict. 

Appellant's  counsel  have  not,  in  their  argument  of  this 
cause  in  this  court,  discussed  the  insufficiency  of  the  facts 
stated  in  the  second  paragraph  of  appellee's  answer  to 
constitute  a  defence  to  this  action.  We  therefore  re- 
gard the  first  alleged  error  as  waived  by  the  appellant. 
The  giving,  or  refusing,  of  instructions  to  the  jury  is 
matter  occurring  at  the  trial.  If  the  instructions  of  the 
court  to  the  jury  are  claimed  to  have  been  erroneous^ 
and  were  excepted  to  at  the  time  by  the  party  com- 
plaining of  them,  the  giving  of  such  instructions  may  be 
assigned  as  a  cause  for  a  new  trial,  in  a  motion  therefor 
addressed  to  the  court  below,  as  error  of  law  occurring  at 
the  trial,  and  excepted  to  at  the  time.  But  the  giving  of 
such  instructions  is  not  properly  assignable,  and  can  not 
be  assigned,  as  error,  in  this  court,  when  the  party  com- 
plaining  of  such  instructions  has  made  no  motion  for  a 
new  trial,  in  the  court  below.  In  this  case,  the  appellant 
made  no  motion  for  a  new  trial  of  this  cause,  in  the  court 
below.  And,  therefore,  the  second  and  third  alleged 
errors  are  not  properly  assigned  as  errors,  in  this  court, 
and  they  present  no  questions  for  our  consideration. 

The  fourth  alleged  error,  assigned  by  the  appellant^  is, 
that  the  court  below  erred,  in  sustaining  the  appellee's 
motion  for  judgment  on  the  special  finding,  notwith- 
standing the  general  verdict.  The  question  presented  for 
our  consideration  by  this  alleged  error  is  this :  Were  the 
particular  questions  of  fact,  or  any  of  them,  specially 
found  by  the  jury,  inconsistent  with  their  general  ver- 
diet  ?  If  they  were,  then,  under  the  express  provision  of 
the  887th  section  of  the  practice  act,  the  special  finding 
of  the  facts  "  shall  control "  the  general  verdict,  "  and  the 
court  shall  give  judgment  accordingly."  2  R.  S.  1876,  p. 
172.  Thompson  v.  The  Cincinnati^  etc.y  Railroad  Co.j  54 
Ind.  197. 

Appellant's  cause  of  action  against  the  estate  of  appel- 
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lee's  decedent  was  founded  upon  the  agreement  of  said 
decedent,  made  in  her  lifetime.  As  stated  in  the  first 
paragraph  of  appellant's  complaint,  the  decedent's  agree- 
ment was  an  unconditional  promise  that  she  would  pay 
the  appellant  the  one-half  of  the  value  of  the  party-wall, 
whenever  the  same  was  used  in  the  erection  of  a  building 
on  her  lot.  And,  as  stated  in  the  second  paragraph  of  the 
complaint,  the  decedent's  promise  was,  that  "whoever 
used  the  said  wall  should  pay  for  it."  Now,  to  justify  the 
jury  in  their  general  verdict  against  the  estate  of  appel- 
lee's decedent,  it  was  necessary  that  they  should  find  that 
the  decedent  made  such  an  agreement,  or  promise,  as  was 
stated  in  the  one  or  the  other  of  the  paragraphs  of  the 
appellant's  complaint.  But  the  jury  found  specially  the 
following  fact :  "  Mrs.  Davis'  consent,  to  allow  said  wall 
to  be  built  on  her  premises,  was  procured,  on  the  condition 
that  the  person  who  should  thereafter  use  said  lot  should 
be  liable  to  pay  for  it."  And,  again,  the  jury  found  spe- 
cially this  further  fact :  "  Her  consent  was  procured  by 
Mr.  Swift,  on  condition  that  the  person  who  should  join 
on  and  use  said  wall  should  be  chargeable  for  the  same." 
The  facts  thus  specially  found  by  the  jury,  it  seems  to  us, 
are  utterly  inconsistent  with  the  alleged  promise  or  agree- 
ment of  appellee's  decedent,  as  stated  in  either  paragraph 
of  appellant's  complaint.  These  facts,  thus  found,  show 
very  conclusively  to  our  minds,  that  the  appellee's  dece- 
dent, instead  of  making  any  promise  or  agreement,  that 
she,  or  any  one  else,  would  pay  the  appellant  any  part  of 
the  cost  or  value  of  the  party- wall,  gave  her  consent  to  the 
erection  of  a  part  of  the  wall  on  her  lot,  on  the  express 
condition  that  she  should  not  be  liable  for,  nor  chargeable 
with,  any  part  of  the  cost  or  value  of  said  wall. 

In  our  opinion,  therefore,  the  court  below  committed  no 
error,  in  sustaining  the  appellee's  motion  for  judgment  in 
his  favor  on  the  special  finding,  notwithstanding  the  gen- 
eral verdict. 


«6 
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The  judgment  of  the  court  below  is  affirmed)  at  the 
lappellant's  costs. 
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CoNOBisaiONAii  School  ItAJsmB.—Atsestment  of  TaxeB,— Binding  Toots, — 
Repeal  of  Sfalvle. —  Vested  Right. — Common  Loob. — Clauw  Saving  Pending 
AttioM. — PcxgmerU, — ^Prlor  to  the  taking  etkct  of  the  act  of  February  8th, 
1877,  (Acts  1877,  Beg.  Seas.,  p.  139,)  ''declaring  achool  lands  taxable 
after  they  have  been  sold  and  before  deed  is  made/'  etc.,  an  owner  of 
certain  of  such  lands  filed  his  petition  before  the  proper  board  of  com- 
missioners, asking  the  refunding  of  certain  taxes  paid  thereon  hj  him, 
alleged  to  have  been  assessed  while  held  by  a  certificate  of  purchase, 
and  before  the  same  had  been  conveyed  by  deed.  Alter  snch  act  had 
taken  effect,  on  appeal  to  the  circuit  courts  upon  a  special  finding  of  the 
facts,  in  accord  with  the  allegations  of  the  petition,  and  as  a  conclusion 
of  law  thereon,  judgment  was  rendered  in  favor  of  the  petitioner. 

Heldf  that  taxes  voluntarily  paid  are  not  recoverable,  except  by  statute. 

Mddy  also,  that  where  a  right  of  action,  not  existing  at  common  law,  is  given 
by  statute,  a  repeal  of  the  same  by  another  statute,  containing  no  clause 
saving  pending  actions,  takes  away  such  right  of  action,  in  all  such  causes 
which  have  not  proceeded  to  final  judgment. 

Sddy  also,  that,  prior  to  the  taking  effect  of  such  statute  of  February  8th, 
1877,  such  action  could  have  been  maintained  under  the  provisions  of 
the  act  of  March  2d,  1853,  (1  G.  A  H.,  p.  110,)  "in  relation  to  the  re- 
funding of  taxes  wrongfully  assessed  and  collected." 

Held,  also,  that  the  act  of  March  2d,  1853,  so  far  as  it  authorized  the  re- 
funding of  ill^^  taxes  on  school  lands,  is  repealed  by  the  act  of  Feb- 
ruary 8th,  1877. 

« 

From  the  St.  Joseph  Circuit  Court. 

A.  Anderson  and  L.  Hubbard,  for  appellant. 
T.  S.  Stanfieldy  J.  H,  JEUsworthy  H.  Brownlee  and  J. 
Brownlesj  for  appellee. 

WoRDBN,  J. — The  appeUee  filed  his  claim  before  the 
hoard  of  commissioners,  at  their  December  term,  1876,  for 
the  refunding  to  him  of  taxes  paid  by  him  on  certain 
landSy  in  section  16,  asking  that  the  county  portion  be  re- 
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fiinded  to  him,  aud  that  the  board  order  a  proper  certifi- 
cate for  the  State's  portion,  which  had  been  paid  into  the 
state  treasury,  for  the  purpose  of  auditing  the  same  as  a 
claim  against  the  State. 

The  claim  was  properly  verified. 

The  board  declined,  at  that  time,  to  hear  evidence  in 
support  of  the  claim,  and  the  cause  went,  by  appeal,  to 
the  circuit  court,  where,  at  the  May  term  thereof,  1877,  it 
was  tried  by  the  court,  who,  upon  proper  request,  found 
the  facts  specially,  as  follows : 

« Ist.  That  on  the  25th  day  of  November,  1853,  the 
plaintiff,  William  Euckman,  purchased  of  the  county 
auditor  of  St.  Joseph  county,  Indiana,  the  following  de- 
scribed parcels  of  land,  to  wit :"  here  certain  lands  in  sec- 
tion 16,  in  St.  Joseph  county,  are  described ;  "  and  took  a 
certificate  of  purchase  therefor.  That  on  the  8th  day  of 
December,  1853,  William  Miller  purchased  lots,"  here 
certain  other  lands  in  section  16,  in  the  same  county,  are 
described,  "  from  said  county  auditor,  and  took  a  certif- 
icate of  purchase  therefor,  which  certificate  said  Miller 
afterward,  in  the  same  year,  assigned  to  said  Ruckman, 
but  the  legal  title  to  said  land  remained  in  the  inhabi- 
tants of  said  congressional  township  38,  until  the  5th  day 
of  July,  1870,  when  the  legal  title  to  said  land  was,  by 
the  auditor  of  said  county,  conveyed  to  said  Ruckman ; 
and  that,  between  the  years  1853  and  July,  1870,  while  the 
title  to  said  land  was  in  the  inhabitants  of  said  township, 
he  was  annually  assessed  with  the  state  and  county 
taxes  upon  said  lands,  and  that  during  said  period  he  paid 
state  and  county  taxes  as  follows :"  here  follows  a  detailed 
statement  of  the  taxes,  the  state  taxes  amounting  to  thirty- 
one  dollars  and  eighty-nine  cents,  and  the  county  taxes 
to  fifty-nine  dollars  and  ninety-three  cents  ;  "  which  state, 
school  and  sinking-fund  tax  has  been  paid  into  the  state 
treasury,  and  said  county  taxes  have  been  paid  into  the 
county  treasury  of  said  county." 
Vol.  LVII.— 7 
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As  a  conclusion  of  law  upon  the  facts,  the  court  founds 
"  that  the  board  of  commissioners  of  St.  Joseph  county, 
Indiana,  ought  to  have  allowed,  to  be  paid  out  of  the 
county  treasury,  the  sum  of  fifty-nine  dollars  and  ninety- 
three  cents,  and  that  there  should  be  certified  to  the  audi- 
tor of  state,  for  payment  from  the  state  treasury,  the- 
sum  of  thirty-one  dollars  and  eighty-nine  cents." 

To  this  conclusion  of  law  the  appellant  excepted,  and 
judgment  was  rendered  for  the  appellee. 

Error  is  assigned  upon  the  conclusion  of  law» 

The  first  inquiry  that  seems  to  arise  in  the  case  is,  by 
what  right  or  authority  can  the  appellee  recover  back,  or 
have  refunded  to  him,  the  taxes  thus  paid,  assuming'that 
the  lands  were  not  taxable  ?  It  must  be  assumed  that  the^ 
taxes  were  voluntarily  paid,  there  being  nothing  in  the 
finding  showing  that  they  were  paid  under  compulsion,, 
or  even  under  protest. 

Without  some  statutory  provision,  taxes  thus  paid  can 
not  be  recovered  back.  Jenks  y.  Lima  Township^  17  Ind. 
326 ;  Martin  v.  Stanfield^  17  Ind.  336 ;  Patterson  v.  Cox^  25 
Ind.  261;  The  Town  of  Ligonier  v.  Ackermany  46  Ind. 
552 ;  The  Town  of  Edinburg  v.  Hackney ^  54  Ind.  83. 

Hence,  if  the  appellee  had  any  legal  right  to  have  the 
amount  thus  paid  by  him  refunded,  some  statute,  and  not 
any  principle  of  the  common  law,  gave  him  that  right. 

But  in  1853  the  following  statutory  provisions  were* 
enacted,  which  will  be  found  in  1  G.  &  H.  110 : 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  in  all  cases  where  any  person' 
or  persons,  body  politic  or  corporate  shall  appear  before- 
the  board  of  commissioners  of  any  county  in  this  State, 
and  establish  by  proper  proof  that  such  person,  body 
politic  or  corporate  has  paid  any  amount  of  taxes  which 
were  wrongfully  assessed  against  such  person,  .body  politic 
or  corporate  in  such  county,  it  shall  be  the  duty  of  said 
board  to  order  the  amount  so  proved  to  have  been  paidy 
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to  be  refunded  to  said  payer  from  the  county  treasury  so 
far  as  the  same  was  assessed  and  paid  for  county  taxes. 

"  Sec.  2.  In  all  cases  where  a  portion  of  the  amount  so 
wrongfully  assessed  and  paid  shall  have  heen  for  state 
purposes,  and  shall  have  heen  paid  into  the  state  treas- 
ury, it  shall  be  the  duty  of  the  said  board  of  commission- 
ers to  certify  the  amount  so  proven  to  have  been  wrong- 
fully paid  to  the  auditor  of  state,  under  the  seal  of  said 
board  of  commissioners,  and  the  auditor  of  state  shall 
thereupon  audit  the  same  as  a  claim  against  the  treasury, 
and  the  treasurer  of  state  shall  pay  the  same  out  of  any 
moneys  not  otherwise  appropriated." 

These  provisions  entitled  the  tax-payer  to  recover  back 
money  paid  for  taxes  on  land  not  taxable,  as  was  held 
by  this  court  in  the  case  of  Henderson  v.  77ie  State^  ex 
rel.  Overman^  53  Ind.  60.  But,  pending  the  action  in  the 
court  below,  the  Legislature  enacted  the  following  statute, 
approved  February  8th,  1877,  Acts  1877,  Reg.  Sess.,p.  139 : 

"Wherbas,  Under  the  laws,  as  heretofore  existing, 
congressional  school  lands  were  not  taxable  until  sold, 
and  a  doubt  has  been  raised  where  said  lands  have  been 
disposed  of,  and  deed  has  not  been  delivered,  at  what 
time  said  lands  shall  be  deemed  to  have  been  or  be  sold, 
so  that  they  would  become  liable  to  taxation ;  and 

"  Whereas,  In  cases  where  lands  have  been  sold,  part  of 
the  pay  received,  certificate  of  sale  given  or  record  entry 
made  thereof  in  the  proper  office,  as  provided  by  law,  and 
the  purchaser  has  entered  into  possession,  such  lands 
have  been  deemed  sold,  have  been  assessed  and  appraised 
for  taxation,  and  taxes  have  been  levied  and  collected,  as 
in  cases  of  other  land  subject  to  taxation,  which  assess- 
ment, and  levy,  and  collection,  it  is  now  claimed,  were 
unauthorized;  therefore, 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  in  all  cases  where  school  lands 
have  been  sold  and  certificate  has  either  been  issued  to 
the  purchaser,  or  entered  of  record  in  the  proper  office. 
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or  otherwise,  so  the  purchaser  entered  into  possession  and 
paid  part  or  the  whole  of  the  purchase-money,  or  could 
have  entered  into  occupancy,  such  sale  shall  he  deemed 
and  held  a  sale  under  the  law,  as  much  as  it  would  he, 
had  a  deed  hcen  made  and  delivered,  and  the  fee  had  heen 
passed  to  the  purchaser,  and  such  lands  shall  he  deemed 
and  held  as  having  heen  sold  so  as  to  make  them  liable 
to  taxation  within  the  meaning  of  the  law,  as  fully  and 
completely  as  they  would  have  heen  had  deed  been  de- 
livered; and  all  appraisements  of  lands  so  sold,  and  all 
assessments  of  the  same  for  taxes,  and  all  levies  and  col- 
lections of  taxes  thereon,  heretofore  made,  shall  be  and 
are  hereby  legalized  and  declared  to  be  lawful  and  valid, 
and  shall  in  nowise  be  subject  to  question  by  reason  of 
such  sale  not  having  been  consummated  by  execution  and 
delivery  of  deed. 

"  Sec.  2.  No  treasurer  shall  refund  any  taxes  paid,  nor 
shall  any  board  of  county  commissioners  authorize  the 
refunding  or  repayment  of  any  taxes  so  levied  or  col- 
lected, nor  shall  any  action  be  commenced  or  maintained 
in  any  court  in  this  State,  nor  shall  any  court  have  juris- 
diction to  entertain  any  action  brought  to  recover  taxes 
so  levied  and  collected  as  being  illegal,  by  reason  of  such 
lands  not  having  been  sold,  in  any  case  contemplated  in 
the  first  section  of  this  act. 

"  Sbc.  S.  All  school  lands,  which  may  be  sold,  shall  he 
taxable  from  and  after  the  sale  and  delivery  of  certificate, 
and  as  other  lands,  without  regard  to  the  delivery  of  deed 
of  conveyance. 

"  Sec.  4.  All  laws  conflicting  with  the  provisions  of 
this  act  are  repealed. 

"  Sec  5.  Whereas,  numerous  claims  are  being  made 
for  return  of  taxes  in  the  counties  of  this  State,  on  the 
pretended  illegality  referred  to  in  this  act,  an  emergency 
exists  for  the  immediate  taking  efiect  of  this  act,  and  it 
shall  be  in  force  from  and  after  its  passage." 

The  2d  section  of  the  act  of  1877  is  explicit  in  its  terms. 
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and  clearly  cuts  off  any  right  of  action  in  sach  cases  as 
that  embraced  in  the  finding  of  the  court.  It  not  only 
provides,  that  no  treasurer  shall  refund  any  taxes  paid, 
nor  shall  any  board  of  commissioners  authorize  the  re- 
funding or  repayment  of  any  taxes  so  levied  or  collected, 
but  it  also  provides,  that  no  action  shall  be  commenced  or 
maintained  in  any  court  in  this  State,  to  recover  taxes  so 
levied  and  collected  as  being  illegal,  by  reason  of  such 
lands  not  having  been  sold,  in  any  case  contemplated  by 
the  1st  section  of  the  act.  And  the  4th  section  of  the  act 
repeals  all  laws  conflicting  with  the  provisions  of  the 
act.  There  is  no  saving  in  the  repealing  clause  of  pend- 
ing actions.  Indeed,  it  is  plain  from  the  whole  act,  that 
the  Legislature  did  not  intend  to  save  pending  actions. 
The  ground  on  which  an  emergency  was  declared  to  exist 
for  putting  the  statute  at  once  in  force  was,  that  numer- 
ous claims  were  beino:  made  for  return  of  taxes,  etc. 

The  act  of  1853,  then,  so  far  as  it  applies  to  the  case 
made  by  the  finding  of  the  court,  was  repealed  by  the 
act  of  1877,  while  the  action  was  pending.  But,  as  the 
right  of  action  depended  upon  the  act  of  1858,  when  that 
act  was  repealed,  so  far  as  it  had  any  application  to  such 
case,  by  the  act  of  1877,  the  action  could  no  longer  be 
"  maintained."  Indeed,  the  act  of  1877  took  away  the 
jurisdiction  of  the  court  to  entertain  any  such  action. 

"We  think  it  abundantly  established  by  the  authorities^ 
that  when  a  right  of  action,  not  existing  at  common  law, 
is  given  by  statute,  and  the  statute  is  repealed  without 
any  saving  of  pending  actions,  the  repeal  takes  away  the 
right  of  action  in  the  pending  causes,  they  not  having 
proceeded  to  final  judgment.  "  ^  The  effect  of  a  repealing 
statute,'  says  a  very  eminent  judge,  *  I  take  to  be  to  oblit- 
erate the  statute  repealed  as  completely  from  the  records 
of  Parliament  as  if  it  had  never  passed,  and  that  it  must 
be  considered  as  a  law  that  never  existed,  except  for  the 
purposes  of  those  actions  or  suits  which  were  commenced, 
prosecuted,  and  concluded  while  it  was  an  existing  law." 


" 
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Sedgwick  on  Stat.  Constr.,  2d  ed.,  p.  108.  See,  also,  cases 
cited  on  page  109,  in  note  containing  the  proposition,  that 
"  Pending  judicial  proceedings  based  upon  a  statute,  fall 
to  the  ground  with  its  repeal." 

It  was  within  the  constitutional  power  of  the  Legisla- 
ture to  repeal  the  act  of  1853,  without  any  saving  of  pend- 
ing cases.  The  Legislature  have  the  power  and  the  right 
to  take  away  by  statute  a  remedy  given  by  statute,  unless 
rights  have  vested  under  the  law  before  its  repeal.  Coi7- 
ington,  etc.y  R,  R.  Co.  v.  Kenton  County  Courts  12  B.  Mon. 
144 ;  Rice  v.  Wright^  46  Miss.  679. 

There  was  no  vested  right  to  the  repayment  of  the 
money,  as  long  as  the  proceedings  were  pending,  and  be- 
fore judgment.  The  law  of  1853,  giving  the  remedy,  was 
not  a  contract,  but  a  simple  statutory  provision,  which 
might  be  repealed  at  any  time,  at  the  will  of  the  Legis- 
lature. 

We  are  of  opinion,  for  these  reasons,  that  the  court 
below  erred  in  its  conclusions  of  law  upon  the  facts 
found. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
render  judgment  on  the  findings  m  favor  of  the  defend- 
ant below. 


Hart  v.  The  State. 
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causes  in  this  State,  it  is  the  general  rule,  in  relation  to  a  challenge  of  a 
juror  by  the  defendant  for  cause,  that  an  opinion  formed  by  the  juror  as 
to  the  guilt  or  innocence  of  the  accused,  based  solely  upon  a  newspaper 
account  of  the  alleged  crime,  and  which,  in  the  belief  of  the  juror,  will 
not  haTC  any  influence  upon  him  in  the  trial  of  the  cause,  is  not  suffi- 
cient ground  for  challenge. 
8amb. — Larooivy. — InsArudion  to  Jury, — On  the  trial  of  a  defendant  charged 
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with  larceny,  the  coart  instructed  the  juiy,  that^  if  the  defendant  snatched 
the  property,  alleged  to  have  been  stolen,  from  the  hand  of  the  owner,  and 
retained  it  without  the  consent  of  the  latter,  this  constituted  larceny. 

Edd,  that  the  instruction  is  erroneous. 

Ifeld,  also,  that,  to  constitute  larceny,,  the  taking  must  be  with  a  felonious 
intent,  existing  at  the  time. 

From  the  Clinton  Circuit  Court. 

J".  C.  Suit  and  J.  U.  Gorman^  for  appellant. 
(7.  A.  Buskirk^  Attorney  General,  and  H  C.  WiUs,  Pros- 
ecuting Attorney,  for  the  State. 

Pbrkins,  C.  J. — Indictment  of  appellant  for  grand  lar- 
ceny. Conviction ;  new  trial  denied ;  sentence,  and  ap- 
peal. 

The  reasons  assigned  by  appellant  in  his  motion  for 
a  new  trial  were  as  follows : 

1.  Error  of  law  in  the  court  below,  occurring  at  the 
trial,  in  overruling  defendant's  challenge  for  cause  to 
John  Hamilton,  who  was  called  as  a  juror,  to  which 
proper  exceptions  were  taken; 

2.  Error  of  law  in  the  court  below,  in  giving  to  the 
jury  trying  the  cause,  of  its  own  motion,  the  instructions 
numbered  respectively,  five,  six,  seven,  eight,  ten,  eleven 
and  twelve,  to  the  giving  of  each  of  which  the  defendant 
saved  the  proper  exception ; 

3.  Error  of  the  court  below,  in  refusing  to  give  to  the 
jury  trying  the  cause,  on  the  motion  of  defendant,  the  in- 
structions as  asked,  numbered  respectively,  four,  five,  six, 
nine  and  eleven,  to  the  refusing  of  each  of  which  a  proper 
exception  was  saved; 

4.  Error  of  law  and  misconduct  of  the  State's  attor- 
ney, occurring  at  the  trial,  in  the  use  of  improper  language 
in  his  closing  argument,  to  which  proper  objections  and 
exceptions  were  made ; 

5«  Because  the  verdict  of  the  jury  was  not  sustained 
by  sufficient  evidence ; 

6.  Because  the  verdict  of  the  jury  is  contrary  to  the 
evidence  given  in  the  cause  ; 
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7-  Because  the  verdict  of  the  jury  is  not  supported 
by  the  evidence  given  in  the  cause;  and, 

8.  Because  the  verdict  of  the  jury  is  contrary  to 
law. 

The  only  error  assigned  in  this  court  is  the  overruling 
of  the  motion  for  a  new  trial. 

The  first  point  argued  by  appellant's  counsel  is,  as  to 
the  competency  of  John  Hamilton  as  a  juror. 

The  bill  of  exceptions  recites,  that,  after  this  juror 
had  been  duly  sworn  to  answer  such  questions  as  should 
be  asked  touching  his  competency  to  sit  as  a  juror,  in 
answer  to  such  questions  he  stated,  ^^  that  about  the  time 
at  which  the  transaction  occurred,  on  which  the  charge 
contained  in  the  indictment  was  founded,  he  read  an 
article  in  the  Frankfort  Crescent,  a  newspaper,. which  ar- 
ticle purported  to  give  a  statement  of  the  facts  upon 
which  the  charge  in  the  indictment  was  based;  that,  at 
the  time  he  read  said  article,  he  formed  an  opinion  con- 
cerning the  guilt  or  innocence  of  the  defendant,  based 
upon  the  statement  of  facts  contained  in  said  article; 
and,  in  answer  to  further  questions,  then  and  there  pro- 
pounded by  the  defendant's  attorney,  further  stated,  that  be 
still  held  the  same  opinion  he  had  so  previously  formed  as 
aforesaid."  At  this  point  in  the  examination,  the  defend- 
ant challenged  and  objected  to  the  juror  as  incompetent, 
because  of  the  opinion  previously  formed  and  still  held; 
but  the  court  overruled  his  challenge  and  objection,  and 
the  defendant  excepted.  The  court  then  ordered  the  de- 
fendant's attorney  to  put  to  the  juror  the  further  ques- 
tion, "  Is  your  mind  as  free  and  unbiased  to  act  ii\  the 
trial  of  this  cause  as  if  you  had  never  read  said  article  or 
heard  of  this  cause  before  ?  "  to  which  Hamilton  answered, 
"  I  think  it  is."  The  defendant  renewed  his  challenge  for 
cause,  which  was  again  overruled,  and  the  proper  excep- 
tion taken. 

It  has  become  the  settled  rule  in  this  State,  that  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant^ 
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foQnded  upon  newspaper  accounts  alone,  and  which,  in 
the  belief  of  said  person,  would  not  have  any  influence 
upon  him  in  the  trial  of  the  cause,  does  not  disqualify 
him  to  sit  as  a  juror,  upon  the  trial  of  such  defendant. 
The  cases  are  collected  in  Scranton  v.  Stewartj  52  Ind.  68. 
We  are  not  inclined  to  change  the  rule. 

Appellant's  counsel  next  proceed  to  criticise  the  in- 
structions of  the  court  to  the  jury.  The  larceny  charged 
in  the  indictment  was  the  felonious  taking  of  two  bank- 
bills,  of  the  denomination  of  twenty  dollars  each. 

The  court  instructed  the  jury,  that,  "  If  the  prosecuting 
witness  had  his  pocket-book  in  his  hand,  and  the  bills  in 
question  in  the  book,  or  in  his  hand,  and  the  defendant 
snatched  such  bills  from  the  witness,  and  retained  them 
without  the  consent  of  the  prosecuting  witness,  this  was 
larceny." 

This  instruction  was  erroneous. 

The  snatching  of  bills  from  a  person  having  them  in  pos- 
session, and  retaining  them  without  the  consent  of  such  per- 
son, do  not  necessarily  constitute  larceny.  To  constitute  this 
offence,  the  taking  must  be  felonious,  and  the  felonious  in- 
tent must  exist  at  the  time  of  the  taking.  Keely  v.  TTie 
&aie,  14  Ind.  86 ;  2  Archb.  Crim.  Pr.  A  PI.,  8th  ed.,  p.  1184. 

Whether  the  taking  was  felonious  or  not,  depended 
upon  the  intent,  the  purpose,  in  taking  the  property ;  and 
that  intent  was  to  be  determined  by  the  jury  upon  all  the 
facts  and  circumstances  of  the  case. 

On  the  same  page  of  the  volume  of  Archbold  cited,  it 
is  said :  "  In  all  cases  of  larceny,  the  questions — Whether 
the  defendant  took  the  goods  knowingly  or  by  mistake ; 
whether  he  took  them  bona  fide,  under  a  claim  of  right,  or 
otherwise ;  and  whether  he  took  them  with  an  intent  to 
return  them  to  the  owner,  or  to  deprive  the  owner  of 
them  altogether,  and  to  appropriate  or  convert  them  to 
his  own  use — are  questions  entirely  for  the  consideration 
of  the  jury,  to  be  determined  by  them  upon  a  view  of  the 
particular  facts  of  the  case." 
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The  error  in  giving  the  above  instruction  was  not  cor- 
rected.   See  Kingen  v.  The  State,  45  Ind,  518. 

As  to  larceny  being  included  in  robbery,  see  2  R.  S. 
1876,  p.  432,  notes. 

It  is  not  necessary  that  we  notice  any  other  point  made 
in  the  case. 

The  judgment  is  reversed;  the  prisoner  to  be  returned 
to  the  county  jail  of  Clinton  for  another  trial. 


The  State  v.  Lieben. 

Cbiminal  Law. — Supreme  Court. — i¥actice. — Bri^. — ^Unless  a  brief  be  filed 
by  the  appellant,  on  the  appeal  of  a  cause  to  the  Supreme  Court,  it  will 
be  dismissed. 

Prom  the  Porter  Circuit  Court. 

T.  J.  Wood,  Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — This  was  an  information  against  the  ap- 
pellee for  obstructing  the  execution  of  legal  process. 

On  motion  of  the  defendant,  the  information  was 
quashed,  and  the  State  excepted.  Judgment  for  the  de- 
fendant, and  appeal  by  the  State. 

The  cause  was  submitted  at  the  May  term  of  this 
court,  1876. 

There  is  no  brief  on  file  in  the  cause,  nor  does  it  appear 
that  any  has  ever  been  filed. 

The  appeal  is  dismissed. 
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Whitworth  bt  al.  V.  Sour. 

Pleading. — Former  AdjudieaHon. — I\'omi8sory  Note. — Dtsmtsao/. — BeUtue, — 
In  an  action  against  the  makers  of  a  promissorj  note,  the  defendants  filed 
an  answer  of  former  adjudication  in  an  action  by  the  plaintiff,  against 
the  defendants,  before  a  justice  of  the  peace,  on  the  same  note,  wherein 
judgment  was  rendered  against  but  one  of  the  defendants,  and  that,  on 
appeal  by  him  to  the  circuit  court,  the  action  was  there  dismissed  by  the 
plaintiff. 

Hdd,  on  demurrer,  that  the  answer  is  insufficient. 

Hdd,  also,  that  such  dismissal  released  none  of  the  makers. 

Biix  OF  ExcEPnoNS. — Time. — Filing. — Time  GrarUed  after  Term, — ^The  rec- 
ord of  a  C4iuse  appealed  to  the  Supreme  Court  showed,  that,  in  term 
time,  a  certain  period  had  been  granted  within  which  to  file  a  bill  of  ex- 
ceptions, and  that,  after  the  expiration  of  such  period  and  term,  a  bill  of 
exceptions  had  been  filed,  showing  that  a  longer  time,  not  then  expired, 
had  been  granted  for  such  filing. 

J9e2(f,  that,  after  the  expiration  of  the  term,  the  judge  had  no  power  to 
grant  any,  or  a  longer,  time  for  filing  a  bill  of  exceptions,  and  that  it 
had  not  been  filed  in  time. 

From  the  Henry  Circuit  Court. 

Brovm  ^  Broum  and  Forkner  ^  Bundy,  for  appellants. 
A,  M.  Grose  and  W.  Grose,  for  appellee. 

BiDDLE,  J. — Complaint  on  a  promissory  note  alleged  to 
have  been  made  by  John  L.  McCorkle,  William  B.  Whit- 
worth and  Benjamin  Benbow,  by  the  name  and  style  of 
McCorkle  &  Co. 

Whitworth  and  Benbow  answered : 

First.    The  general  denial ;  and, 

Second.  That  on  the  29th  day  of  April,  1874,  the 
plaintiff  in  this  action  brought  suit  before  a  justice  of  the 
peace  on  the  identical  note  sued  on  in  this  suit,  and 
against  these  identical  defendants,  demanding  judgment 
for  two  hundred  dollars  thereon;  that  all  of  these  de- 
fendants, except  John  L.  McCorkle,  who  was  not  served 
with  process,  appeared  to  said  action,  and  submitted  the 
same  on  the  merits  to  said  justice  for  final  trial,  and  he, 
having  heard  all  the  evidence  in  the  case,  rendered  judg- 
ment against  the  defendant  Whitworth  for  one  hundred 


67~T?J7 
141  8o6 

57  107 
145  617 

57  107 
151  406 


108  SUPREME  COURT  OF  INDIANA. 


Whit  worth  et  al.  v.  Sour. 


and  fifty  dollars  and  ten  cents,  with  interest  and  costs ; 
that  Whitworth  appealed  from  that  judgment  to  the  circuit 
court,  but,  as  to  said  plaintiff  and  Benbow,  said  judgment 
yet  remains  in  full  force  and  effect.  That,  after  the  case 
had  been  so  appealed,  the  plaintiff,  as  to  Whitworth,  dis- 
missed his  cause  of  action ;  that  said  dismissal  released 
Benbow ;  and  that,  he  being  thus  released,  Whitworth  is 
also  released. 

To  the  second  paragraph  of  answer  a  demurrer,  stating 
a  want  of  sufficient  facts  alleged,  was  sustained,  and  ex- 
ception reserved. 

There  is  no  error  in  this  ruling.  The  appeal  by  Whit- 
worth from  the  judgment  of  the  justice  to  the  circuit  court, 
and  the  dismissal  of  the  cause  therein  by  the  plaintiff,  did 
not  discharge  Whitworth  from  liability  on  the  claim.  The 
plaintiff*  could  commence  his  suit  again  with  the  same 
legal  rights  as  if  no  previous  suit  had  been  commenced. 
And  there  is  no  judgment  stated  to  have  been  rendered 
against  Benbow.  For  aught  the  answer  shows,  the  case 
as  to  him  might  have  been  dismissed  before  the  justice 
of  the  peace,  or  some  other  disposition  made  of  it  which 
did  not  discharge  him  from  the  debt.  And  how  the  dis- 
missal of  a  pending  suit  in  the  circuit  court  against  Whit- 
worth could  discharge  Benbow  from  liability  on  the  same 
claim,  we  do  not  perceive. 

This  is  the  only  question  presented  in  the  record. 

There  was  a  jury  trial,  and  a  verdict  found  against  the 
appellants,  in  the  circuit  court.  A  motion  for  a  new  trial 
was  made  by  the  appellee,  overruled  by  the  court,  excep- 
tion taken,  and  thirty  days  granted  to  file  a  bill  of  ex- 
ceptions. The  bill  of  exceptions  was  not  filed  until  after 
the  term  of  court  had  expired,  and  not  within  the  thirty- 
days  j^anted  by  the  court ;  but,  in  the  bill  ot  exceptions, 
it  is  stated,  that  ^'  sixty  days'  time  is  given  said  defendants 
in  which  to  prepare  and  file  their  bill  of  exceptions  in 
said  cause ;"  and  the  bill  of  exceptions  was  signed  and 
filed  within  these  sixty  days.    The  question  is  therefore 
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presented,  whether  the  decision  of  the  court  in  term,  or 
the  order  of  the  judge  at  chambers,  shall  govern. 

The  statute  (2  R.  S.  1876,  p.  176,  sec.  343,)  provides, 
that  "  time  may  be  given  to  reduce  the  exception  to  writ- 
ing, but  not  beyond  the  term,  unless  by  special  leave  of 
the  court ;"  and  we  are  of  opinion  that  the  court  in  term, 
only,  can  extend  such  time,  and  not  the  judge  at  chambers. 
When  the  time  given  for  the  signing  of  a  bill  of  excep- 
tions has  expired,  the  power  of  the  judge  at  chambers  over 
it  for  that  purpose  is  at  an  end.  Vanness  v.  Bradley^  29 
Ind.  388 ;  McElfatrick  v.  Coffroth,  29  Ind.  87 ;  Vandoren 
V.  Kimes,  29  Ind.  582 ;  Roloson  v.  Herr,  14  Ind.  539 ;  The 
New  Albany  and  Salem  R.  R.  Co.  v.  Wilson^  16  Ind.  402 ; 
Harrison  v.  Pricey  22  Ind.  165 ;  Earl  v.  Dresser,  30  Ind. 
11 ;  Thompson  v.  Eagleton,  33  Ind.  300. 

We  think  the  bill  of  exceptions  forms  no  part  of  the 
record. 

The  judgment  is  affirmed,  with  costs. 


Black  v.  The  Statb. 

dmriNAL  Law. — IndiOment, — Cerieanty. — Name, — AnauU  wUh  IiUenL — An 
iDdictment  charged  the  defendant  with  having  committed  an  aseault  and 
battery,  with  intent  to  commit  a  rape,  upon  a  certain  woman,  alleging 
her  surname  in  one  place  to  be  McKaskej,  in  another  as  McElaakej, 
and  finally  as  McKloskej. 

Hdij  that  the  indictment  is  insufficient. 

Same.  -  Evidence, —  Variance. — On  the  trial  of  the  defendant  on  such  indict- 
ment, the  name  of  the  person  assaulted  was  shown  by  the  evidence  to  be 
McCoskey. 

Held,  that  a  conviction  of  the  defendant  was  erroneous. 

From  the  Clay  Circuit  Court. 

S.  W.  Curtis y  for  appellant. 

C  A  Buskirky  Attorney  General,  for  the  State. 
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HowK,  J. — ^At  the  May  term,  1876,  of  the  court  below^ 
the  appellant  was  indicted  for  an  alleged  assault  and  bat- 
tery, with  intent  to  commit  a  felony.  Omitting  the 
venue,  the  style  of  the  court,  and  the  signature  of  the 
prosecuting  attorney,  the  indictment  reads  as  follows : 

"  The  grand  jurors  of  Clay  county,  in  the  State  of  In- 
diana, good  and  lawful  men,  duly  and  legally  empanelled^ 
charged  and  sworn  to  inquire  into  felonies  and  certain 
misdemeanors,  in  and  for  the  body  of  said  county  of 
Clay,  in  the  name  and  by  the  authority  of  the  State  of 
Indiana,  on  their  oaths  present,  that  one  John  Black,  late 
of  said  county,  on  the  8d  day  of  August,  A.  D.  1874,  at 
said  county  and  State  aforesaid,  did  then  and  there  unlaw- 
fully, in  and  upon  one  Delana  C.  McKaskey,  a  woman^ 
unlawfully,  forcibly  and  feloniously,  make  an  assault  on 
her,  the  said  Delana  C.  McKlaskey,  did  then  and  there 
unlawfully,  forcibly,  feloniously,  and  in  a  rude,  insolent 
and  angry  manner,  touch,  beat,  strike  and  wound,  with 
the  intent  to  then  and  there  and  thereby  her,  the  said 
Delana  C.  McKloskey,  unlawfully,  forcibly,  feloniously 
and  against  her  will,  to  ravish  and  carnally  know,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana." 

At  the  May  term,  1876,  of  the  court  below,  the  appel- 
lant appeared,  in  person  and  by  counsel,  and  moved  the 
court  to  quash  said  indictment,  which  motion  was  over- 
ruled, and  to  this  decision  the  appellant  excepted.  Andy 
having  been  arraigned  on  said  indictment,  for  plea  there- 
to, the  appellant  said,  that  he  was  not  guilty  as  therein 
charged.  The  issues  thus  joined  were  tried  by  a  jury  in 
the  court  below,  and  a  verdict  was  returned,  finding  the 
appellant  guilty  as  charged  in  the  indictment,  and  assessing 
his  punishment  at  three  years'  imprisonment  in  the  state- 
prison,  and  a  fine  in  the  sum  of  ten  dollars.  Appellant's 
motion  for  a  new  trial,  on  written  causes  therefor,  was 
overruled  by  the  court  below,  and  his  exception  saved  to 


MAY  TERM,  1877.  Ill 

Black  V.  The  State. 

such  decision ;  and  judgment  was  then  rendered  on  the 
Terdict. 

The  appellant  has  assigned  in  this  court  the  following 
alleged  errors  of  the  court  below : 

Ist.  In  overruling  his  motion  to  quash  the  indictment; 
and, 

2d.    In  overruling  his  motion  for  a  new  trial. 

The  first  of  these  alleged  errors  presents  for  our  con- 
sideration the  sufficiency  of  the  indictment  against  the 
appellant  in  this  case.  It  is  provided  in  the  54th  section 
of  our  criminal  code,  that  "  The  indictment  or  informa- 
tion must  contain  :****** 

^'Second.  A  statement  of  the  facts  constituting  the  of- 
fence, in  plain  and  concise  language,  without  repetition.'' 
2  R.  8. 1876,  p.  383. 

The  55th  section  of  the  criminal  code  reads  as  follows : 
"  The  indictment  or  information  must  be  direct  and  cer- 
tain, as  it  regards  the  party,  and  the  ofience  charged."  2 
R  8. 1876,  p.  384. 

"  The  prosecutor  or  party  injured,  or  any  other  person 
named  in  the  indictment,  if  known,  must  be  described 
with  certainty ;  if  an  individual,  he  must  be  described  by 
his  christian  and  surname;  if  a  corporation,  by  their 
name  of  incorporation."  1  Archb.  Crim.  Pr.  &  PL,  8th 
ed.,  p.  245. 

The  object  of  setting  out  the  name  of  the  injured  party 
is,  to  identify  and  give  certainty  to  the  particular  fact  or 
transaction  on  which  the  indictment  is  predicated. 

The  point  is  made  in  the  case  at  bar,  that  the  name  of 
the  party  injured  is  not  "described  with  certainty,"  in 
the  indictment  against  the  appellant.  It  seems  to  us, 
that  this  point  is  well  taken.  The  indictment  in  this 
case  charged  the  appellant  with  an  assault  on  Delana  C. 
McKaskey,  a  woman,  with  intent  to  ravish  and  carnally 
know  Delana  C.  McKloskey,  whose  sex  is  not  mentioned. 
The  names,  McKaskey  and  McKloskey,  are  certainly  not 
ufeffi  sonans.    In  the  case  of  Ward  v.  The  State,  28  Ala. 
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53,  the  "true  rule"  on  this  subject  was  said  to  be,  "that 
if  the  names  may  be  sounded  alike,  without  doing  violence 
to  the  power  of  the  letters  found  in  the  variant  orthog- 
raphy,  then  the  variance  is  immaterial."  But,  in  this 
case,  it  is  impossible  to  give  the  two  names,  found  in  the 
indictment  against  the  appellant,  the  same  sound,  with- 
out ignoring  entirely  the  force  and  effect  of  two  of  the 
letters  in  the  latter  name.  It  is  impossible  to  tell,  from 
the  indictment,  with  any  degree  of  certainty,  the  true 
name  of  the  injured  party.  And  therefore  we  hold,  that 
this  indictment  is  not  "  direct  and  certain,  as  it  regards 

*  *  *  the  offence  charged,"  as  our  criminal  code 
requires  that  it  must  be. 

For  the  reasons  given,  in  our  opinion,  the  court  below 
erred,  in  overruling  the  appellant's  motion  to  quash  the 
indictment. 

The  conclusion  we  have  reached,  in  regard  to  the  in- 
dictment, renders  it  unnecessary  for  us  to  consider  and 
decide  any  other  question,  involved  in  this  cause.  It  will 
not  be  improper  for  us  to  say,  however,  that  the  evidence 
on  the  trial  of  this  cause,  which  is  properly  in  the  record, 
gives  the  injured  party  the  name  of  Delana  C.  McCoskey, 
which  name  is  at  variance  with  each  and  all  the  names 
given  in  the  indictment.  Without  going  into  any  de- 
tailed examination  of  the  questions  presented  by  the  sec- 
ond alleged  error,  we  say  generally,  in  conclusion,  that,  in 
our  opinion,  the  court  below  erred,  in  overruling  the  appel- 
lant's motion  for  a  new  trial  of  this  cause. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  court  to  sustain 
the  appellant's  motion  to  quash  the  indictment;  and  the 
clerk  of  this  court  will  notify  the  warden  of  the  state- 
prison  to  return  the  appellant  to  the  custody  of  the 
aheriff'  of  Clay  county. 
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BoBiNSON  V.  The  State. 

KjBDBKXL  Law. — FcrniaUion, — Indictment. — SuUule  cf  LimUaUons. — Ckmeeal- 
mod  cf  Ojfmot, — SuUiiie  Ckmstrued. — An  indictment  for  open  and  notorioua 
fornication  alleged  that  the  defendant,  during  a  time  specified,  more 
than  two  years  prior  to  the  finding  of  the  indictment,  had  openly  lived 
and  cohabited  with  a  certain  unmarried  woman,  and  had  '^  concealed  the 
fact  of  said  crime  until,"  etc.,  ''by  publicly  acknowledging  and  claiming 
the  said"  woman  "to  be  his  wife." 

Sdi^  that  the  indictment  is  insufficient,  the  all^;ed  concealment  not  being 
of  the/od  of  the  crime  charged. 

JStUd^  also,  that  the  mere  denial,  by  the  defendant,  of  having  committed  a 
crime  charged,  is  not  such  a  ''concealment"  as  is  contemplated  by  sec- 
tion 13  (2  B.  S.  1876,  p.  374,)  of  the  act  in  relation  to  criminal  pleading 
and  practice. 

From  the  Tippecanoe  Circuit  Court 

ix.  S.  Orth  and  J.  Park^  for  appellant. 

(7.  A.  Buskirkj  Attorney  General,  for  the  State. 

BiDDLE,  J. — Indictment  against  the  appellant,  charging 
the  offence  in  the  following  words :  "  That  Hiram  Rob- 
inson, on  the  27th  day  of  October,  A.  D.  1867,  at  the 
•county  and  State  aforesaid,  and  from  that  day  until  the 
16th  day  of  April,  A.  D.  1878,  in  said  county  and  State, 
•did  then  and  there  unlawfully  live  in  open  ieind  notorious 
fornication,  together  with  one  Mary  Watson,  a  woman, 
who  was  then  and  there,  and  during  all  said  time,  un- 
married; he,  the  said  Hiram  Robinson,  having  concealed 
the  fact  of  said  crime,  until  the  80th  day  of  May,  A.  D. 
1877,  by  publicly  acknowledging  and  claiming  the  said 
Mary  Watson  to  be  his  wife." 

A  motion  to  quash  the  indictment  was  overruled,  and 
•exception  reserved.  Plea  of  not  guilty;  trial  by  jury; 
verdict  of  guilty ;  fine  of  fifty  dollars,  and  imprisonment  in 
the  county  jail  seven  months.  Over  motions  for  a  new 
trial  and  in  arrest  of  judgment,  and  exceptions  by  the  ap- 
pellant, the  court  rendered  judgment  on  the  verdict 
Vol.  LVn.-^8 
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The  first  error  assigned  is,  overruling  the  appellant's 
motion  to  quash  the  indictment. 

It  appears  upon  the  face  of  the  indictment,  by  the  dates 
alleged,  and  by  the  time  it  was  filed,  that  the  oifence  is 
barred  by  the  statute  of  limitations,  unless  the  allegation 
that  the  appellant  concealed  the  fact  of  the  crime  is  suf- 
ficient to  take  it  out  of  the  statute. 

It  has  been  held  by  this  court,  that  the  words,  **  con- 
ceals the  fact  of  the  crime,"  in  section  13,  2  R.  S.  1876, 
p.  374,  must  be  held  to  mean  the  concealment  of  the  fact 
that  a  crime  had  been  committed,  unconnected  with  the 
fact  that  the  accused  was  the  guilty  perpetrator;  and, 
further,  the  enactment  evidently  intends  that  the  conceal- 
ment of  the  fact  of  the  crime  must  be  the  result  of  some 
positive  act  done  by  the  accused,  and  calculated  to  prevent 
a  discovery  of  the  fact  of  the  commission  of  the  offfence 
of  which  he  stands  charged.  Jones  v.  The  State,  14  Ind. 
120 ;  The  State  v.  Fries,  53  Ind.  489. 

In  the  case  before  us,  the  allegation  of  concealment 
does  not  show  that  the  appellant  concealed  the  fact  of 
the  crime,  but  that  he  merely  acknowledged  the  affirma- 
tive of  a  fact  which  it  was  necessary  for  the  State  to 
negative.  A  fact  is  something  which  exists.  The  affir- 
mation of  something  which  does  not  exist  is  not  conceal- 
ing a  fact  which  does  exist.  Nor  was  the  thing  so 
affirmed  unconnected  with  the  fact  that  the  accused  was 
the  guilty  perpetrator.  Nor  does  the  allegation  show 
any  positive  act  of  concealment  done,  but  merely  the  ac- 
knowledgment of  a  fact  which  the  State  alleges  did  not 
exist. 

According  to  the  construction  of  section  13,  claimed 
by  the  State,  the  mere  denial  of  guilt  by  the  accused 
would  be  an  act  of  concealment  which  would  take  a  case 
out  of  the  statute  of  limitations,  and  put  the  person 
charged  in  the  dilemma  of  either  admitting  his  guilt  when 
accused,  or  abandoning  his  right  under  the  statute.  This, 
surely,  can  not  be  the  meaning  of  the  enactment. 
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To  apply  our  construction  of  the  statute  to  the  case 
before  us,  we  think  the  acknowledgment  by  the  appel- 
lant of  Mary  Watson  as  his  wife  was  not  a  positive  act 
which  can  be  held  to  conceal  the  fact  of  the  crime  of 
open  and  notorious  fornication.  The  indictment,  in  our 
opinion,  is  insufficient. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  to  quash  the  in- 
dictment. 


Rudolph  v.  Lane. 

EvnxENCE. —  Weight  of. —  Witness, — Supreme  Court, — Courta  onght  not,  as  a 

,  role,  to  weigh  the  evidence  produced  by  the  respective  parties  to  a  cause 
on  trial,  merely  by  the  namber  of  witnesses  who  may  testify  for  each, 
but  mast  determine  which  are  the  more  worthy  of  belief ;  and,  where  the 
evidence  is  conflicting,  such  decision  will  not  be  disturbed  by  the  Sa« 
preme  Court  on  appeal. 

Same. — Parol  Evidence  of  OorUenis  of  Writing  Destroyed, — Parol  evidence  may 
be  given  of  the  contents  of  an  instrument  which  has  been  destroyed, 
whether  such  destruction  was  done  purposely,  by  accident,  or  by  mistake. 

Saicb. — F'raud, — ^Where  such  destruction  was  done  purposely,  and  appa- 
rently with  a  fraudulent  design,  parol  evidence  of  its  contei^  will  not 
be  permitted,  without  first  introducing  evidence  rebutting  the  presump* 
tion  of  fraud. 

Prom  the  Cass  Circuit  Court. 

N.  0.  BosSy  for  appellant. 
McConnell  ^  Nelson^  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellant, 
as  defendant,  before  a  justice  of  the  peace  of  Cass  county, 
in  this  State,  upon  the  following  cause  of  action : 

"  Daniel  A.  Rudolph  to  Sampson  G.  Lane,  Dr. 

"To  cash  loaned  him  on  the  5th  day  of  April, 

1870,  at  Eokomo,  Indiana    ....    $125  00 
^  Interest  on  same,  at  six  per  cent,  per  annum  .       28  75 


57    116 

[181  aao 

166     478 


u 


Total 


»158  75" 
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There  was  a  judgment  by  default,  before  the  justice, 
for  the  full  amount  of  the  claim,  from  which  judgment 
an  appeal  was  duly  taken  to  the  court  below.  The  cause 
was  tried  by  the  court,  without  a  jury,  on  the  2d  day  of 
December,  1875,  and  a  finding  was  made  in  favor  of  the 
appellee  and  against  the  appellant,  for  the  sum  of  one 
hundred  and  sixty-six  dollars  and  eighty-seven  cents.  On 
written  causes  filed,  the  appellant  moved  the  court  below 
for  a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  the  appellant  excepted.  And  judgment  was  ren- 
dered by  the  court  below  upon  its  finding,  from  which 
judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  alleged 
error  of  the  court  below,  the  overruling  of  his  motion  for 
a  new  trial.  The  causes  for  a  new  trial,  assigned  by  the 
appellant  in  his  motion  therefor,  were  as  follows : 

"  1.  The  finding  and  decision  of  the  court  are  not  sus- 
tained by  sufficient  evidence,  and  are  contrary  to  law; 
and, 

"  2.  For  error  of  law  committed  by  the  court  on  the 
trial  of  the  cause,  in  permitting  the  plaintiff  and  N".  J. 
Owens  to  testify  to  the  contents  of  a  written  note  or  line, 
from  the  defendant  to  the  plaintiff,  which  testimony  was 
as  follows : 

"  Sampson  G.  Lane,  plaintiff: 

"  *  On  the  5th  day  of  April,  1870, 1  was  on  the  railroad, 
three  miles  north  of  Kokomo,  when  the  train  passed.  The 
defendant  was  on  the  train,  and  dropped  a  piece  of  paper 
which  I  picked  up  and  read,  and  then  handed  it  to  Mr. 
Owens.  It  was  destroyed.  I  destroyed  it,  because  I  had 
confidence  in  Mr.  Rudolph.  It  requested  me  to  loan  him 
one  hundred  and  twenty-five  dollars  for  three  or  four 
days.' 

"  To  which  testimony,  as  to  the  contents  of  said  note, 
the  defendant  at  the  time  objected,  and  the  court  over- 
ruled the  objection  and  permitted  the  witness  to  state  its 


r 


MAY  TERM,  1877.  117 


Budolpli  V,  Lane. 


contents,  to  which  ruling  the  defendant  at  the  time  ex- 
cepted. 

"  W.  J.  Owens,  testified : 

^^  ^  I  was  present  when  the  train  passed,  and  the  note 
was  thrown  off  to  Mr.  Lane.  Rudolph  threw  it  off.  It 
was  written  by  pencil.  Rudolph's  name  was  signed  to  it. 
I  read  it,  and  then  tore  it  up  and  threw  it  on  the  ground. 
I  can  not  state  the  exact  language  of  the  note,  but  the 
purport  of  it  was  a  request  to  loan  him  one  hundred  and 
twenty-five  dollars  for  a  few  days.  He  stated  he  would 
be  back  on  a  certain  train.' 

"  To  which  evidence  of  the  contents  of  said  note,  the 
defendant  at  the  time  objected.  The  court  overruled  the 
objection  and  admitted  the  evidence,  to  which  the  defend- 
ant at  the  time  excepted." 

In  reference  to  the  first  cause  for  a  new  trial,  apf)ellant'8 
learned  counsel  says,  in  his  brief: 

"  The  plaintiff^  to  make  out  his  case,  must  establish  by  a 
preponderance  of  the  evidence,  that  he  loaned  the  money. 
This  he  has  not  done.  He  and  the  defendant  stand  alike 
interested  in  the  event  of  the  suit,  and  one  states  that  the 
money  was  loaned,  and  the  other  that  it  was  not.  This 
leaves  the  case  as  if  there  was  no  evidence  on  the  pointy 
and  the  finding  should  have  been  for  the  defendant. 

This  conclusion  by  no  means  follows  from  the  premises 
of  the  learned  attorney.  Courts  do  not,  and  ought  not 
to,  as  a  rule,  weigh  evidence  by  the  number  of  witnesses 
testifying  on  each  side.  The  evidence  of  one  witness^ 
even  though  a  party,  may,  and  often  ought  to,  have  more 
weight  in  the  decision  of  the  cause  than  the  testimony  of 
a  dozen  adverse  witnesses.  The  court  below  must  judge 
of  the  credibility  of  the  different  witnesses,  and  weigh 
and  reconcile  their  clashing  evidence;  and,  if  their  evi- 
dence can  not  be  harmonized,  the  court  below,  or  jury 
trying  the  cause,  must  determine  which  of  the  witnesses 
are  the  more  worthy  of  belief.    The  conclusion  arrived  at 
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by  the  triers  of  the  facts,  in  cases  of  conflicting  evidence, 
will  always  be  respected  and  upheld  by  this  court. 

The  second  cause  assigned  by  the  appellant  for  a  new 
trial  of  this  action  was  the  alleged  error  of  law  occurring 
at  the  trial,  and  excepted  to  at  the  time,  in  the  admission 
of  evidence  as  to  the  contents  of  the  destroyed  note, 
thrown  from  a  train  of  cars  by  the  appellant  to  the  appel- 
lee. Appellant's  counsel  insists,  "that  where  a  party 
purposely,  and  not  through  mistake  or  inadvertence,  de- 
stroys a  writing,  he  may  not  afterward  give  parol  evi- 
dence  of  its  contents."  This  question  is  one  of  but  little 
importance  in  this  case.  But,  in  our  opinion,  the  learned 
counsel  has  not  stated  the  law  on  this  subject  with  his 
usual  accuracy.  Our  understanding  of  the  rule  of  evi- 
dence on  this  point  is  this,  that  where  a  party  purposely, 
and  apparently  with  a  fraudulent  design,  destroys  a 
writing,  he  will  not  be  permitted  to  give  parol  evidence 
of  its  contents,  without  first  introducing  evidence  to  rebut 
the  suspicion  of  fraud  arising  from  his  act.  TTie  Count 
Joannes  v.  Bennett,  5  Allen,  169 ;  Blade  v.  Nolandy  12 
Wend.  173 ;  Riggs  v.  Tayloe,  9  Wheat.  483. 

In  this  case,  however,  we  do  not  think  that  the  act  of  the 
appellee,  in  destroying  the  appellant's  note  to  him,  was  cal- 
culated to  create  even  the  slightest  suspicion  of  any  fraudu- 
lent design  on  the  part  of  the  appellee.  And  if  it  could 
be  said,  that  even  a  shadow  of  suspicion  might  possibly 
arise  from  appellee's  act  in  destroying  said  note,  it  was 
certainly  rebutted  and  removed  by  the  appellee's  evidence, 
that  he  destroyed  the  note  because  he  had  confidence  in 
the  appellant. 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  af&rmed,  with  ten 
per  cent,  damages,  at  the  costs  of  the  appellant. 
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Cbdonai.  Law. — Fish  Law.^Affidavii,-— An  affidavit  filed  before  a  juetice        |i84  8541 

of  the  peace  charged,  that,  "on  or  about"  a  certain  day  in  April,  in  a  oer-  57   U9j 

tain  year,  at  a  certain  county  in  this  State,  the  defendant  "did  then  and  

there  unlawfully  take  one  fish,  with  a  spear^  in  and  from"  a  certain 

river. 

Heldy  that  the  affidavit  is  sufficient. 

SAME.—ConstUuiumal  Law.^The  act  of  February  22d,  1871,  (2  B.  S.  1876, 
p.  481,)  "for  the  protection  of  fish,"  etc.,  is  constitutional. 

From  the  Elkhart  Circuit  Court. 

J.  A.  S.  Mitchell  and  H.  D,  Wilson,  for  appellant. 
C.  A.  Buskirk,  Attorney  General,  and  W.  C.  Glasgow^ 
Prosecuting  Attorney,  for  the  State. 

Perkins,  C.  J. — The  following  affidavit  was  made : 
"State  of  Indiana,  Elkhart  county,  set::  Before  me, 
Elbridge  G.  Chamberlain,  a  justice  of  the  peace  for  said 
county,  came  Jacob  Stuttsman,  who,  being  duly  affirmed 
according  to  law,  deposeth  and  saith,  that  on  or  about  the 
25th  day  of  April,  in  the  year  1876,  at  the  county  of  Elk- 
hart, and  State  of  Indiana,  Abraham  Stuttsman,  late  of 
said  county,  did  then  and  there  unlawfully  take  one  fish, 
with  a  spear,  in  and  from  the  Elkhart  river,  contrary  to 
the  form  of  the  statutes  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State  of  Indiana. 

"  Jacob  "W.  Stuttsman. 
**  Subscribed  and  sworn  to  before  me  this  10th  day  of 
May,  1876.  E.  G.  Chamberlain, 

[SBAL.]  "  J.  P." 

The  defendant  had  a  trial  before  the  justice,  and  was 
fined  five  dollars. 

He  appealed  to  the  circuit  court. 

Xn  that  court,  a  motion  was  made  to  quash  the  affidavit^ 
but  no  cause  therefor  was  specified.  The  motion  was 
overruled;  whereupon  the  cause  was  tried  by  a  jury,  ver- 
dict for  the  State,  and  a  fine  imposed  upon  the  defendant 
■of  five  dollars. 
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A  motion  for  a  new  trial  was  intei^posed,  alleging  that 
the  verdict  was  not  sustained  by  the  evidence,  and  was 
contrary  to  law.  The  motion  was  overruled,  and  excep- 
tion taken.  The  evidence  is  not  in  the  record.  A  motion 
in  arrest  followed,  alleging  the  insufficiency  of  the  affida- 
vit, which  motion  was  also  overruled,  and  exceptioa 
taken.    Appeal  to  this  court. 

The  overruling  of  the  motions  above  enumerated  ia 
here  assigned  for  error. 

"We  have  a  statute,  enacting  "  That  no  person  shall  take 
any  fish  with  a  net,  seine,  gun,  or  trap  of  any  kind,  or  set 
net,  weir  or  pot,  in  any  of  the  lakes,  ponds,  rivers,  and 
small  streams  in  this  State,  except  as  hereinafter  provided. 
No  person  shall  take  any  fish  with  a  gig  or  spear  during 
the  months  of  March,  April,  May,  November  and  Decem- 
ber. Any  person  violating  the  provisions  of  this  section^ 
shall  be  subject  to  a  fine  for  each  fish  so  taken,  [of?]  not 
less  than  five  nor  more  than  twenty -five  dollars :  Provided,. 
That  the  penalty  in  this  section  shall  not  be  enforced 
against  persons  catching  small  minnows  for  bait  with 
seines,'*  etc.    2  R.  8.  1876,  p.  481,  sec.  1. 

This  is  all  of  the  fish  law  that  has  any  bearing  upon 
the  case  before  us. 

It  provides,  that  any  person  who  takes  a  fish  with  a 
spear,  in  any  of  the  rivers  of  this  State,  during  the 
months  named  in  the  statute,  shall  be  fined  not  less  than 
five  dollars,  etc. 

The  defendant,  in  one  of  the  months  within  which  it 
was  unlawful  so  to  do,  did,  as  we  must  presume  in  the 
absence  of  the  evidence  on  which  he  was  convicted,  take 
a  fish,  with  a  spear,  in  and  from  one  of  the  rivers  of  thi& 
State,  with  which  offence  he  was  properly  charged  in  the 
affidavit  on  which  he  was  prosecuted. 

He  violated  the  law  and  incurred  its  penalty. 

His  case  does  not  fall  within  the  proviso  in  the  section 
copied.  The  fish  law  is  constitutional  and  valid.  Gentile 
V.  The  Statey  29  Ind.  409 ;  The  State  v.  JBoone,  30  Ind.  225. 
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We  see  no  alternative  left  us  but  to  affirm  the  judgment 
of  the  court  below. 

Judgment  affirmed,  with  costs. 


Gkant  v.  Wbstfall. 
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SUPBEME  Court. — Amgnment  of  Error, — New  TriaL — iVcwrioc — An  aaeign-  '  g   '^ 

ment  as  error  of  a  ruling  which  is  merely  cause  for  a  new  trial,  presents  ~g7~i2i 

no  qaestion  to  the  Supreme  Court,  on  appeal.  I60  351 

Samel — ^Everj  cause  for  a  new  trial,  properly  assigned  in  the  motion  there- 
for, is  brought  before  the  Supreme  Court  for  review,  by  an  assignment 
as  error  of  the  ruling  of  the  lower  court  on  such  motion. 

New  Tbial. — Motion, — Evidenee. — Practioe, — A  motion  for  a  new  trial, 
based  upon  the  alleged  erroneous  admission  or  exclusion  of  evidence, 
must  clearly  specify  the  evidence  in  question. 

Same. — Instruction  to  Jury, — A  motion  for  a  new  trial,  based  upon  the  al- 
leged erroneous  giving  or  refusal  of  an  instruction  to  the  jury,  must 
clearly  specify  the  instruction  in  question. 

Sufbbme  Coubt. — Verdict, —  Weight  0/  Emdenoe, — I\uctice, — A  verdict  will 
not  be  disturbed  by  the  Supreme  Court,  on  appeal,  where  there  is  evi* 
dence  tending  to  support  it. 

From  the  Vigo  Circuit  Court. 

8.  B.  Gookins  and  G.  C.  Duy^  for  appellant.  J 

S.  C.  Davis,  S.  B.  Davis,  E.  D.  Seldomridge^  J.  P.  Bairdy  j 

C.  Craft  and  J.  N.  Pierce,  for  appellee.  j 

HowK,  J. — In  this  action  the  appellee  was  plaintiff',  and 
the  appellant  and  George  Carico,  sheriff"  of  Vigo  county, 
Indiana,  were  defendants,  in  the  court  below.  In  his 
complaint,  the  appellee  alleged,  in  substance,  that  on  the 
9th  day  of  December,  1870,  Ann  Westfall,  Mortimer 
Westfall  and  Frank  M.  Westfall  conveyed  by  warranty 
deed  to  the  appellee  the  real  estate  in  the  city  of  Terre 
Haute,  in  said  Vigo  county,  particularly  described  in  said 

complaint;  that  afterward,  on  the  —  day  of ,  1871, 

Daniel  F.  Gennett  and  others  obtained  a  judgment,  in  the 
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Vigo  Common  Pleas  Court,  in  the  Bum  of  three  hundred 
and  forty-seven  dollars  and  seven  cents,  against  the  said 
Ann,  Mortimer  and  Frank  M.  Westfall;  that  at  the 
September  term,  1872,  of  the  court  below,  the  said  Daniel 
F.  Gennett  and  others  commenced  proceedings  to  have 
the  said  conveyance  to  the  appellee  set  aside,  and  obtained 
a  judgment  against  the  said  Westfalls  and  the  appellee, 
setting  aside  said  conveyance,  and  subjecting  said  real  es- 
tate to  the  payment  of  the  aforesaid  judgment  against  said 
Ann,  Mortimer  and  Frank  M.  Westfall ;  that  afterward, 
on  the  22d  day  of  November,  1873,  said  real  estate  was 
sold  on  an  execution  or  order  of  sale,  to  satisfy  said  judg- 
ment, and  the  said  Gennett  and  others,  the  said  judgment- 
plaintiffi,  became  the  purchasers  of  said  real  estate,  pay- 
ing therefor  the  sum  of dollars,  the  exact  amount  of 

their  judgment  and  costs,  which  sum  was  all  they  ever,  at 
any  time,  paid  for  said  property;  that  when  said  judg- 
ment-plaintiffi  purchased  said  real  estate,  on  said  22d  day 
of  Ifovember,  1873,  they  took  a  sheriff's  certificate  for  a 
deed,  which  certificate  entitled  them  to  a  deed  within  one 
year  from  that  time  from  the  sheriff,  on  conditions  therein 
specified ;  that  on  the  21st  day  of  November,  1874,  and 
before  the  time  of  redemption  had  expired,  the  appellee 
paid  the  said  Daniel  F.  Gennett  and  others,  the  said  judg- 
ment-plaintiffs, the  sum  of  four  hundred  and  ninety-seven 
dollars  and  seven  cents,  the  full  amount  of  judgment, 
interests  and  costs,  due  said  Gennett  and  others,  on  which 
«aid  real  estate  was  sold ;  that,  at  the  time  the  appellee 
paid  said  money,  he  had  no  notice  of  any  assignment  of 
Baid  sheriff's  certificate,  but  paid  the  money  in  good  faith 
to  said  judgment-plaintiffs,  believing  them  to  be  the 
owners  and  holders  of  said  claim  and  certificate ;  that  the 
Appellant  claimed  to  hold  said  sheriff's  certificate  by 
assignment  from  said  judgment-plainti£b,  and  demanded 
that  his  codefendant,  George  Carico,  then  sheriff  of  Vigo 
county,  should  make  him,  on  said  certificate,  a  deed  to 
said  real  estate,  and  threatened  and  was  about  to  compel 
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said  Carico,  as  such  sheriff,  to  make  such  deed,  and  that 
said  CaricOy  as  such  sheriff,  was  about  to  execute  such 
deed  to  the  appellant ;  and  that  the  appellee  was  informed 
and  believed  that  the  appellant's  title  to  said  certificate 
was  merely  colorable,  and  that  the  assignment  thereof  to 
him  was  made  without  consideration;  and  that,  if  said 
Garico  should  make  said  deed  to  appellant,  it  would  work 
irreparable  injury  to  appellee.  Wherefore  appellee  prayed 
for  a  temporary  restraining  order,  and,  on  final  hearing, 
for  a  perpetual  injunction  against  said  George  Carico, 
sheriff,  from  executing  said  deed  to  appellant,  that  said 
sherifi'^s  certificate  might  be  cancelled,  and  for  all  other 
proper  relief. 

To  appellee's  complaint  the  appellant  answered,  admit- 
ting the  allegations  of  the  complaint,  except  that  he 
denies  that  all  the  judgment-plaintiffs  became  the  pur- 
chasers at  said  sheriff's  sale  of  the  real  estate  in  contro- 
versy, but  he  avers  that  Theodore  Schwartz,  one  of  said 
judgment-plaintiffs,  became  such  purchaser,  and  took  the 
sheriff's  certificate  for  a  deed,  which  entitled  him  to  a 
deed  of  said  real  estate,  on  the  conditions  therein  speci- 
fied; and  the  appellant  averred,  that  on  the  3d  day  of 
January,  1874,  said  Theodore  Schwartz,  by  his  written 
assignment  on  said  certificate,  for  a  valuable  consideration 
paid  in  good  faith,  assigned  said  certificate  to  the  appel- 
lant, and  that  from  that  time  he  had  been  the  owner  and 
holder  of  said  certificate ;  that  whether  the  appellee  had 
paid  said  judgment- plaintiffs,  before  the  time,  for  redemp- 
tion had  expired,  the  sum  of  four  hundred  and  ninety- 
seven  dollars  and  seven  cents,  as  stated  in  the  complaint, 
was  unknown  to  the  appellant,  but  from  the  best  of  his 
information  and  belief  he  denied  that  the  appellee  had 
made  such  payment ;  and  the  appellant  denied  that  said 
judgment-plaintifts  had  any  right  or  power  to  receive 
such  payment,  they  having  no  interest  in  said  certificate 
at  the  time  of  such  alleged  payment ;  and  the  appellant 
denied  that  his  title  to  said  certificate  was  merely  colora- 
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ble,  and  he  denied  that  it  was  made  to  him  without 
consideration,  and  he  averred  that  it  was  made  upon  a 
valuable  consideration,  paid  in  good  faith  by  the  appellant* 
And  appellant  admitted,  that,  as  owner  and  holder  of  said 
certificate,  he  had  demanded  of  the  defendant  Carico,  then 
sheriff  of  Vigo  county,  that  he  make  a  deed  to  appellant 
of  said  real  estate ;  and  appellant  asked  that  his  answer 
be  taken  as  a  cross-bill  against  the  appellee  and  said 
Carico,  and  that  said  Carico  be  required  by  an  order  of 
the  court  below  to  execute  to  appellant  a  deed  of  said 
real  estate,  pursuant  to  said  certificate,  and  that  his  title 
thereto  be  quieted  and  confirmed,  and  for  all  proper  relief. 
To  appellant's  answer  and  cross-bill,  appellee  replied  in 
two  paragraphs : 

1.  A  general  denial ;  and, 

2.  In  his  second  paragraph,  the  appellee  alleged,  in 
substance,  that  said  judgment-plaintiffs,  said  Theodore 
Schwartz  included,  were  partners  at  the  time  said  judg- 
ment was  taken,  and  said  sale  made  on  execution ;  that 
said  judgment  was  a  firm  judgment,  and  the  sale  was  for 
the  benefit  of  the  firm,  and  said  Schwartz  bid  in  said  real 
estate  for  the  firm,  and  paid  nothing  to  his  partners  on 
said  sale,  and  nothing  to  the  sheriff'  except  costs,  which 
he  paid  with  the  firm  money,  and  gave  the  sheriff  the 
firm's  receipt  for  principal  and  interest;  that  Isaac  N. 
Pierce,  an  attorney  of  the  court  below,  was  employed  by 
said  firm  to  collect  said  debt  from  the  appellee  and  other 
parties  liable  on  said  debt ;  that  said  Pierce  obtained  said 
judgment  and  decree  to  sell  said  real  estate,  and  superin- 
tended said  sale  and  made  the  bid  for  said  Schwartz,  and 
had  a  general  employment  to  collect  the  amount  due; 
that  said  Schwartz  and  said  firm  were  all  non-residents^ 
and  had  no  agent  here  to  receive  the  money  for  redemp- 
tion other  than  said  Pierce,  who  was  their  agent  and 
attorney  for  said  purpose,  and  had  never  been  discharged 
from  his  said  employment;  that  appellee  paid  to  said 
Pierce  the  full  amount  of  the  purchase-money  and  inter- 
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•est  vrtthin  the  time  for  redemption,  without  any  notice 
of  an  assignment  to  appellant,  and  fully  believing  that 
said  Pierce  was  authorized  to  receive  said  money ;  and 
that  the  appellant,  at  the  time  said  judgment  was  taken, 
and  said  sale  was  made,  and  said  assignment  was  made  to 
him,  had  an  interest  in  and  was  a  member  of  said  firm. 
Wherefore,  etc. 

And  the  issues  joined  in  this  action  were  tried  by  a 
jury  in  the  court  below,  and  a  verdict  was  returned  for 
the  appellee.  On  written  causes,  the  appellant  moved  the 
court  for  a  new  trial,  which  motion  was  overruled,  and 
appellant  excepted,  and  judgment  was  rendered  on  the 
verdict. 

The  only  alleged  error  of  the  court  below,  properly  as- 
signed by  the  appellant  in  this  court,  is  the  overruling  of 
his  motion  for  a  new  trial. 

The  appellee  has  also  assigned,  as  alleged  errors,  the 
several  causes  for  a  new  trial  specified  in  his  motion 
therefor;  but  this  assignment  was  unnecessary  and  im- 
proper. Every  cause  for  a  new  trial,  properly  specified 
in  the  motion  therefor,  is  brought  under  review  in  this 
4^urt  by  the  simple  assignment  as  error  of  the  ruling  of 
the  court  below  on  the  motion  for  such  new  trial. 

In  this  case,  the  causes  for  a  new  trial,  in  appellant's 
motion  therefor  addressed  to  the  court  below,  were  thus 
stated : 

**  1.  The  court  erred  in  admitting  evidence  oflfered  by 
plaintiflf,  and  objected  to  by  defendant; 

"  2.  In  excluding  evidence  offered  by  defendant,  on 
plaiiitift*'s  objections : 

"  8.  The  verdict  of  the  jury  is  contrary  to  law  and  the 
evidence ; 

"  4.  The  court  erred,  in  instructing  the  jury  as  prayed 
by  the  plaintiff;  and, 

"  5.  The  court  erred,  in  refusing  to  instruct  the  jury  as 
prayed  by  the   defendant,  and  in  changing  and  modi- 
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fying  instructions  as  prayed  by  the  defendant,  and  in  giv- 
ing them  as  modified." 

The  first  two  of  these  alleged  causes  for  a  new  trial 
were  too  vague,  indefinite  and  uncertain  to  point  out 
to  the  court  below,  with  any  sufficient  precision,  the 
rulings  complained  of,  or  to  present  to  this  court  any 
question  for  our  consideration.  It  has  been  repeatedly 
held  by  this  court,  that  where  a  party  complains  of  an 
alleged  erroneous  decision  of  the  court  trying  the  cause, 
either  in  the  admission  or  exclusion  of  offered  evidence, 
he  must  point  out  in  his  motion  for  a  new  trial,  with 
reasonable  certainty,  the  particular  evidence  admitted  or 
excluded ;  otherwise  the  court  below  need  not,  and  this 
court  will  not,  consider  such  alleged  erroneous  decision. 
Beeves  v.  Plough,  41  Ind.  204 ;  Holding  v.  Smith,  42  Ind. 
536 ;  Betson  v.  The  StatCj  ex  rel.j  etc.,  47  Ind.  54 ;  Bowers  v. 
Bowers,  53  Ind.  430.  ^ 

Under  these  authorities,  and  others  to  the  same  effect 
in  our  Beports,  we  are  bound  to  hold,  that  the  first  and 
second  causes  for  a  new  trial,  assigned  by  appellant  in  his 
motion  therefor  in  this  action,  were  insufficient,  by  reason 
of  their  vagueness  and  uncertainty,  and  present  no  ques- 
tion for  our  consideration. 

The  same  objections  will  apply  with  equal  force  to  the 
fourth  and  fifth  causes  for  a  new  trial,  as  specified  in  ap- 
pellant's motion  in  this  action.  These  two  causes  for  a 
new  trial  complain  of  alleged  errors  of  the  court  below 
in  instructing,  and  in  refusing  to  instruct,  the  jury  trying 
the  cause.  This  court  has  uniformly  held  for  years  past, 
that  a  motion  for  a  new  trial,  on  the  ground  of  error  of  law, 
either  in  giving  or  in  refusing  to  give  instructions  to  the 
jury,  must  specify  with  reasonable  certainty  the  particu- 
lar instructions  which  the  court  erred  in  giving,  and  the 
particular  instructions  which  the  court  erred  in  refusing 
to  give.  Beeves  v.  Plovgh,  supra;  Boxoman  v.  Phillips^  47 
Ind.  341 ;  Adams  v.  Holmes,  48  Ind.  299 ;  Douglass  v. 
Blankenshipy  50  Ind.  160. 
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"We  think  this  requirement  a  wise  and  reasonable  one, 
and  we  know  of  no  good  reason  for  changing  the  well- 
established  rule. 

This  disposes  of  all  the  causes  for  a  new  trial,  assigned 
in  appellant's  motion,  except  the  third  cause,  that  "  the 
verdict  of  the  jury  is  contrary  to  law  and  the  evidence." 
The  only  question  presented  by  this  cause  for  a  new  trial 
is,  whether  or  not  the  verdict  of  the  jury  is  sustained  by 
sufficient  legal  evidence.  We  think  it  is.  There  was 
evidence  before  the  jury  tending  to  sustain  their  verdict, 
and  where  this  is  the  case,  in  our  opinion  we  ought  not 
to  disturb  the  verdict. 

The  court  below  committed  no  error,  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


SOHOOLBB  V.  ThB  BtATB. 

GRiiairAi«  Law. — Keqinng  QambUngApparahu, — Evidence  — fTeofKiy.— Upon 
the  trial  of  a  defendant  indicted  for  being  "  unlawfully  the  keeper  of  a 
certain  faro-bank,  for  the  purpose  of  wagering  thereon  articles  of  value," 
the  court,  over  the  objection  of  the  defendant,  permitted  a  witness  on 
behalf  of  the  State  to  testify  that  he  had  understood  "from  others,  that 
the  defendant"  and  another  "were  the  owners  of  the  faro-bank,"  and 
that  he  knew  its  ownership  only  "by  hearsay." 

Hdd,  that  the  evidence  was  merely  hearsay,  and  incompetent,  and  its  ad- 
mission erroneous. 

From  the  Montgomery  Circuit  Court. 

J.  M.  Thompson^  W.  H.  Thompson  and  J.  B.  Courtney^ 
for  appellant. 

C.  A.  Buskirky  Attorney  General,  for  the  State. 

SiDDLE,  J. — ^Indictment  against  the  appellant  for  being 
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*^  unlawfally  the  keeper  of  a  certain  faro^bank,  for  the 
purpose  of  wagering  thereon  articles  of  value." 

No  question  is  made  upon  the  sufficiency  of  the  indict- 
ment.    Trial  and  conviction. 

A  question  as  to  the  competency  of  evidence  is  reserved 
in  the  record,  for  our  consideration. 

During  the  trial,  the  State  offered  to  prove  by  a  com- 
petent witness,  ^^that  he,  the  witness,  had  heard  from 
other  persons,  and  from  rumor  generally,  that  the  defend- 
ant. Clay  Schooler,  and  one  Howard  Wilson  were  the 
owners  and  keepers  of  the  faro-bank ;  and  that,  in  the 
room  where  the  faro-bank  was  kept,  [it]  was  generally 
understood  and  spoken  of  as  the  faro-bank  of  Schooler 
A  Wilson,  to  which  the  defendant  objected,  on  the  ground 
that  such  testimony  was  only  hearsay,  and  inadmissible 
for  that  reason.  The  attorney  for  the  State  then  said  he 
would  bring  the  testimony  home  to  the  defendant,  by 
showing  that  it  was  generally  understood,  in  the  room 
where  the  faro-bank  was  kept,  that  it  belonged  to  the 
defendant  and  Wilson,  and  said  faro-bank  was  so  treated 
at  all  times,  when  the  defendant  was  present  in  the  room. 
The  court  then  remarked  that  the  testimony  would  be 
admitted,  but  that  it  could  only  be  evidence  against  the 
defendant,  in  the  event  that  he  had  knowledge  of  this 
understanding  and  rumor,  that  he  was  one  of  the  owners 
of  the  faro-bank,  and  that  it  was  treated  as  the  faro-bank 
of  himself  and  Wilson ;  and  the  court  overruled  the  said 
objection,  and  permitted  said  witness  to  testify  to  the 
jury  as  follows :  *  I  have  understood  from  others  that 
the  defendant  and  one  Howard  Wilson  werathe  owners 
of  the  faro-bank ;  I  do  not  know  who  owned  it,  except  by 
hearsay,'  to  which  ruling  of  the  court,  in  admitting  said 
testimony,  the  defendant  at  the  time  excepted." 

This  evidence  was  improperly  admitted.  The  witness 
did  not  state  when,  where,  nor  from  what  facts,  he  "  un- 
derstood from  others  that  the  defendant  and  one  Howard 
Wilson  were  the  owners  of  the  faro-bank ; "  and  if  such 
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anderstandiiig  had  been  derived  ^'from  others''  in  the 
room  where  the  faro-bank  was  kept,  it  would  not  have 
been  competent  evidence,  unless  the  facts  upon  which 
the  witness  founded  his  understanding  were  stated  and 
brought  home  to  the  knowledge  of  the  defendant.  The 
witness  could  not  testify  as  to  his  understanding,  but 
only  to  facts,  leaving  the  jury  to  ascertain  the  proper  un- 
derstanding arising  therefrom. 

A  question  is  also  made  upon  overruling  a  motion  by 
the  appellant  for  a  change  of  venue ;  and  upon  giving 
oral  instructions  to  the  jury  by  the  court,  over  the  obr 
jections  of  the  appellant,  and  against  his  request  that 
they  should  be  in  writing ;  but  these  questions  will  proba- 
bly not  arise  again  upon  a  new  trial,  and  need  not,  there- 
fore, be  now  examined. 

For  admitting  incompetent  testimony  to  the  jury,  upon 
the  trial  of  the  case,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 


Hbadmck  v.  Wisbhaet. 

'Nkw  TbiaIi. — How  many  New  Tnala  for  Same  Oanue. — ISueHee.—Supnme 
Oomi, — Where  two  new  trials  have  been  granted  in  the  same  cause,  to 
the  same  party,  by  either  the  Circnit  or  Supreme  Court,  ezclusiyely  for 
any  of  the  reasons  specified  in  section  362  of  the  practice  act,  another 
new  trial  can  not  be  granted  to  him  for  any  of  the  reasons  specified  in 
such  section ;  but  even  then  the  latter  court  may  reverse  a  judgment 
for  erroneous  rulings  of  the  court  below  on  the  pleadings,  or  on  other 
matters  which  do  not  constitute  reasons  for  a  new  trial,  although  the  re- 
versal may  result  in  another  trial  of  the  cause  on  its  merits. 

Yendob  akd  Purchaser. — Conveyance, — ConaideraHon  cfy  s&ovn  hy  IhroL — 

2*0210. —  Warranty, — Statute  (f  Fraude. — In  consideration  of  the  conveyance 

of  certain  real  estate,  by  quitclaim  deed,  by  A.  to  B.,  and  the  promise 

«f  the  former  to  pay  all  delinquent  taxes  due  thereon,  B.  conveyed  cer- 

Vol..  Lvn.— 9 
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tain  real  estate  to  A.,  bj  warranty  deed,  and  also  promised  to  pay  all  de- 
linquent taxes  thereon.  Afterward,  B.,  to  save  the  real  estate  conveyed 
to  him  by  A.  from  sale  for  such  taxes,  paid  the  same,  and  then  brought 
an  action  therefor  against  A. 

Held,  that  each  conveyance,  and  the  promise  accompanying  it,  were  the 
consideration  for  the  other  conveyance  and  promise. 

Held,  also,  that  the  plaintiff  may  show,  by  parol  evidence,  the  actual  con- 
sideration of  his  deed  to  the  defendant,  and  that  the  same,  or  some  part 
thereof,  remains  unpaid. 

Held,  also,  that  the  taxes  due  on  the  land  conveyed  by  B.  were  exempt  from, 
the  operation  of  his  warranty. 

Held,  also,  that  A.'s  promise,  to  pay  the  taxes  due  on  the  land  conveyed  by^ 
him,  is  not  within  the  statute  of  frauds. 

Prom  the  Henry  Circuit  Court. 

J.  Brown  and  JR.  L.  Polk,  for  appellant. 
M.  E.  ForkneVy  E.  H.  Bandy  and  M.  L.  Bundy,  for  ap- 
pellee. 

HowK,  J. — This  cause  is  now  before  this  court  for  the 
third  time.  It  will  be  found  reported,  under  its  present 
title,  the  first  time  in  41  Ind.  87,  and  the  second  time  in 
48  Ind.  144. 

When  the  cause  was  first  here,  Pettit,  C.  J.,  delivered 
the  opinion  of  this  court,  reversing  the  judgment  of  the 
court  below,  upon  th^  ground  that  the  evidence  did  not 
sustain  the  appellee's  action  for  money  paid  by  him  for 
the  use  of  the  appellant.  At  the  same  time,  Osborn,  J., 
filed  an  opinion  agreeing' to  the  reversal  of  the  judgment 
upon  the  ground  stated,  but  he  said : 

"  I  am  not  prepared  to  say  that  an  action  might  not  be* 
sustained  on  a  complaint  stating  the  transaction  detailed 
in  the  evidence,  and  predicating  the  action  upon  the  con- 
tract to  pay  the  taxes  upon  the  lots  as  a  part  of  the  con- 
sideration for  the  Iowa  lands." 

When  this  cause  was  before  this  court  for  the  second 
time,  the  judgment  of  the  court  below  was  reversed,  upon- 
the  concession  of  appellee's  counsel,  "  for  the  failure  of 
the  proof  as  to  the  amount  of  the  taxes  paid." 

We  need  not  restate  the   original  pleadings    in  this 
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action,  as  these  will  be  found  fully  stated  in  the  report  of 
the  case  in  41  Ind.  87. 

When  the  cause  was  remanded  to  the  court  below,  the 
appellee  filed  a  second  paragraph  of  his  complaint,  in 
which  he  alleged,  in  substance,  that  on  the  1st  day 
of  January,  1870,  he  was  the  owner  of  a  certain  tract 
of  land  in  Iowa,  and  the  appellant  owned  town  lots 
in  the  city  of  Anderson,  Madison  county,  Indiana ;  that 
there  were  certain  taxes  in  arrears  and  unpaid  on 
the  property  owned  by  each  one,  and  they  agreed  to 
exchange,  and  the  appellee  conveyed  the  Iowa  land  to 
the  appellant,  and  the  appellant  conveyed  the  town  lots, 
in  said  city  of  Anderson,  to  the  appellee,  and  each  put 
the  other  in  possession  of  the  property  so  conveyed ;  and 
it  was  further  mutually  agreed,  as  a  part  of  the  considera- 
tion for  said  exchange,  that  each  one  should  pay  all  taxes 
which  had  accrued  and  were  in  arrears  on  the  property 
by  him  conveyed ;  and  the  appellee  averred,  that  there  were 
in  arrears  and  unpaid  taxes  on  the  Anderson  city  lots,  con- 
veyed to  him  by  the  appellant,  to  wit,  the  sum  of  six 
hundred  dollars,  which  the  appellant  did  not  and  would 
not  pay;  and  by  reason  thereof  the  appellee,  to  save  the 
property  from  tax  sale,  was  compelled  to,  and  did,  pay 
the  treasurer  of  said  Madison  county  and  the  treasurer  of 
said  city  of  Anderson  the  said  sum  of  six  hundred  dol- 
lars ;  whereby  the  appellee  had  sustained  damages  in  the 
sum  of  six  hundred  and  fifty  dollars. 

To  this  second  paragraph  of  appellee's  complaint,  the 
appellant  demurred,  for  the  alleged  want  of  sufiicient 
facts  therein  to  constitute  a  cause  of  action,  which  demur- 
rer was  overruled  by  the  court  below,  and  the  appellant 
excepted  to  this  decision. 

The  appellant  separately  answered  each  paragraph  of 
appellee's  complaint,  in  two  paragraphs  to  the  first  para- 
graph of  the  complaint,  and  in  three  paragraphs  to  the 
second  paragraph  of  the  complaint. 
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The  first  paragraph  of  each  answer  was  a  general 
denial. 

The  second  paragraphs  of  the  two  answers  were  sub- 
stantially alike,  and  it  was  alleged  therein,  in  substance, 
that  in  the  summer  of  1869  the  appellant  sold  and,  by 
quitclaim  deed,  conveyed  to  appellee  certain  town  prop- 
erty in  the  city  of  Anderson,  Madison  county,  Indiana, 
describing  it,  and  received  in  exchange  a  conveyance,  by 
warranty  deed,  of  certain  real  estate  in  Iowa,  copies  of 
which  deeds  were  filed  with,  and  made  parts  of,  said  an- 
swers, which  deeds  contained  and  represented  all  the 
writing  of  any  kind  ever  made  between  them,  pertaining 
to  said  exchange  of  property,  or  any  contract  or  stipula- 
tion made  concerning  it  or  the  taxes  on  said  properties,  or 
other  liens  thereon ;  that,  if  the  appellant  made  any  con- 
tract, provision  or  stipulation  to  pay  the  taxes  on  said 
Anderson  property,  it  was  made  before  the  execution  of 
said  deeds,  and  was  by  parol  and  not  in  writing,  and  was 
made  in  and  during  the  negotiation  which  resulted  in  said 
exchange  of  property  and  the  execution  of  said  deeds; 
and  the  appellant  said  that  he  made  no  promise,  contract 
or  stipulation  to  pay  said  taxes  other  than  by  parol,  and 
at  no  time  other  than  that  above  set  out,  and  never  at 
any  time  requested  the  appellee  to  pay  said  taxes. 

In  the  third  paragraph  of  the  appellant's  answer  to  the 
second  paragraph  of  the  appellee's  complaint,  the  appel- 
lant alleged  substantially  the  same  facts  that  he  alleged  in 
the  second  paragraphs  of  his  said  answers. 

The  appellee  demurred  to  the  second  paragraph  of  ap- 
pellant's answer  to  the  first  paragraph  of  the  complaint, 
and  to  the  second  and  third  paragraphs  of  the  answer  to 
the  second  paragraph  of  the  complaint,  for  the  want  of  sufli- 
cient  facts  in  either  of  the  said  paragraphs  of  answer  to 
constitute  a  defence,  which  demurrers  were  severally  sus- 
tained by  the  court  below,  and  to  these  decisions  the  ap- 
pellant excepted. 

At  the  April  term,  1875,  of  the  court  below,  the  cause 
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was  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
appellee,  assessing  his  damages  in  the  sum  of  six  hundred 
and  twenty-eight  dollars  and  twenty-four  cents;  and, 
over  the  appellant's  motion  for  a  new  trial  and  his  ex- 
ception saved,  judgment  was  rendered  on  the  verdict. 

The  appellant  has  assigned  in  this  court  as  alleged 
errors,  the  decisions  of  the  court  below,  in  overruling  his 
demurrer  to  the  second  paragraph  of  appellee's  com- 
plaint, and  in  sustaining  the  appellee's  demurrers  to  the 
second  and  third  paragraphs  of  appellant's  answers,  and 
in  overruling  appellant's  motion  for  a  new  trial. 

Before  proceeding  to  the  consideration  of  any  of  the 
questions  presented  by  these  alleged  errors,  it  is  proper 
that  we  should  first  notice  and  dispose  of  a  point  made 
in  argument  by  appellee's  learned  counsel.  Appellee's 
counsel  say :  "  We  deny  that  there  is  any  error  occurring 
on  the  last  trial  of  this  cause ;  but  should  the  court  think 
there  is,  it  is  not  available,  for  the  reason  that  the  appel- 
lant has  already  had  two  new  trials  granted  him  in  this 
cause."  In  support  of  this  point,  the  counsel  cite  that 
part  of  the  eighth  specification  of  section  852  of  the 
practice  act,  which  provides  that "  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party  in  the  same 
cause."  2  R.  S.  1876,  p.  182.  This  provision  of  our  code 
of  practice  was  considered  by  this  court,  in  the  case  of 
Shirts  V.  Irons  J  47  Ind.  445.  The  conclusion  then  reached, 
which  we  fully  approve,  waff  thus  stated,  in  the  opinion 
of  the  court,  by  Buseirk,  J. : 

"  We  think  the  true  rule  is,  that  where  two  new  trials 
have  been  granted  in  the  same  cause  to  the  same  party, 
either  by  the  court  below  or  by  this  court,  exclusively 
for  any  of  the  reasons  specified  in  section  852,  another 
new  trial  can  not  be  granted  to  the  same  party  in  such 
cause  for  any  of  the  reasons  specified  in  said  section ;  but 
that  this  court  may  reverse  a  judgment  for  the  erroneous 
rulings  of  the  court  below  on  the  pleadings,  or  other 
matters  which  do  not  constitute  reasons  for  a  new  trial. 
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although  such  reversal  may  result  in  another  trial  in  the 
court  below  upon  the  merits  of  the  case." 

The  conclusion  thus  reached  eliminates  from  our  con- 
sideration, in  the  case  at  bar,  the  alleged  error  of  the 
court  below,  in  overruling  the  appellant's  motion  for  a 
new  trial ;  but  it  leaves  for  our  examination  and  decision 
the  questions  presented  by  the  other  alleged  errors,  as- 
signed by  the  appellant. 

Without  entering  into  any  elaborate  or  detailed  exam- 
ination of  the  questions  raised  by  the  decisions  of  the 
court  below,  in  overruling  a  demurrer  to  the  second  par- 
agraph of  the  complaint,  and  in  sustaining  demurrers  to. 
the  second  and  third  paragraphs  of  the  answer,  it  will 
suffice  to  say,  that,  in  our  opinion,  all  these  questions  are 
fully  met  and  decided  adversely  to  the  appellant  in  this 
case,  in  the  case  of  McDiU  v.  Gunny  43  Ind.  315.  It  is 
true,  that  in  the  case  cited  the  conveyance  was  an  ordi- 
nary warranty  deed,  but  in  so  far  as  the  encumbrance 
there  in  controversy  was  concerned,  the  conveyance  was, 
in  legal  effi^ct,  merely  a  quitclaim  deed,  for  there  was  no 
warranty  against  that  encumbrance.  The  case  at  bar,  as 
made  by  the  pleadings  in  question,  was  simply  this :  The 
appellee  conveyed  his  Iowa  lands  to  appellant,  and  agreed 
to  pay  the  taxes  thereon.  The  appellee  alleged,  that  the 
consideration  for  his  said  conveyance  and  agreement 
was  the  conveyance  to  him,  by  appellant,  of  the  Anderson 
city  lots,  and  the  payment,  by  appellant,  of  the  taxes  on 
said  lots.  It  is  clear,  we  think,  that  the  appellee  might 
allege  and  prove,  by  parol  evidence,  the  actual  considera- 
tion of  his  deed  to  the  appellant,  and  that  this  consider- 
ation, or  some  part  thereof,  had  not  been  paid.  But  it  is 
claimed  in  this  case,  as  it  was  in  McDUl  v.  Gunn^  supra^ 
that  the  appellant's  promise  to  pay  the  taxes  on  the 
Anderson  city  lots  was  a  promise  to  pay  the  debt  of 
another  person,  and  was  not  binding  on  the  appellant, 
because  it  was  not  in  writing.  This  point  is  fully  met 
and  considered  in  the  case  last  cited^  and  decided  against 
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the  appellant's  position.  Under  the  pleadings,  the  appel- 
lant promised  to  pay  the  taxes  on  the  Anderson  city  lots 
as  a  part  of  the  purchase-money  for  the  Iowa  lands,  or, 
in  other  words,  to  pay  a  part  of  his  debt  to  appellee  for 
:8aid  lands  by  the  payment  of  said  taxes.  Such  a  prom- 
ise is  not  within  the  statute  of  frauds,  and  need  not  be 
In  writing  to  make  it  binding  on  the  appellant.  See, 
sAsOy  Helms  v.  Keams^  40Ind.l24;  Berkshire  v.  Young ^ 
45  Ind.  461,  and  authorities  cited;  and  Orim  v.  Mtchj 
53  Ind.  214. 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  either  in  overruling  appellant's  demurrer  to  the 
second  paragraph  of  the  complaint,  or  in  sustaining  the 
•demurrers  of  the  appellee  to  the  second  and  third  para- 
^graphs  of  the  answers. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


-^•i 
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CoNTBACT.  — OonnderatUm,  —  Tender.  —  SubseripHon, — Railroad. — AppeaL — 
Fartiea. — AmgnmerU  of  Error, —  Waiver. — Supreme  Court — By  an  obliga- 
tion payable  to  a  certain  person  or  bearer,  the  maker,  in  consideration  of 
^ne  dollar,  the  receipt  of  which  was  therein  confessed,  and  of  the  de- 
livery to  be  made  to  him  by  a  certain  railroad  company  of  a  specified 
number  of  shares  of  its  capital  stock,  acknowledged  himself  to  be  in- 
•debted  in  a  certain  sum,  which  he  promised  to  pay  in  instalments  as  the 
eonstruction  of  the  road-bed  of  such-  railroad  progressed,  in  proportion 
to  monthly  estimates  thereof,  and  that  the  whole  should  be  paid  on  the 
completion  of  such  road-bed. 

Hidd,  in  an  action  on  such  obligation,  by  an  assignee  against  the  maker, 
that  no  t«nder  of  such  stock  need  have  been  made  to  maintain  an  action 
for  any  single  monthly  instalment. 

Heldf  also,  that  an  action  for  the  whole  of  such  sum  can  not  be  maintained 
without  such  tender  having yirst  been  made. 

Heldf  also,  that  such  obligation  was  not  a  subscription  to  the  capital  stock 
of  such  company. 
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Hddf  also,  that  the  one  dollar,  confessed  in  such  obligation  to  have  been 
received  bj  the  defendant,  is  too  insignificant  a  part  of  the  consid- 
eration  to  wuve  a  tender  of  sach  stock,  in  an  action  to  recover  the  whole 
principal. 

Hdd^  also,  such  railroad  company  having  been  made  a  party  defendant  in 
such  action,  but  no  judgment  having  been  rendered  against  it  below, 
that  it  need  not  be  made  a  party  to,  nor  served  with  notice  of,  an  appeal 
to  the  Supreme  Court. 

Hddf  also,  that  a  failure  to  give  notice  to  the  company  of  such  appeal  i» 
ground  for  setting  aside  a  submission  of  the  cause  on  default,  but  not 
for  a  dismissal  of  the  appeal. 

Held,  also,  the  company  having  been,  by  the  assignment  of  errors,  made  an 
appellee  instead  of  an  appellant,  that  such  assignment  is  informal,  but  a» 
failure  to  object  thereto  is  a  waiver  of  such  informality. 

From  the  DeKalb  Circuit  Court. 

J.  MorriSj  B.  W.  McBride  and  J.  L.  MorlaUy  for  appel- 
lant. 
A,  A.  ChapiUj  for  appellees. 

WoRDEN,  J. — The  Continental  Improvement  Company, 
as  the  holder  of  the  following  bond  by  equitable  assign- 
ment, sued  the  appellant,  Clark,  as  the  maker  thereof,  viz.: 

"  Know  all  men  by  these  presents,  that  I,  0.  C.  Clark, 
of  Noble  county,  and  State  of  Indiana,  in  consideration 
of  two  shares  in  the  capital  stock  of  the  Grand  Rapids 
and  Indiana  Railroad  Company,  to  be  delivered  to  me  by 
said  company  upon  the  payment  of  the  sum  of  money 
herein  specified,  and  in  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  said  company,  the  receipt 
whereof  is  hereby  confessed,  I  do  hereby  acknowled|ge 
myself  indebted  and  bound  to  Samuel  Hanna,  or  bearer, 
in  the  sum  of  two  hundred  dollars,  for  so  much  money 
by  him  to  be  procured  to  aid  in  the  construction  of  the 
division  of  said  company's  road  lying  between  the  city  of 
Fort  Wayne  and  Kendallville,  which  sum  I  promise  to 
pay  to  said  Samuel  Hanna,  or  the  bearer  hereof,  as  the 
work  on  the  said  road-bed  of  said  division  shall  be  prose^ 
cuted,  and  in  proportion  to  each  monthly  estimate,  until 
the  whole  amount  shall  be  fully  paid ;  which  sum  I  prom- 
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ise  to  pay  in  full  as  soon  as  the  road-bed  of  said  division 
shall  be  put  in  readiness  for  laying  the  rails  thereon. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  10th  day  of  April,  A.  D.  1866. 

[SBAL.]  "  O.  C.  Clark." 

There  was  an  answer,  amongst  other  things,  of  gen- 
eral denial,  and  the  cause  was  tried  by  the  court,  who 
found  for  the  plaintiff  for  the  full  amount  of  the  bond 
and  some  interest,  and  rendered  judgment  accordingly^ 
over  a  motion  for  a  new  trial. 

It  appears  by  the  admission  of  the  parties,  which  was 
made  evidence  in  the  cause,  that  the  stock  mentioned  in 
the  bond  had  not  been  delivered  or  tendered  to  the  de- 
fendant before  the  action  was  brought,  but  that,  after  the 
action  had  been  commenced,  the  plaintiff  made  a  tender 
of  the  same  to  him  in  open  court. 

The  only  question  made  here  by  the  appellant,  as  we 
understand  the  brief  of  counsel,  is,  whether  the  action 
can  be  maintained,  no  tender  of  the  stock,  either  condi- 
tional or  otherwise,  having  been  made  before  the  com- 
mencement of  the  action. 

If  the  action  had  been  brought  to  recover  any  of  the 
monthly  instalments  stipulated  for,  before  the  whole  sum 
became  due,  no  tender  would  have  been  necessary,  because 
the  stock  was  to  be  delivered  to  the  defendant  only  upon  the 
payment  of  the  sum  of  money  specified  in  the  bond,  that 
is,  the  whole  sum.  But  the  action  was  not  for  any  in- 
stalment merely,  but  for  the  whole  sum,  and  was  based 
upon  the  theory  that  the  whole  sum  had  become  due  by 
the  terms  of  the  bond.  For  the  purpose,  then,  of  deter- 
mining the  questions  involved,  we  think  the  case  must  be 
regarded  as  if  no  monthly  payments  in  proportion  to  esti- 
mates had  been  provided  for  in  the  bond,  but  that  the 
whole  sum  was  to  become  due  upon  the  completion  of  the 
work  as  stipulated  for.     Cox  v.  Hazard^  7  Blackf.  408. 

We  are  of  opinion,  that  the  action  could  not  be  main- 
tained without  a  tender  of  the  stock  previous  to  its  com- 
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mencement;  not  an  uneonditioaal  tender,  but  a  tender 
upon  condition  of  payment.  Until  such  tender  was  made, 
the  plaintiff  had  no  complete  cause  of  action,  for  the 
stock  was  to  be  delivered  to  the  defendant  upon  the  pay- 
ment of  the  money. 

In  the  case  of  Mix  v.  Ellsworth^  5  Ind.  617,  suit  was 
brought  on  the  only  unpaid  obligation  given  for  the  pur- 
chase-money for  a  certain  lot,  which  was  to  be  conveyed 
on  payment  of  the  obligations ;  and  it  was  held,  that  the 
suit  could  not  be  maintained,  unless,  before  it  was  com- 
menced, a  tender  of  conveyance  on  payment  was  made. 

Numerous  authorities  are  cited  in  the  case.  We  pass 
over  any  intermediate  authorities  upon  the  point,  and 
notice  the  case  of  Summers  v.  Sleeth^  45  Ind.  598. 

In  that  case,  a  note  was  given  to  a  railroad  company  for 
•one  hundred  and  fifty  dollars,  closing  in  these  words: 
*^  For  which  said  railroad  is  to  issue  to  me  the  amount  in 
the  capital  stock  of  said  company,  on  the  payment  of  said 
one  hundred  and  fifty  dollars."  It  was  held,  that  the 
action  could  not  be  maintained  in  the  absence  of  a  tender 
of  the  stock  before  it  was  brought. 

There  is  no  analogy  between  the  case  here  and  that  of 
an  ordinary  subscription  to  the  capital  stock  of  a  railroad 
company,  on  which  an  action  may  be  maintained  without 
having  tendered  the  certificates  for  the  stock.  Payment 
of  an  ordinary  subscription  to  the  capital  stock  makes 
the  subscriber  a  stockholder,  even  if  the  subscription  does 
not,  and  he  can  always  demand  and  obtain  the  proper  cer- 
tificate. But  payment  of  the  obligation  sued  on  would 
not  make  the  defendant  a  stockholder  in  the  Grand 
Eapids  and  Indiana  Railroad  Company.  The  obligation 
is  not  a  subscription  to  the  capital  stock  of  the  company, 
and  he  can  not  become  a  stockholder  by  payment  of  the 
obligation  sued  on,  unless  the  stock  is  transferred  to  him. 

But  it  is  urged  by  counsel  for  the  appellee,  that  there 
is  another  principle  of  law  which  will  uphold  the  action, 
though  no  tender  of  the  stock  was  made  before  the  action 
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was  brought.  That  priDciple  is  stated  in  the  following 
terms,  in  the  case  of  Morton  v.  Kane^  18  Ind.  191 : 

"Where  the  plaintiff  *8  agreement  or  stipulation  consti- 
tutes only  a  part  of  the  consideration  of  defendant's  con- 
tract, and  the  defendant  has  actually  received  a  partial 
benefit,  and  the  breach  on  the  part  of  the  plaintiff  may 
be  compensated  in  damages,  an  action  may  be  supported 
on  the  contract  without  showing  strict  performance  by 
the  plaintiff." 

There  were  two,  and  only  two,  considerations  for  the 
defendant's  obligation,  viz.,  the  two  shares  of  stock  to  be 
delivered  to  him,  and  the  dollar  paid  him  as  "  confessed  '^ 
in  the  obligation.  Perhaps  it  may  be  conceived  that  the 
motive  of  the  defendant  in  executing  the  bond  was  to 
secure  the  construction  of  the  road,  whereby  he  might 
be  benefited,  but  that  constituted  no  part  of  the  consid- 
eration. The  motive  prompting  one  to  execute  a  con- 
tract, and  the  consideration  of  the  contract,  are  entirely 
•different  things.  There  were,  as  we  have  said,  but  two 
considerations  for  the  defendant's  obligation,  the  main  and 
important  one,  as  it  seems  to  us,  being  the  stock  which 
he  was  to  receive  on  payment  of  the  money ;  the  other 
being  the  nominal  one  of  a  dollar  confessed  to  have  been 
received.  The  plaintiff'  having  failed  to  perform,  or  offer 
to  perform,  the  obligation  resting  upon  it,  before  it  could 
become  entitled  to  the  money,  viz.,  having  failed  to  ten- 
der the  stock,  and  this  constituting  the  substantial  con- 
sideration for  the  defendant's  obligation,  we  are  of  opinion 
that  the  case  is  not  a  proper  one  for  the  application  of 
the  doctrine  contended  for.  The  dollar  received  is  too 
insignificant  a  part  of  the  consideration  to  make  it  the 
basis  of  a  recovery,  without  a  performance  of,  or  offer  to 
perform,  the  substantial  part.  And  this  view  is  sustained 
by  authority. 

In  2  Smith  Lead.  Cases,  by  Hare  &  Wallace,  p.  26, 
it  is  said,  that  the  cases  of  Tompkins  v.  Elliot^  5  Wend. 
496,  and   Weaver  v.  Childress^  8  Stewart,  361,  were  de- 
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cided  upon  the  ground  that  a  principal  part  of  the  con- 
sideration had  been  received  and  enjoyed ;  and  in  speak- 
ing of  another  case,  which  we  find  to  be  that  of  Jones 
V.  Marshy  22  Vt.  144,  it  is  said,  that  the  court  noted 
the  fact  that  the  cases  proceed  on  the  ground  that  a 
principal  part  of  the  consideration  had  been  enjoyed.  The 
case  of  Jones  v.  Marshy  supra^  was  this :  Jones  contracted 
with  Marsh  for  certain  cheese  at  seven  cents  per  pound, 
to  be  delivered  by  the  latter  to  the  former  at  a  place 
and  future  time  specified,  and  paid  him  fifty  dollars  on 
the  contract.  Marsh  had  the  cheese  ready  at  the  time 
and  place  specified  for  delivery,  but  Jones  did  not  appear 
to  receive  or  pay  for  it,  and,  after  keeping  it  several  days, 
Marsh  sold  it  for  less  than  seven  cents  per  pound,  suffer- 
ing a  loss  on  it  of  seventy  dollars.  In  an  action  by  Jones 
on  the  contract  to  recover  back  his  fifty  dollars,  on  the 
ground  that  Marsh  had  not  delivered  the  cheese,  it  was 
held  that  he  could  not  recover.  In  respect  to  the  point 
here  involved,  the  court  said :  ^'  But  it  is  said,  that  al- 
though the  promises  of  th^  parties  are  mutual  and  de- 
pendent, yet,  inasmuch  as  part  of  the  consideration  has 
been  accepted  and  enjoyed  by  the  defendant,  and  the 
plaintifi:'  has  no  other  remedy  than  upon  the  agreement, 
and  inasmuch  as  the  plaintiff's  failure  to  perform  his  part 
of  the  contract  can  be  compensated  in  damages,  the  plain- 
tiff' should  be  allowed  to  recover,  without  alleging  per- 
formance of  the  remainder.  And  some  few  authorities 
are  cited  by  the  plaintiff,  as  sustaining  this  doctrine. 
These  cases,  however,  proceed  upon  the  ground,  that  the 
principal  part  of  the  consideration  had  been  received  and 
enjoyed."  In  the  case  cited,  it  will  be  seen  that  the  de- 
fendant had  received  fifty  dollars,  while  in  the  case 
before  us  he  has  received  but  one  dollar. 

We  are  of  opinion,  that  a  new  trial  should  have  been 
granted. 

Before  closing  this  opinion,  we  notice  a  point  made  by 
the  appellee. . 
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It  has  made  a  motion  to  dismiss  the  appeal,  because 
process  was  not  served  in  this  court  upon  the  Orand  Rapids 
and  Indiana  Railroad  Company.  The  railroad  company 
named  was  made  a  defendant  below,  as  the  equitable  as- 
signor of  the  bond  sued  on,  but  no  judgment  of  any  kind 
was  taken  against  it.  The  railroad  company  was  not  a 
proper  appellee  in  this  court,  and  there  was,  therefore, 
no  need  of  service  of  process  upon  it.  But,  if  it  were 
otherwise,  it  is  not  seen  how  a  failure  to  serve  process 
upon  it  could  be  ground  of  dismissing  the  appeal.  It 
might  be  ground  of  setting  aside  the  submission,  as  the 
cause  was  submitted  on  default. 

There  is  an  informality  in  the  assignment  of  errors,  in 
this,  that  the  errors  are  assigned  in  the  name  of  Clark, 
as  appellant,  against  the  Continental  Improvement  Com- 
pany and  the  Grand  Rapids  and  Indiana  Railroad  Com- 
pany, as  appellees.  If  the  latter  company  had  been 
named  at  all  in  the  assignment  of  errors,  it  should  have 
been  named  as  an  appellant. 

But  no  objection  is  made  to  the  assignment  of  errors ; 
and,  in  the  absence  of  objection,  we  think  it  abundantly 
Buificient. 

The  judgment  below  is  reversed,  at  the  costs  of  the 
appellee  The  Continental  Improvement  Company,  and  the 
eause  remanded  for  a  new  trial. 


Hunt  v,  Milligan. 

CouNiT  Clebx. — PaartUion,— Personal  LmhilUy  /or  Money  Received  WtthaiU  i^  447 

Official  Authority, — Bxyment. — ^Where  a  commiBRioner  appointed  hy  a  court  l^__68l , 

makes  sale  of  real  estate  involved  in  a  partition  suit,  and  pays  the  pro- 
ceeds thereof  over  to  the  clerk  of  sach  court  for  distribution  to  the  parties 
interested,  any  one  of  the  latter  may  maintain  an  action  against  such 
«lerk  perBonally,  as  for  money  had  and  received,  for  the  portion  doe 


[. 
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him  as  specified  in  the  decree  of  partition,  and  an  oTer-payment,  out  of 
such  proceeds,  to  another  of  snch  parties,  is  no  defence  in  such  action. 
Supreme  Coubt. — New  TriaL — Excessive  Damages. — I\uciUee. — ^Where  ex- 
cesflive  damages  is  not  assigned  as  cause  in  a  motion  for  a  new  trial,  the 
Supreme  Court,  on  appeal,  will  not  disturb  the  judgment,  though  it  ap* 
pear  from  the  evidence  that  the  damages  assessed  were  excessive. 

From  the  Parke  Circuit  Court. 

A.  F.  White  and  D.  H.  Maxwell^  for  appellant. 
S.  F.  Maxwell  and  S.  D.  Puetty  for  appellee. 

Perkins,  C.  J. — The  main  facts  of  this  case  are  recited 
in  that  of  Milligan  v.  Poole^  36  Ind.  64.  Buchanan  and 
Milligan  were  tenants  in  common,  each  owning  an 
undivided  half  of  a  piece  of  real  estate.  Milligan  soldi 
his  undivided  half  to  Poole  and  Magill,  hy  title-bond  re- 
quiring him  to  make  a  deed  to  it  when  the  half  should 
he  paid  for.  Poole  and  Magill  paid  eight  hundred  doU 
lars,  being  a  part  of  the  purchase-money. 

At  this  point  Buchanan  instituted  proceedings  for  par- 
tition, making  Milligan,  Poole  and  Magill  parties. 

Commissioners  reported  the  property  not  divisible,  and 
it  was  ordered  to  be  sold.  Oldshoe  was  appointed  to» 
make  the  sale,  and  ordered  to  pay  one-half  of  the  pro- 
ceeds to  Buchanan,  and  to  divide  the  other  half  betweem 
Milligan,  Poole  and  Magill,  according  to  their  equitable* 
interests  in  the  half  of  the  real  estate,  the  proportions 
being  specified.  The  commissioner,  Oldshoe,  sold  the  real' 
estate,  paid  Buchanan  his  half,  and  paid  the  other  half 
to  Hunt,  the  appellant,  who  was  then  clerk  of  the  courts 
to  pay  to  Milligan. 

Hunt  says :  "  On  the  2l8t  day  of  September,  1871, 1  paid 
Milligan  nineteen  hundred  dollars,  and  there  is  yet  due  him, 
under  the  last  finding  of  the  court,  one  hundred  and  four 
dollars,  but  having  paid  Magill  and  Poole  two  hundred 
and  one  dollars  and  sixty-eight  cents,  there  is  not  enough 
left  in  my  hands  to  pay  Milligan  that  amount.'*  Appel- 
lant, Hunt,  has  not  caused  this  last  order  of  the  court  to* 
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be  copied  into  the  record.  Hence,  this  court  is  ignorant 
of  its  terms. 

This  was  a  suit  by  Milligan  against  Hunt,  for  money 
had  and  received  by  the  latter  to  the  use  of  the  former. 

The  complaint  was  sufficient. 

The  court  found  for  the  plaintiff  one  hundred  and  four 
dollars. 

It  is  claimed  that  the  law  did  not  authorize  the  clerk, 
as  clerk,  to  receive  the  money  in  question,  and  that,  hence,, 
he  is  not  liable  for  it. 

But  the  clerk  received  the  money,  not  in  his  official, 
but  in  his  individual,  capacity,  and  in  that  capacity  he 
might  be  liable  for  it  to  the  person  to  whom  it  belonged. 
Tlie  State,  ex  rel.^  etc.,  v.  GivaUj  45  Ind.  267. 

If  a  person  receives  money  from  one  man  to  pay  to  a. 
third,  the  promise,  express  or  implied,  enures  to  the  ben- 
efit of  such  third  person,  and  he  may  maintain  an  action 
for  the  money.  Beals  v.  BealSy  20  Ind.  163 ;  McDill  v^ 
Gunn,  43  Ind.  315. 

Hunt,  the  appellant,  in  his  testimony  above  copied,, 
seems  to  admit  that  he  had  an  amount  in  his  hands  be- 
longing to  Milligan ;  he  fails  to  fix  the  amount,  but  says 
it  was  less  than  one  hundred  and  four  dollars.  By  our 
calculation,  it  was  a  little  less  than  sixty  dollars. 

Excessive  damages  was  not  made  a  ground  in  the 
motion  for  a  new  trial. 

It  is  claimed  by  the  appellee,  that  this  sixty  dollars  was 
wrongfully  paid  to  Magill  and  Poole.  It  was  a  question 
for  the  court  or  jury  trying  the  cause,  whether,  upon  the 
evidence,  the  defendant  was  liable  for  this  money. 

Maxwell,  attorney  of  Milligan  and  a  witness,  testified, 
that  he  notified  the  defendant  not  to  pay  the  amount  he 
did  to  Magill  and  Poole,  before  he  made  the  payment, 
but  told  him  to  pay  it  to  Milligan. 

Defendant  denies  this  statement.     The  court  below  ap- 

* 

pears  to  have^^given  the  case  much  consideration,  and  we 
can  not  say  the  judgment  below  was  erroneous. 
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The  judgment  of  the  court  below  is  affirmed,  with 
costs. 


Shinn  v.  The  State. 

|~CT   144,  Criminai*  Law. — Forgery. — Indieiment. — Name. — Arrest  of  Judgment — An 

[^i|«i(»i  indictment  for  forgery  charged  the  defendant  with  having  uttered  and 

pabliahed  "as  true,  to  one''  A.  B.,  "a  certain  false,  foi*ged  and  counter- 
feit promissory  note  for  the  payment  of  money,"  setting  out  a  copy  of  a 
promissory  note,  payable  to  the  defendant  and  purporting  to  be  executed 
by  one  '"S.  B.  Skiner,' with  intent  to  defraud  one  Solomon  B.  Skin- 
ner," etc. 
Held,  that  it  should  have  been  alleged,  and  can  not  be  inferred,  that  the 
person  by  whom  such  instrument  purports  to  have  been  executed  is  the 
same  person  as  the  one  whom  it  is  alleged  it  was  intended  to  defrau  1, 
and  that  the  indictment  is  therefore  insufficient  on  motion  in  arrest. 
Same. — IiUent. — ^Whether  an  indictment  for  forgery  is  for  committing  the 
original  forgery,  or  for  uttering  the  forged  paper  as  true,  the  intent  may 
be  laid  to  be  to  defraud  the  person  whose  name  has  been  forged. 

Prom  the  Blackford  Circuit  Court. 

A.  Steele  and  B.  T.  St  Johrij  for  appellant. 

(7.  A,  Bu8kirky  Attorney  General,  for  the  State. 

HowK,  J. — At  the  October  term,  1877,  of  the  court 
below,  the  appellant  was  indicted  for  forgery.  Upon  an 
arraignment  and  plea  of  not  guilty,  the  appellant  was 
tried  by  a  jury,  in  the  court  below,  and  a  verdict  was  re- 
turned, finding  him  guilty  as  charged  in  the  second  count 
of  the  indictment,  and  assessing  his  punishment  at  im- 
prisonment in  the  state-prison  for  the  term  of  two  years, 
and  a  fine  of  five  dollars. 

The  indictment  was  in  two  counts,  but,  by  the  verdict 
of  the  jury,  the  appellant  was  found  not  guilty  as  charged 
in  the  first  count. 

Our  consideration  of  this  cause  will  therefore  be  lim- 
ited to  the  second  count  of  the  indictment  against  the 
appellant,  and  the  proceedings  had  thereon  in  the  court 
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below.     Omitting  introductory  and  formal  matters,  tlie 
second  count  of  the  indictment  was  as  follows : 

"And  the  grand  jurors  aforesaid,  on  their  oaths  afore- 
said, do  further  present  and  charge,  that  the  said  Henry 
L.  Shinn,  afterwards,  to  wit,  on  the  day  and  year  aforesaid 
and  at  the  county  and  State  aforesaid,  unlawfully  and 
feloniously,  did  utter  and  publish  as  true,  to  one  Hender- 
son S.  Moler,  as  agent  and  salesman  of  the  firm  of  Charles 
A.  Clouser  and  Company,  composed  of  Charles  A.  Clouser 
and  Henderson  S.  Moler,  as  partners  of  said  firm,  a  cer- 
tain false,  forged  and  counterfeit  promissory  note  for  the 
payment  of  money,  which  said  last  mentioned  false, 
forged  and  counterfeit  note  is  of  the  tenor  following,  to 
wit,  that  is  to  say : 
^'  *  f  148.00.         Hartford  City,  Indiana,  May  7th,  1877.  " 

"  Six  months  after  date,  for  value  received,  I  promise 
to  pay  H.  L.  Shinn,  or  order,  at  Sweetaer  &  Matler's  Bank, 
Hartford  City,  Ind.,  one  hundred  and  forty-eight  dol- 
lars, with  interest  at  the  rate  of  ten  per  cent,  per  annum 
after  maturity  and  attorney  fees,  value  received,  without 
any  relief  whatever  from  valuation  or  appraisement 
laws ;  the  drawers  and  endorsers  severally  waive  present- 
ment for  payment,  protest,  and  notice  of  protest  and  no- 
payment  of  this  note,  and  all  defences  on  the  ground  of 
any  extension  of  the  time  of  its  payment  that  may  be 
given  by  the  holder  or  holders  to  them  or  either  of  them« 

[Signed.]  " '  S.  B.  Skinbe. 

^i  i  Ko. .    Due, : 

^  With  intent  to  defraud  one  Solomon  B.  Skinner,  he, 
the  said  Henry  L.  Shinn,  then  and  there,  at  the  time  he 
so  uttered  and  published  the  said  last-mentioned  forged 
promissory  note,  as  aforesaid,  well  knowing  the  same  to 
be  false,  forged  and  counterfeit,^contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Indiana.'^ 

Upon  the  return  of  the  verdict  against  him,  the  appel* 
Vol.  LYIL— 10 
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lant  moved  the  court  below,  in  writing,  for  a  new  trial ; 
which  motion  was  overruled,  and  to  this  decision  the  ap- 
pellant excepted.  And  the  appellant  also  moved  the- 
court,  in  writing,  in  arrest  of  judgment,  and  this  motion 
having  been  overruled  and  appellant's  exception  saved 
thereto,  judgment  was  rendered  on  the  verdict. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.    In  overruling  his  motion  for  a  new  trial ;  and, 

2d.     In  overruling  his  motion  in  arrest  of  judgment. 

We  will  first  consider  and  decide  the  questions  pre- 
sented by  the  second  of  these  alleged  errors.  The  ap- 
pellant moved  the  court  below  in  arrest  of  judgment  io 
this  cause,  upon  the  following  grounds : 

"1st.  The  second  paragraph  of  said  indictment  is 
insufficient  in  this :  that  said  paragraph  does  not  state 
facts  sufficient  to  constitute  a  crime  by  said  defendant; 

"  2d.  Said  paragraph  does  not  aver  or  show,  that 
the  Solomon  B.  Skinner  named  in  the  indictment  is  the 
*  8.  B.  Skiner '  whose  name  appears  to  the  note ; 

"  3d.  Said  paragraph  does  not  aver  or  state,  that  the 
Solomon  B.  Skinner,  who  was  intended  to  be  defrauded, 
was  the  *  S.  B.  Skiner '  whose  name  appears  on  the  note 
alleged  to  be  forged ; 

"4th.  The  allegation,  that  the  intent  was  to  defraud 
Solomon  B.  Skinner,  is  insufficient.  The  allegation  should 
have  been,  with  intent  to  defraud  Clouser  &  Moler.'' 

It  seems  very  clear  to  us,  that  the  first  three  of  these 
grounds  for  an  arrest  of  judgment  in  this  case  were  well 
assigned.  It  can  not  be  inferred,  either  as  matter  of  fact 
or  of  law,  that  Solomon  B.  Skinner  was  the  person 
meant  or  intended  by  the  name,  "  S.  B.  Skiner,"  which 
was  subscribed  to  the  note  on  which  the  charge  of  forg- 
ery was  predicated.  So  far  as  mere  inference  can  go, 
and  that  is  all,  apparently,  that  is  relied  upon  in  the 
second  count  of  the  indictment,  it  would  be  just  as  rea- 
sonable to  infer  that  Stephen,  Silas,  Solon,  Smith,  Samuel 
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or  Saul  B.  Skinner  was  the  person  meant  or  intended  by 
the  name,  "  S.  B.  Skiner,"  as  to  infer  that  Solomon  B. 
Skinner  was  the  person  thereby  meant  and  intended. 
Such  a  matter  as  this  ought  not,  in  our  opinion,  to  be  left 
to  mere  inference,  in  an  indictment.  It  ought  to  be  made 
certain  and  definite,  by  a  positive  averment  of  the  fact. 
It  seems  to  us,  therefore,  that  when  it  was  charged,  in  the 
second  count  of  the  indictment,  that  the  appellant  had 
uttered  and  published  as  true  the  promissory  note  set  out 
therein,  signed  S.  B.  Skiner,  "with  intent  to  defraud 
one  Solomon  B.  Skinner,"  it  should  also  have  been 
averred,  in  said  second  count,  that  said  Solomon  B.  Skin- 
ner was  the  person  meant  and  intended  by  the  name, 
"  S.  B.  Skiner,"  subscribed  to  said  note.  Bex  v.  Barton^ 
1  Moody,  141 ;  Bicknell  Grim.  Pr.  860. 

The  law  seems  to  be  well  settled,  "  that,  whether  the 
indictment  is  for  committing  the  original  forgery,  or  for 
passing  the  forged  paper  as  good,  the  intent  may  be  laid 
to  be  to  defraud  the  person  whose  name  is  forged."  2 
Bishop  Crim.  Procedure,  sec.  422.  But  the  difficulty 
with  the  second  count  of  the  indictment,  in  the  case  at 
bar,  is  this :  that  while  the  intent  is  therein  laid  to  be, "  to 
defraud  one  Solomen  B.  Skinner,"  yet  it  is  not  averred, 
in  said  second  count,  that  his  name  is  the  name  that  was 
forged,  and  this  fact,  if  it  be  the  fact,  could  not  even  be 
inferred,  with  any  certainty,  from  the  name  signed  to  the 
alleged  forged  note. 

For  the  reasons  given,  the  second  count  of  the  indict- 
ment, in  this  case,  was  radically  and  fatally  defective ;  and, 
therefore,  we  hold  that  the  court  below  erred,  in  overrul- 
ing the  appellant's  motion  in  arrest  of  judgment.  This 
conclusion  will  render  it  unnecessary  for  us  to  consider 
and  decide  the  questions  presented  by  the  first  alleged 
error. 

The  judgment  of  the  court  below  is  reversed,  and.  the 
cause  is  remanded,  with  instructions  to  sustain  the  appel- 
lant's motion  in  arrest  of  judgment,  and  for  further  pro- 
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ceedings ;  and  the  clerk  of  this  court  will  issae  notice  to 
the  warden  of  the  proper  prison  to  retnrn  the  appellant 
to  the  custody  of  the  sheriff  of  Blackford  county. 


Maddt  V,  The  Sulphur  Sprinos  and  Westbbw  Turnpike  Co. 

Pbomibboby  Note.  —  Pleading . —  Turnpike. —  Asaeaament. — Failure  to  List 
LandB. — Estoppel. — ^The  defendant  in  an  action  by  a  turnpike  company, 
as  payee,  on  a  promissory  note,  answered,  admitting  the  execution  of  such 
note,  and  alleging  that  the  consideration  of  the  same  was  an  assessment 
upon  his  real  estate,  to  aid  in  the  construction  of  the  plaintiff's  road,  but 
averring  that  the  same  was  void,  on  account  of  the  fact  that  the  assessors 
of  benefits  for  the  plaintiff's  road  had  omitted  to  list  and  assess  certain 
lands  within  one  and  one-half  miles  of  such  road,  and  that,  at  the  time 
such  note  was  executed,  the  defendant  did  not  know  of  such  omission. 

Held,  on  demurrer,  that  the  answer  is  sufficient. 

Held,  also,  that  the  defendant  is  not  estopped,  by  having  executed  the  note 
in  suit,  from  attacking  the  validity  of  such  assessment. 

Held,  also,  that,  if  such  assessment  has  since  been  perfected,  that  fact  should 
be  replied. 

From  the  Henry  Circuit  Court. 

A.  M.  Grose  and  W.  Orosey  for  appellant. 

JU.  E.  Forkner  and  E.  H.  Bundyy  for  appellee. 

Perkins,  C.  J. — Suit  by  the  appellee,  against  the  ap- 
pellant, upon  a  promissory  note  for  thirty-six  dollars, 
averred  in  the  complaint  to  have  been  made  by  the  ap- 
pellant, payable  to  the  appellee,  by  the  name  of  "  H. 
Minesinger,  Tr.  S.  S.  &  W.  Tp.  Co."  A  copy  of  the  note 
was  filed  with  the  complaint  as  part  thereof. 

The  note  was  dated  November  23d,  1869. 

A  demurrer  to  the  complaint  was  overruled,  and  ex- 
ception taken. 

Answer  as  follows : 

"The  defendant  says  that  the  note  sued  on  was  exe- 
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cnted  for  an  asseBsment  upon  the  defendaut's  lands  for  the 
construction  of  the  turnpike  road  of  the  plaintiff,  under 
and  by  virtue  of  the  act  of  the  Legislature,  approved  March  ' 
11th,  1867,  touching  the  construction  of  plank  and  gravel 
roads,  etc.,  and  for  no  other  consideration  ;  that  said 
turnpike  road  and  the  route  thereof  were  as  follows  :  Com- 
mencing at  the  road  running  north  and  south  through 
the  town  of  Sulphur  Springs,  in  said  county  of  Henry, 
running  thence  due  west  on  the  section  line,  as  near  as 
practicable,  until  it  intersects  the  Middletown  and  Mechan- 
icsburg  Turnpike  at  the  Wilhoit  school-house,  a  distance 
of  four  and  one-half  miles ;  that,  in  making  said  assess- 
ment for  the  plaintiff's  road,  the  assessors  wholly  omitted 
to  list  and  assess  the  benefits  to  or  on  any  of  the  lands 
adjacent  to,  and  within  one  and  a  half  miles  east  of,  the 
eastern  end  and  terminus  of  said  road,  resulting  from  the 
making  and  construction  of  said  road,  nor  have  the  lands 
east  of,  and  adjacent  to,  the  eastern  terminus  of  said  road, 
ever  been  listed,  or  the  benefits  to  said  lands,  accruing  £rom 
the  construction  of  said  road,  been  assessed ;  that,  at  the 
time  of  giving  said  note,  defendant  was  entirely  igno- 
rant of  the  fact  that  said  lands  had  not  been  assessed," 
etc. 

Demurrer  to  this  answer  sustained,  the  ruling  excepted 
to,  and,  the  defendant  declining  to  answer  further,  ihe 
plaintiff  had  judgment,  from  which  the  defendant  ap- 
pealed, etc. 

It  is  assigned  for  error,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  defendant's  answer. 

The  act  of  1867  above  referred  to  requires,  that  "  The 
amount  of  benefit  to  each  tract  of  land  within  one  and 
one-half  miles  of  such  road  on  either  side  thereof,  or 
within  the  like  distance  of  the  terminus  thereof,"  shall  be 
assessed.    Acts  1867,  Reg.  Sess.,  p.  167,  sec.  1. 

The  answer  avers  that  lands  liable  by  this  statute  to  be^ 
were  not,  assessed. 
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In  The  Greensburghy  Milford  and  Hope  Turnpike  Co.  v. 
Sidener,  40  Ind.  424,  it  is  said : 

"  It  has  been  repeatedly  decided  by  this  court,  that  where 
assessors,  appointed  under  the  act  providing  for  assess- 
ments on  lands  to  aid  in  the  construction  of  roads,  omit- 
ted, in  the  list  returned  by  them,  any  land  within  one  and 
one-half  miles  from  the  proposed  road,  their  entire  assess- 
ment is  void,  and  an  injunction  will  lie  to  prevent  its  col- 
lection." 

Many  authorities  are  cited  in  which  such  decision  was 
made. 

If  the  assessment  was  void,  the  note  given  for  it  was 
without  consideration.  But  counsel  for  the  appellee  say 
the  assessment  may  have  been  perfected.  The  answer 
avers,  substantially,  that  it  had  not  been  at  the  time  the 
answer  was  filed,  and  it  was  filed  in  May,  1875,  six  years 
and  six  months  subsequent  to  the  execution  of  the  note, 
which  must  have  been  executed  some  time  subsequent  to 
the  assessment. 

If  the  assessment  had  been  perfected,  it  should  have 
been  shown  in  a  reply. 

But  it  is  further  argued,  that,  if  the  assessment  has  not 
been  perfected,  it  may  yet  be ;  that  it  can  not,  therefore, 
be  said  to  be  void,  but  only  voidable.  See  Hopkins  v. 
7%e  Greensburg,  etc..  Turnpike  Co.j  46  Ind.  187. 

Conceding  this  to  be  so,  who  is  to  avoid  it  ?  Certainly,' 
the  person  against  whom  the  voidable  assessment  is  made 
may  do  so.  The  maker  of  this  note  is  such  a  person.  If 
this  suit  were  upon  the  assessment,  he  could,  by  interpos- 
ing the  defence,  avoid  the  assessment,  and  defeat  the 
suit.  But  it  is  urged  that  he  is  estopped,  by  the  giving  of 
the  note,  to  attack  the  assessment.  The  answer  to  this  prop- 
osition is  the  fact,  that,  when  he  gave  the  note,  he  had  no 
knowledge  of  the  defect  in  the  assessment. 

The  turnpike  company  should  have  had  their  assess- 
ment perfected,  whereby  it  would  have  been  validated, 
before  the  institution  of  this  suit. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc. 


Collins  r.  Paris. 

Principal  and  Surfty.— Deitwry  Bond.— Actions—Sale  <fSureh^8  Bropertjf. 
— Where  the  real  estate  of  the  surety  has  been  levied  upon  and  sold  at 
sheriff's  sale,  pn  an  execution  issued  upon  a  judgpnent  rendered  against 
the  principal  and  surety  in  a  delivery  bond,  in  an  action  thereon  for  a 
breach  of  its  condition,  the  latter  may,  in  an  action  against  the  former, 
cecover  as  for  money  paid  to  his  use. 

From  the  Greene  Circuit  Court. 

A.  G.  Cavins  and  E.  H.  C.  CavinSj  for  appellant. 

BiDDLB,  J. — Suit  by  the  appellee,  against  Elisha  Collins 
and  Samuel  Howard,  to  recover  for  money  paid  to  their 
use. 

Only  Collins  answered. 

General  denial.  Trial  by  the  court  upon  an  agreed 
statement  of  facts,  which,  unincumbered  by  dates  and 
formalities,  may  be  stated  as  follows : 

Moses  P.  Dunn  recovered  a  judgment  against  Elisha 
Collins  and  Samuel  Howard,  for  one  thousand  three  hun- 
.dred  and  thirty-four  dollars  and  eighty  cents.  Execution 
was  issued  on  the  judgment,  and  a  levy  made  upon  a 
quantity  of  corn,  the  property  of  Collins.  A  delivery 
bond  for  the  corn  was  executed  by  Howard,  "W".  D.  Harris 
jmd  the  appellee.  The  com  was  not  delivered  according 
rto  the  bond,  but  was  used  by  Howard.  Dunn  then  re- 
-covered judgment  on  the  delivery  bond  against  the  mak- 
ers. An  execution  was  issued  on  this  judgment,  levied 
rupon  the  land  of  the  appellee  sold  to  Dunn,  and  a  cer- 
tificate of  purchase  issued  to  him  by  the  sheriff. 

IJpon  .this  statement  of  facts,  the  court  found  for  the 
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appellee,  aud,  over  a  motion  for  a  new  trial  and  exception^ 
rendered  judgment  on  the  finding. 

This  is  right.  The  appellee  was  compelled  by  legal 
proceedi|ig8  to  so  far  discharge  the  original  judgment  in 
favor  of  Dunn  and  against  Collins  and  Howard.  His^ 
action,  therefore,  will  lie  for  money  paid  to  their  use. 

The  judgment  is. affirmed,  with  costs  and  ten  per  cent» 
damages. 


The  Mayor  and  Common  Council  of  the  City  of  Eokomo> 

V.  The  State,  ex  rel.  Adams. 

City. — Donation  to  BaUroad, — Petition  for, — Pleading, — Mandamus, — Power 
qf  Oomrnon  CouneiL — Interest, — Staivie  Construed. — ^In  an  action  by  the 
State,  on  the  relation  of  the  president  of  a  railroad  company,  against 
the  mayor  and  common  council  of  a  city,  for  a  mandate  compelling  the 
iBsne  and  delivery  to  such  company  of  a  certain  amount  in  bonds  of  sudi 
city,  the  complaint  alleged,  that  a  petition  was  presented  to  the  defend- 
ants by  a  majority  of  the  resident  freeholders  of  such  city,  representing 
that  such  company  had  been  organized  for  the  purpose  of  constructing  a 
railroad  from  a  certain  point  to  such  city,  and  asking  the  common  coun- 
cil "to  make  a  donation  to  said  company  of"  a  sum  specified,  to  aid  '^in 
the  construction  of  the  said  railroad,  to  be  paid  in  the  bonds  of  said  city^ 
within  such  time,  and  at  such  rate  of  interest,  as''  the  common  council 
should  ''deem  proper," etc. ;  that,  upon  the  report  of  a  committee  of  the 
common  council,  that  a  majority  of  such  freeholders  had  signed  the  peti- 
tion, but  without  adopting  such  report,  a  resolution  was  adopted  by  the 
common  council,  declaring  that  such  donation  should  be  made,  and 
directing  that  an  ordinance  making  the  same  should  be  prepared  ;  that 
such  ordinance  had  been  defeated;  and  that  such  railroad  had  been 
completed.  A  copy  of  the  petition,  and  also  of  the  proceedings  of  the 
council,  were  made  exhibits. 

HMf  on  demurrer,  that  such  copies  constitute  no  part  of  the  complaint, 
but,  haying  been  treated  as  part  thereof  by  the  court  below,  may  be  so 
treated  by  the  Supreme  Court,  on  appeal. 

Hddf  also,  that  the  complaint  is  sufficient  as  presenting  prima  fiuie  ground 
for  issuing  the  writ  of  mandate  demanded. 

Eidd,  also,  that,  under  section  60  of  the  act  of  March  14th,  1867,  (1  B.  S. 
1876,  p.  267,)  authorizing  the  incorporation  of  cities,,  etc.^  a  writ  of  man- 
date is  the  only  proper  remedy  in  such  case. 
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Sdd,  also,  that  the  petition  sufficiently  descrihes  the  point  to  which  the 
road  was  to  be  completed. 

Heldj  also,  no  terms  upon  which  such  bonds  should  issue,  and  no  rate  of 
interest  thereon,  having  been  specified  in  the  petition,  it  may  be  con- 
Btmed  as  asking  the  issue  of  a  single  bond  for  the  whole  amount,  without 
interest,  the  council  having  no  power  to  fix  a  rate  of  interest. 

8ax£. — IiUa-est  of  Councilman  in  Donation, — Defence, — The  fact,  that  at  the 
time  such  petition  was  presented,  and  thence  until  the  commencement 
of  the  action  for  a  mandate,  one  of  the  members  of  the  common  coun* 
oil  had  been  a  stockholder,  director  and  officer  of  such  railroad  com* 
pany,  did  not  disqualify  him  to  act  upon  the  petition,  or  the  common 
council  to  pass  an  ordinance  making  the  donation,  and  constitutes  no  de- 
fence  to  the  action. 

Samis. — Erioppel, — Legality  of  Petition, — The  action  of  the  common  council, 
in  adopting  a  resolution  declaring  that  the  donation  petitioned  for  should 
be  made,  does  not  estop  the  defendants,  in  such  action,  from  denying  that 
such  petition  had  been  signed  by  a  majority  of  the  resident  freeholders. 

8axb. — Pleading, — An  answer  in  such  action,  alleging  that  such  petition 
had  not  been  signed  by  a  majority  of  the  resident  freeholders  of  the  city,, 
is  sufficient  on  demurrer. 

8am£. — Statute  Construed, — City  of  Kokomo. —  Curative  Act, — The  act  of 
March  8th,  1875,  (Acts  1875,  Keg.  Sess.,  p.  92,)  legalizing  certain  acts  of 
the  common  council  of  the  city  of  Kokomo,  does  not  apply  in  this  action. 

Same. — Consideration  for  Donation. — Where,  in  such  action,  the  petition  for 
the  donation  shows  that  the  railroad  is  not  yet  completed,  and  the  dona- 
tion is  asked  because  the  construction  of  such  railroad  will  enhance  the 
Talue  of  the  property  of  the  petitioners,  an  answer  alleging  a  want  of  con- 
sideration  for  such  donation  is  insufficient. 

&AMK. — Fraud  in  Procuring  Signatures, — Remonstrance. — Signing  in  Blank, — 
IMndpal  and  Agent, — The  defendant  in  such  action  answered,  that  the 
signatures  to  such  petition  had  been  procured  by  fraud,  in  that  the  peti- 
tion had  been  signed  in  blank  as  to  the  amount  to  be  donated,  upon  the 
representation  of  the  person  circulating  the  petition  for  signatures,  that 
the  blank  would  be  filled  by  inserting  an  amount  much  less  than  had 
been  afterward  actually  inserted. 

Mddj  on  demurrer,  that  the  answer  is  insufficient. 

Seldf  also,  that  such  objection  should  have  been  presented  to  the  common 
council  by  remonstrance. 

Hddf  also,  there  being  no  averment  in  the  answer  that  such  representation 
had  been  relied  on,  that  petitioners,  by  so  signing  in  blank,  conferred 
upon  the  person  to  whom  the  petition  was  by  them  entrusted  an  implied 
authority  to  fill  such  blank. 

MM,  also,  that,  under  such  petition  the  city  would  be  entitled  to  receive 
no  stock  in  such  company,  and  therefore  that  false  representations  as  to 
the  amount  of  stock  to  be  received  by  the  city  were  immaterial. 
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From  the  Howard  Circuit  Court. 

J.  (/Brien  and  J.  W,  Kem^  for  appellant. 

N.  B.  Linsdayj  M.  Bell  and  M.  McDowell^  for  appellee. 

Pbrkins,  C.  J. — A  petition,  in  words  and  figures  follow- 
ing, was  presented  to  the  common  council  of  the  city  of 
Kokomo,  on  the  Slst  of  October,  1873. 

The  petition  to  the  council  in  this  case  is  in  the  follow- 
ing words : 

"  To  the  Honorable  Mayor  and  Common  Council  of  the 
City  of  Kokomo : 

"The  undersigned  petitioners,  being  a  majority  of  the 
resident  freeholders  of  the  city  of  Kokomo,  in  the  county 
of  Howard,  in  the  State  of  Indiana,  represent  to  your 
honorable  body,  that  the  Frankfort  and  Kokomo  Railroad 
Company  is  a  duly  organized  company,  incorporated 
under  and  pursuant  to  the  laws  of  Indiana,  for  the  pur- 
pose of  constructing,  owning  and  operating  a  railroad 
from  the  town  of  Frankfort,  in  the  county  of  Clinton,  in 
the  State  of  Indiana,  to  the  city  of  Kokomo  aforesaid, 
and  believing  that  said  railroad,  when  completed,  will 
greatly  enhance  the  value  of  the  property  of  this  city  and 
promote  the  general  interest  of  the  citizens  thereof:  We 
respectfully  ask  your  honorable  body  to  make  a  donation 
to  said  company  of  J8,000,  to  aid  the  same  in  the  con- 
struction of  the  said  railroad,  to  be  paid  in  the  bonds  of 
said  city,  within  such  a  time,  and  at  such  a  rate  of  interest, 
as  you  may  deem  proper,  in  accordance  with  the  provi- 
sions and  requirements  of  the  60th  section  of  *An  act,' 
etc.,  approved  March  I4th,  1867,  and  the  provisions  of  an 
act  entitled  'An  act  to  enable  cities  to  aid  in  the  construc- 
tion of  railroads,  hydraulic  companies  and  water-powers, 
and  declaring  an  emergency,'  approved  May  the  4th,  1869." 

The  petition  was  presented  under  the  following  statu- 
tory provisions : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  any  city,  incorporated  under  the 
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general  law  of  this  State^  upon  petition  of  a  majority 
of  the  resident  freeholders  of  such  city,  may  hereafter 
subscribe  to  the  stock  of  any  railroad,  hydraulic  com- 
pany, or  water-power,  running  into  or  through  such  city, 
or  near  the  corporate  limits  of  said  city,  or  to  make,  on 
petition  of  the  majority  of  the  resident  freeholders  of 
such  city,  donations  in  money  or  the  bonds  of  such  city, 
to  aid  in  the  construction  of  any  such  railroad,  hydraulic 
companies,  or  water-power ;  subject,  however,  to  the  lim- 
itations, direction  and  restriction  named  in  the  provisos 
to  the  sixtieth  section  of  the  act  entitled,  'An  act  to  repeal 
all  general  laws  now  in  force  for  the  incorporation  of 
cities,  prescribing  their  powers  and  rights,  and  the  man- 
ner in  which  they  shall  exercise  the  same,  and  to  regulate 
such  other  matters  as  properly  pertain  thereto,'  approved 
March  14th,  1867." 

This  act  was  approved  May  4th,  1869.  1  R.  S.  1876, 
p.  299. 

The  60th  section  (1  R.  S.  1876,  p.  298,)  of  the  act  of 
1867  referred  to  is  this : 

"  Sec.  60.  Any  incorporated  city  under  this  act  shall 
have  power  to  borrow  money,  to  subscribe  to  the  stock  of 
any  plank  road,  macadamized  road,  or  railroad,  running 
into  or  through  such  city,  *  *  *  to  make  donations 
in  money  or  bonds  of  such  city,  to  aid  in  construction  of 
such  roads  *  *  *  ^  only  on  petition  of  a  majority  of 
the  resident  freeholders  thereof :  Provided^  That  said  dona- 
tions shall  not  be  payable  either  in  money  or  bonds,  until 
the  roads  *  *  *  ,  in  aid  of  which  it  is  given,  shall  be 
so  far  completed  as  to  admit  the  running  of  trains  from 
the  point  of  commencement  to  such  point  or  points  as  are 
designated  in  the  petition,  in  case  of  a  railroad,  *  *  *  ; 
and  when  so  far  completed,  it  shall  be  obligatory 
on  the  common  council  of  said  city  to  contract  and  do 
whatever  may  be  necessary,  to  carry  into  effect  the  sub- 
stantial meaning  of  such  petition,  and  the  obligation 
herein  enjoined  may  be  enforced  in  the  courts  of  this  State 
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having  competent  juriBdiction,  on  the  application  of  an^ 
signer  of  such  petition,  or  president  of  any  road  *  in  behalf 
of  which  such  donation  may  have  been  made,  at  any  time 
after  said  petition  or  petitions  have  been  presented  to  such 
common  council,  and  for  any  debt  created  in  pursuance  of 
the  provisions  of  this  section  in  carrying  out  the  inten- 
tions  of  the  petitioners  aforesaid,  the  common  council  shall 
add  to  [the  tax]  duplicate  of  such  years  thereafter,  a  levy- 
sufficient  to  pay  the  annual  interest  on  such  debt  or  loan 
with  an  addition  of  not  less  than  five  cents  on  the  one 
hundred  dollars  to  create  a  sinking-fund  for  the  liquida- 
tion of  the  principal  thereof,  which  fund  with  all  the  in- 
crease thereof,  shall  be  applied  to  the  payment  of  such 
debt  and  to  no  other  purpose." 

On  the  14th  day  of  December,  1874,  the  complaint  in 
this  cause  was  filed  in  the  name  of  the  Stat^,  on  the  rela- 
tion of  Coe  Adams,  president  of  the  Frankfort  and  Ko- 
komo  Railroad  Company,  alleging  the  corporate  existence 
of  the  company ;  that  the  line  of  its  road  extended  from 
Frankfort,  in  Clinton  county,  to  Eokomo,  in  Howard 
county,  Indiana;  that  it  was  completed;  that  a  m^ority 
of  the  resident  freeholders  of  the  city  of  Kokomo  had 
signed  the  petition  above  copied,  in  reliance  upon  which 
being  granted  by  the  city  council,  the  road  had  been  com- 
pleted ;  averring  a  demand  for  the  bonds,  and  praying  a 
mandate  to  the  city  council  to  issue  them,  etc. 

A  copy  of  the  petition  was  made  a  part  of  the  complaint. 
Accompanying  the  complaint,  as  an  exhibit,  was  a  tran- 
script of  the  proceedings  of  the  city  council  had  in  rela- 
tion to  the  matter  of  the  donation  petitioned  for. 

The  making  of  these  proceedings  an  exhibit  in  the 
complaint,  and  filing  them  with  it,  did  not  make  them  a 
part  of  it.  Knight  v.  The  Flatrockj  etc.^  Turnpike  Co.y  45 
Ind.  134.  But  they  were  treated  as  being  so  below,  and 
may,  for  the  purposes  of  this  case,  be  treated  in  the  same 
way  here.  A  paragraph  of  answer  was  held  bad,  on  de- 
murrer, as  contradicting  the  record  of  the  city  council  as 
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to  the  passage  of  a  resolution,  thus  assuming  it  to  be  a 
|yart  of  the  complaint. 

This  question  of  contradiction  will  be  presented  before 
the  final  disposition  of  this  cause,  either  by  a  reply  to  the 
answer  or  upon  objections  to  evidence  on  the  trial ;  hence, 
it  may  as  well  be  settled  now. 

The  record  of  the  proceedings  of  the  city  council  shows, 
that,  the  petition  having  been  presented,  a  committee  was 
appointed  to  examine  it ;  that  on  the  8d  of  November, 
being  three  days  after  the  petition  was  presented,  a  re- 
monstrance was  presented ;  that,  on  the  5th  of  Novem- 
ber, the  committee  reported  that  a  majority  of  the  free- 
holders of  the  city  had  signed  the  petition  ;  that,  on  the 
5th  of  November,  a  resolution  was  adopted,  declaring  that 
the  city  would  donate  eight  thousand  dollars  to  the  road, 
and  directing  the  city  attorney  to  prepare  an  ordinance 
making  the  appropriation.  This  resolution  was  adopted 
by  four  votes,  there  being  two  votes  against  it,  and  two 
members  of  the  council  not  in  attendance  at  the  meeting; 
so  that  the  resolution  was  passed  by  the  votes  of  just  one- 
half  of  the  members  of  the  council.  The  resolution  was 
introduced  and  voted  for  by  John  M.  Leach,  who  was  at 
the  time  a  stockholder  in,  and  one  of  the  directors  and 
the  treasurer  of,  the  railroad  company. 

The  record  of  the  council  further  shows,  that  on  the 
14th  of  November,  nine  days  subsequent  to  the  adoption 
of  the  above-mentioned  resolution,  an  ordinance,  provid- 
ing for  a  donation  of  eight  thousand  dollars,  was  intro- 
duced and  read  a  third  time,  whereupon  Mr.  Leach  moved 
that  the  rules  be  suspended  and  the  ordinance  read  a 
second  time,  which  motion  was  lost,  receiving  but  four 
votes  in  its  favor.     The  ordinance  never  was  adopted. 

The  complaint  was  in  two  paragraphs. 

Demurrer  to  the  complaint,  assigning  two  causes : 

1.  "Want  of  suflScient  facts;  and, 

2.  Want  of  capacity  in  the  plaintiff  to  sue  the  de- 
fendant. 
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The  demurrer  was  overruled,  and  exception  taken. 

The  return  to  the  alternative  writ  and  answer  to  the 
complaint  are  in  five  paragraphs : 

The  first  paragraph  alleges,  that  John  M.  Leach  was,, 
at  the  time  of  the  signing  of  the  petition  referred  to 
in  the  complaint,  and  at  the  time  of  the  presentation  of 
the  same  to  the  city  council  of  the  city  of  Kokomo,  and 
at  the  time  of  the  demand  upon  the  city  for  the  issuance 
of  honds  for  eight  thousand  dollars,  as  a  donation,  in  pur- 
suance of  the  petition  of  citizens,  and  up  to  and  at  the 
time  of  bringing  the  suit,  a  member  of  the  city  council 
of  the  city  of  £!okomo,  Indiana,  and  at  the  same  time  a 
member  of  the  Frankfort  &  Kokomo  Railroad  Company^ 
and  the  owner  of  one  hundred  and  five  shares  of  her 
capital  stock,  and  the  treasurer  of  the  Frankfort  &  Ko- 
komo Railroad  Company,  duly  elected  by  her  board  of 
directors,  and  was  one  of  the  directors  of  the  company ; 
and  that,  because  said  Leach  was  such  member  of  the 
common  council,  also  of  the  railroad  company,  the  de- 
fendants were,  at  all  times  from  the  date  of  presenting  the 
petition  to  the  common  council  of  Kokomo  until  the  date 
of  the  commencement  of  suit  against  the  defendants, 
wholly  unable  to  pass  a  valid  ordinance,  and  issue  bonds 
as  prayed  for  in  the  complaint. 

The  second  paragraph  alleges,  that  there  never  was  a 
majority  of  the  resident  freeholders'  names  attached  to 
the  petition,  and  gives  the  number  of  freeholders  re- 
siding in  the  city,  the  number  of  names  attached  to  the 
petition,  the  number  that  were  not  residents  of  the  city, 
the  number  whose  names  were  attached  who  were  not 
at  the  time  freeholders,  and  the  number  whose  names 
were  attached  without  their  authority,  and  the  number 
who  had,  after  signing  said  petition,  withdrawn  their 
names  by  signing  a  remonstrance  to  it,  leaving  but  two 
hundred  and  one  persons  who  were  legal  signers  to  said 
petition ;  while  the  whole  number  of  freeholders  residing 
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in  the  city  was  five  hundred  and  thirty-eight,  more  than 
twice  the  n  amber  of  legal  signers. 

The  third  paragraph  alleges,  that,  at  the  date  and  time 
of  signing  and  presenting  the  petition  described  in  the 
complaint,  there  was  no  legal  incorporation  of  the  city 
of  Kokomo,  and  that  there  was  no  valid,  legal  incorpora- 
tion until  March  5th,  1875. 

The  fourth  paragraph  alleges,  that,  at  the  time  of  the 
signing  of  the  petition  and  the  presentation  thereof  to 
the  city  council,  the  Frankfort  &  Eokomo  Railroad  Com- 
pany was  already  incorporated,  and  the  road  in  process 
of  construction,  and  that  there  was  no  consideration  what^ 
ever  for  the  proposition  to  donate  eight  thousand  dollars, 
contained  in  the  petition  of  citizens. 

The  fifth  paragraph  alleges,  that  there  were  fraudulent 
representations  and  practices  on  the  part  of  the  oflSicers 
and  employees  of  the  plaintiff's  relator,  the  railroad 
company,  in  procuring  the  signatures  of  citizens  to  the 
petitions  for  a  donation  of  eight  thousand  dollars  by  the 
city,  and  avers  and  charges  the  facts  constituting  the 
fraudulent  representations  complained  of. 

There  was  a  demurrrer  to  each  paragraph  of  the  answer, 
as  follows : 

To  the  first,  because  it  did  not  contain  facts  sufficient 
to  constitute  a  defence. 

To  the  second,  there  were  two  causes  of  demurrer :  1st, 
Want  of  jurisdiction  to  hear  and  determine  the  matters 
therein  alleged  ;  2d.  Want  of  sufficient  facts. 

To  the  third,  fourth  and  fifth  paragraphs,  that  they  did 
not  contain  sufficient  facts. 

Demurrers  sustained,  and  exceptions  taken. 

The  defendant  elected  to  stand  upon  her  answer ;  where- 
upon the  court  awarded  a  mandate,  commanding  the  city 
council  to  pass  an  ordinance  for  the  issue  of  bonds  to  the 
amount,  in  the  aggregate,  of  eight  thousand  dollars,  ta 
which  award  of  mandate  the  defendant  excepted,  etc. 

Appeal  to  the  Supreme  Court. 
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The  first  question  arising  is,  did  the  complaint  make 
a  case  for  a  mandate,  upon  the  application  of  the  railroad 
company  ? 

Without  the  aid  of  a  statute,  the  company  could  not 
maintain  this  suit  for  a  mandate,  according  to  the  case  of 
Sankey  v.  The  Terre  Haute^  etc.^  R.  B.  Co.^  42  Ind.  402, 
and  authorities  there  cited.  But.  section  60  of  the  act 
of  1867,  hereinbefore  copied,  declares,  that  "  it  shall  be 
obligatory  on  the  common  council  of  said  city  to  con- 
tract and  do  whatever  may  be  necessary,  to  carry  into 
effect  the  substantial  meaning  of  such  petition,  and  the 
obligation  herein  enjoined  may  be  enforced  in  the  courts 
of  this  State  having  competent  jurisdiction,  on  the  ap- 
plication of  any  signer  of  such  petition,  or  president  of 
any  road  *  in  behalf  of  which  such  donation  may  have 
been  made." 

How  enforced,  we  may  next  enquire.  The  act  re- 
quired to  be  performed  by  the  city  council  is,  to  contract 
with  the  railroad  company  by  issuing  a  bond  or  bonds  to  it, 
in  compliance  with  the  petition  of  a  majority  of  the  free- 
holders, etc.  That  act,  upon  a  proper  petition,  it  is  the 
absolute  duty  of  the  council  to  perform.  Where  the  per- 
formance of  such  an  act  becomes  the  absolute  duty  of  a 
corporation,  mandate  is  the  proper,  indeed  the  only,  rem- 
edy.    Section  739,  p.  296,  2  R.  S.  1876,  is  bb  follows: 

"  Writs  of  mandate  may  be  issued  to  any  inferior  tri- 
bunal, corporation,  board  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins;  or,  a 
duty  resulting  from  an  office,  trust  or  station." 

Does  the  complaint  in  this  suit  allege  the  existence  of 
a  state  of  facts,  upon  which  the  law  made  it  the  duty  of 
the  city  council  of  Kokomo  to  issue  a  donation  bond  or 
bonds  to  the  Frankfort  and  Kokomo  Railroad  Company  ? 
The  facts  upon  which,  by  law,  that  duty  would  arise,  are 
a  petition  to  the  council,  signed  by  a  majority  of  the  resi- 
dent freeholders  of  the  city,  specifying  the  road  to  which 
the  donation  asked  was  to  be  made^  the  amount  of  the 
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■donation,  and  the  point  to  which  the  road  must  be  com- 
pleted before  the  donation  bonds  might  be  delivered  by 
the  city. 

The  petition  in  this  case  fills  the  measure  of  the  statute, 
and  is  free  from  extraneous,  irrelevant  matters. 

It  is  suggested  that  it  does  not  name  a  point  to  which 
the  road  must  be  completed  before  the  bonds  may  be 
delivered;  but  we  think  it  does;  that  it  names  the  end, 
the  final  terminus  of  the  road  as  the  point. 

It  is  objected  that  the  petition  does  not  nariie  a  rate  of 
interest.  This  objection  is  true  in  fact.  It  does  not,  but 
refers  that  subject  to  the  council.  When  we  consider 
that  the  interest  upon  a  bond  is  a  part  of  the  burden  it 
lays  upon  the  people,  and  that  the  council  has  not  the 
power,  in  its  discretion,  to  impose  such  burdens,  but  only 
^pon  the  petition  of  the  freeholders,  we  think  we  should 
construe  the  petition  in  this  case  as  one  asking  a  dona- 
tion of  eight  thousand  dollars,  in  amount,  without  interest. 
This  construction  removes  from  the  petition,  also,  a  fea- 
ture which,  it  is  claimed,  submits  to  the  discretion  of  the 
•council  an  item  in  the  terms  in  which  the  bonds  may 
issue,  and  thus  makes  the  case  one  in  which  there  is  not 
•such  an  absolute  duty  to  be  performed  as  can  be  coerced 
by  mandate.  We  think  the  issue  of  one  bond,  in  this 
•case,  to  the  proper  corporation,  in  the  sum  of  eight  thou- 
sand dollars,  bearing  no  rate  of  interest,  would  be  such  a 
•compliance  with  the  petition  and  statutes  as  would  pre- 
clude interference  on  the  part  of  the  courts,  by  way  of 
mandate  or  otherwise.  At  the  same  time,  if  the  council 
saw  fit  to  issue  the  bond  or  bonds,  bearing  some  rate  of 
interest,  without  delay,  we  do  not  decide  that  the  act 
would  be  illegal, in  view  of  the  petition;  but  the  absolute 
legal  obligation  is  to  issue  eight  thousand  dollars,  in 
amount,  of  bonds.  See  State  v.  The  Boards  etc.,  45  Ind. 
601.  We  think  the  complaint  was  based  upon  what  ap- 
peared on  its  face,  and  was  alleged  in  the  complaint,  to  be 
Vol.  LVn.— 11 
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a  sufficient  petition ;  that  it  made  a  prima  facie  case  under 
the  statutes,  in  which  it  was  the  duty  of  the  city  council 
to  make  the  donation  petitioned  for,  and  was  the  right 
and  duty  of  the  court  to  issue  a  mandate,  commanding 
the  council  to  issue  the  donation  bond  or  bonds. 

We  turn  to  the  answer.  The  first  paragraph  of  it,  alleg- 
ing the  relation  of  John  M.  Leach,  a  member  of  the  city 
council,  to  the  railroad  company,  in  the  opinion  of  the 
court,  is  insufficient.  The  petition  of  a  majority  of  the  free- 
holders of  the  city  would  establish  the  right  of  the  rail- 
road company  to  the  donation.  It  was  the  duty  of  the 
city  council  to  officially  ascertain  and  declare,  whether 
such  a  petition  was  presented  to  it,  before  it  proceeded  to 
issue  bonds  for  the  donation.  Till  such  a  petition  was 
presented,  the  council  had  no  power  to  issue  such  bonds ; 
and,  when  such  a  petition  was  presented,  the  council  had 
no  right  to  refuse  to  issue  them  on  the  completion  of  the 
road  to  the  designated  point;  a  fact,  also,  to  be  ascertained 
by  the  council. 

"  And  when  so  far  completed,"  says  the  statute,  "  it 
shall  be  obligatory  on  the  common  council,"  etc.,  "  and 
the  obligation  herein  enjoined  may  be  enforced  in  the 
courts,"  etc. 

Under  the  statute,  donation  bonds  are  not  issued  or 
withheld  in  the  disrcetion  or  upon  the  judgment  of  the 
council.  They  are  issued,  as  has  been  said  already,  in 
compliance  with  the  properly  framed  written  request  of  a 
majority  of  the  freeholders  of  the  city.  When  such  re- 
quest is  presented,  it  is  the  duty  of  the  council  to  comply 
with  it  by  issuing  bonds.  Till  such  request  is  presented, 
the  council  has  no  power  to  issue  a  bond. 

Such  being  the  case,  we  think  the  facts  alleged  in  the 
first  paragraph  of  the  answer  were  not  such  as  created 
a  disqualification  of  Leach  to  act  as  councilman,  in  the 
matter  of  the  donation. 

We  proceed  to  the  second  paragraph  of  answer.  It 
avers  that  the  petition  to  the  council  to  make  a  donation 
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was  not  signed  by  a  majority  of  the  resident  freeholders 
of  the  city ;  that  there  was  at  that  date  a  certain  number 
of  resident  freeholders  in  the  city,  giving  the  number, 
that  a  certain  number  signed  the  petition,  stating  the 
number,  thus  showing  that  a  majority  did  not  sign.  We 
think  the  court  erred  in  sustaining  the  demurrer  to  this 
paragraph  of  answer.  This  ruling  is  defended  upon  the 
grounds,  that  the  answer  contradicts  the  record  of  the  city 
council,  and  that  the  council  is  estopped  to  deny  that  the 
petition  was  sufficiently  signed. 

If  the  city  had  issued  the  bonds,  and  especially  if  they 
had  passed  into  the  hands  of  a  bona  fide  holder,  and  this 
was  a  suit  on  such  bonds,  a  different  question  from  that 
now  before  us  might  be  presented.  Here,  it  will  be  re- 
membered, the  city  has  not  issued  the  bonds,  and  this  is  a 
suit  to  compel  their  issue ;  and  the  city  council  answered, 
as  a  justification  of  her  refusal,  that  the  condition  has  not 
been  performed,  the  performance  of  which  alone  gives  her 
the  power  to  issue  them,  viz.,  the  signing  of  a  petition 
therefor  by  a  majority  of  the  resident  freeholders.  This 
answer  denies  a  material  fact,  that  must  be  found  to  exist 
before  the  power  to  issue  the  bonds  vests  in  the  council. 
See  Rhodes  v.  Piper^  40  Ind.  869,  and  Knight  v.  The  Mat- 
rockf  etc.j  Thimpike  Co.y  45  Ind.  134.  It  is  urged  that  the 
council  has  decided  that  the  fact  exists.  The  record  of 
the  council  does  not  show  such  a.  decision.  See  Noble  v. 
The  City  of  VincenneSy  42  Ind.  125.  It  shows  that  a  com- 
mittee of  the  council  had  reported  that  the  fact  existed, 
but  it  fails  to  show  that  that  report  had  been  adopted, 
concurred  in,  confirmed,  or  in  any  manner  acted  upon  by 
the  council.  It  is  claimed,  however,  that  as  the  council 
adopted  a  resolution  that  it  would  make  the  donation, 
and  directed  the  city  attorney  to  draft  an  ordinance,  etc., 
the  conclusive  presumption  arises,  that  the  council  had 
concurred  in  the  report  of  the  committee.  If,  as  we  have 
said,  this  were  a  suit  by  a  bona  fide  holder  of  an  issued 
bond,  such  presumption  might  arise ;  but,  in  this  suit  to 


164  SUPREME  COURT  OF  IKDIANA. 

The  Mayor,  etc.,  of  the  City  of  Kokomo  v.  The  State,  ex  rel.  Adams. 


compel  the  issue  of  the  bonds,  we  think  the  presumption 
that  arises  as  to  concurrence  in  the  report  of  the  com- 
mittee is  no  stronger,  at  all  events,  than  a  prima  facie  one, 
and  such  a  presumption  does  not  preclude  a  denial  of  the 
fact  by  plea  or  answer.  Such  presumption  may  be  re- 
butted.   See  Langsdale  v.  Bonton^  12  Ind.  467. 

Nor  is  there  any  estoppel  in  this  case.  An  estoppel 
could  only  arise  in  favor  of  a  party  who  had  bona  fide 
acted  upon  the  fact  of  the  passage  of  the  resolution  of 
the  council.  The  railroad  company  in  this  case  is  not 
such  a  party.  If  it  derived  its  knowledge  of  the  passage 
of  the  resolution  from  the  record,  that  would  disclose  to 
it,  at  the  same  time,  that  the  council  had  failed,  so  far  as 
appeared,  before  passing  it,  to  determine  the  number  of 
the  petitioners.  This  would  have  put  the  company  on 
inquiry.  Further,  nine  days  after  the  passage  of  the  res- 
olution, the  council  refused  to  pass  the  ordinance  directed 
in  the  resolution  to  be  prepared,  of  which  refusal  the 
railroad  company  had  notice,  her  treasurer  and  one  of 
her  directors,  Mr.  Leach,  being  present,  and  participating 
in  it  when  this  action  of  the  council  occurred.  The  rail- 
road could  scarcely  have  involved  itself  much  uppn  the 
faith  of  the  resolution  mentioned. 

It  is  further  claimed  that  all  the  acts  of  the  council  in  the 
premises  are  validated  by  the  curative  act  of  March  8th, 
1876.  Acts  1875,  Reg.  Sess.,  p.  92.  That  act  declares 
that  all  official  acts  of  the  common  council  of  Kokomo, 
done  under  ordinances  and  resolutions,  are  thereby  legal- 
ized. 

This  statute  has  no  application  to  the  case  before  us.  And 
it  is  proper  that  it  should  be  remembered  here,  that  the 
statute  authorizing  the  city  council  to  vote  away  the  prop- 
erty of  the  citizens  should  be  construed  with  reasonable 
strictness,  and  its  provisions  should  be  strictly  complied 
with.  All  the  guards  it  furnishes  for  the  security  of  the 
citizen  against  hasty  and  injudicious  action  should  be 
faithfully  maintained. 
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The  third  paragraph  of  answer  is  abandoned  by  coun- 
sel for  appellant  in  their  brief. 

The  fourth  paragraph,  alleging  want  of  consideration, 
is  shown  by  the  record  to  be  false  in  fact ;  at  the  time  of 
the  petition,  the  road  was  not  completed.  Means  and 
credit  were  needed  to  enable  the  company  to  complete  it. 
The  consideration  for  the  donation  is  stated  in  the  petition 
to  be  the  enhancement  of  the  value  of  the  property,  and 
the  promotion  of  the  general  interest  of  the  citizens  by 
the  completion  of  the  road. 

The  fifth  alleges ,  the  use  of  means  claimed  to  be 
fraudulent,  in  obtaining  signatures  to  the  petition,  viz.: 
that  the  petition  was  signed  in  blank,  as  to  the  amount, 
and  afterward  filled  up  with  an  amount  difterent  from  that 
stated  by  the  canvasser  for  signatures  to  those  signing  it 
as  the  sum  to  be  asked  for ;  and  that  false  representations 
were  made  as  to  the  amount  of  the  stock  subscribed  to 
the  company ;  but  it  is  not  alleged  in  the  answer,  that  the 
signers  relied  upon  these  representations,  and  it  does  not 
appear  in  this  paragraph  of  answer,  that  they  are  now  ob- 
jecting on  this  ground,  or  any  other.  They  might  have 
objected  at  the  proper  time  by  remonstrance.  Noble  v. 
The  City  of  VincenneSy  42  Ind.  125.  And  it  is  averred  in 
the  second  paragraph  of  answer,  that  objection  was  thus 
made  in  this  case. 

As  to  signing  articles  in  blank,  the  law  as  to  contracts 
is  said  by  Parsons  to  be  this :  ^^  If  one  signs  his  name 
to  a  bill  or  note,  leaving  a  blank  for  the  sum,  and  in- 
trusts it  to  another,  this  is  prima  fade  evidence  of  au- 
thority ;  in  England,  to  insert  any  sum  that  the  stamp 
will  cover,  and  for  any  purpose ;  and  in  this  country,  to 
insert  an  indefinite  sum."    1  Parsons  Notes  &  Bills,  109» 

If  this  would  be  the  law  as  to  the  signing  of  such  pe- 
titions as  that  in  this  case,  then,  as  the  paragraph  of  an- 
swer does  not  aver  that  the  signers  relied  at  all  upon  the 
representations,  the  petition,  as  to  its  validity  in  this  re- 
spect, will  be  governed  by  the  general  rule  of  law  above 
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fitated  But  this  point  is  not  necessarily  important,  as 
the  paragraph  of  answer  may  be  amended  before  another 
trial. 

And  as  to  the  amount  of  stock  taken  in  the  corporation, 
the  donation  was  not  to  be  made  upon  this,  but  on  and 
for  the  completion  of  the  road.  The  city  was  not  to  re- 
ceive any  stock ;  she  was  to  receive  no  dividends.  The 
petitioners  wanted  the  road  for  the  general  public  good, 
and  were  asking  the  city  to  make  the  donation  on  ac- 
count thereof. 

We  think  the  fifth  paragraph  of  answer  insufficient. 

But,  for  the  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  answer,  the  judgment  must  be  re- 
versed. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 
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BxAii  Estate. — Action  to  Recover. —  FUadxng, — DMaimer, — Judgment — 
Coats, — Where,  in  an  action  for  the  recoverj  of  real  estate,  the  defendant 
appears  and  answers,  disclaiming  all  interest  in,  or  title  to,  the  premises 
in  controversy,  and  alleging  the  possession  thereof  to  be  in  a  third  per- 
son, not  a  party  to  the  action,  such  answer  amounts  to  a  disclaimer,  en- 
titling the  defendant  to  a  judgment  for  costs. 

Same. — Making  New  Parties. — Amendment. — Upon  the  filing  of  such  dis- 
claimer, the  plaintiff  in  such  action  filed  an  '' additional  paragraph  of 
complaint,"  against  such  third  person,  asking  that  he  be  made  a  party 
''to  answer  as  to"  his  "interest  in  and  to  the  land  mentioned  in  the  com- 
plaint against"  the  original  defendant,  "and  to  show  cause,"  if  any  he 
has,  "why  plaintiff  should  not  have  judgment  for  possession  of  the  land," 
etc.,  and  for  "  damages  for  being  kept  out  of  possession,"  etc. 

Hdd,  on  demurrer,  that  such  paragraph  of  complaint,  considered  either 
independently  or  as  an  amendment  to  the  original  complaint,  which  was 
in  the  ordinary  form,  is  insufficient. 
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Mddf  also,  that  each  paragraph  of  a  pleading  mast  he  complete  within 
Itself,  and  that  defects  therein  can  not  he  aided  hy  reference  to  another 
paragraph. 

From  the  Jennings  Circuit  Court. 

X  Overmyer  and  D.  Overmyer,  for  appellants. 
G.  W.  Swarthouty  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiflF,  commenced  an 
action  in  the  court  below  against  the  appellant  John  Mc^ 
Caman,  as  sole  defendant,  for  the  recovery  of  the  posses- 
sion of  certain  real  estate  in  Jennings  county. 

The  appellee's  complaint  was  in  the  ordinary  form  in 
such  cases. 

To  this  complaint,  the  appellant  John  McCarnan,  then 
sole  defendant,  answered,  in  substance,  that  on  the  10th 
day  of  February,  1864,  one  Henry  Morehow  received  from 
the  auditor  of  said  county  a  "tax  deed"  of  said  real 
estate ;  that  said  Morehow  at  once  took  full  possession  of 
said  real  estate,  and  so  remained  in  possession  until 
his  death,  in  the  year  1869 ;  that,  since  the  death  ot  said 
Morehow,  his  widow  and  children  had  been  in  the  full 
enjoyment  and  possession  of  said  real  estate,  and  still  so 
remained ;  and  that  the  appellant  John  McCarnan  had  no 
interest  in,  nor  title  to,  said  real  estate. 

In  legal  eflect,  this  answer  was  merely  a  disclaimer  by 
the  appellant  John  McCarnan,  and  entitled  him  to  a  judg- 
ment for  costs.    2  R.  S.  1876,  p.  254,  sec.  613. 

The  cause  was  then  continued,  with  leave  to  the  appel- 
lee to  amend  his  complaint,  by  making  new  parties  de- 
fendants. 

In  vacation,  the  appellee  filed  the  following  "  additional 
paragraph :" 

"  Comes  the  plaintiff  in  the  above  entitled  cause,  and, 
for  additional  paragraph  of  complaint,  shows  this  court, 
that  Minnie  Morehow,  widow  of  Henry  Morehow,  de- 
ceased, as  disclosed  in  defendant's  answer  to  the  original 
complaint  as  owner  of  the  land  described  therein,  Mary 


168  SUPREME  COURT  OF  INDIANA. 


McOaman  ei  at.  v,  Cochran. 


Morehow,  now  Mimie  Mary  Parker,  whose  husband  is-, 
dead,  and  Minnie  Euler,  daughter  of  said  Henry,  who  has; 
intermarried  with  George  Euler,  heirs  at  law  of  said 
Henry  Morehow,  deceased,  are  hereby  made  parties  to  an- 
swer as  to  their  interest  in  and  to  the  land  mentioned  iv» 
the  complaint  against  John  McCarnan,  filed  and  answered 
to  at  the  last  term  of  this  court,  and  to  show  cause,  if  any 
they  have,  why  plaintiff  should  not  have  judgment  for 
possession  of  the  land  in  his  complaint  mentioned,  also 
for  damages  for  being  kept  out  of  possession,  and  all 
things  relating  thereto." 

To  this  additional  paragraph,  the  appellants,  except  saidl 
McCarnan,  being  the  heirs  at  law  of  Henry  Morehow,  de- 
ceased, named  in  said  paragraph,  demurred  for  the  al-^ 
leged  insufficiency  of  the  facts  therein  to  constitute  ai 
cause  of  action,  which  demurrer  was  overruled  by  th« 
court  below,  and  the  appellants,  except  said  McCarnanv. 
excepted  to  said  decision.  The  appellants,  except  said 
McCarnan,  answered  the  appellee's  complaint  by  a  gen- 
!  eral  denial  and  three  special  defences.     No  question  is 

r  presented  for  our  consideration  upon  any  of  these  defences, 

^  except  the  third  in  number.     In  this  third  paragraph  of 

answer,  the  appellants,  except  said  McCarnan,  alleged,  in 
substance,  that  the  real  estate  in  appellee's  complaint 
mentioned  was  sold  for  taxes  by  the  treasurer  of  said! 
Jennings  county  to  one  Henry  Morehow,  who  received  & 
certificate  of  sale  therefor  from  the  auditor  of  said 
county,  under  and  through  whom  the  said  appellants- 
claimed  and  derived  title,  on  the  8d  day  of  February,. 
1862,  and  that  afterward,  on  the  8th  day  of  February,. 
1864,  said  Henry  Morehow  obtained  a  deed  for  said  real 
estate  from  the  said  auditor,  and  that  this  suit  was  not 

instituted  until  the  —  day  of ,  1874;  wherefore  the- 

said  appellants  alleged,  that  this  action  was  not  com- 
menced within  five  years  from  the  date  of  said  sale,  and 
they  asked  that  this  action  abate,  and  that  they  have 
judgment  for  costs  and  other  proper  relief! 
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The  appellee  demurred  to  this  paragraph  of  answer^ 
for  the  want  of  safficient  facts  therein  to  constitute  a  de- 
fence to  his  action,  which  demurrer  was  sustained  by  the 
court  below,  and  to  this  decision  said  appellants  excepted. 
The  action,  having  been  put  at  issue,  was  submitted  to  the 
court  for  trial,  which  resulted  in  a  finding  and  judgment 
in  favor  of  the  appellee,  for  the  recovery  of  said  real  es- 
tate, from  which  judgment  this  appeal  is  prosecuted. 

The  appellants  have  assigned,  in  this  court,  the  follow-^ 
ing  alleged  errors  of  the  court  below: 

Ist.  In  overruling  the  demurrer  of  the  appellants,  ex-^ 
cept  said  McCarnan,  to  the  additional  paragraph  of  appel- 
lee's  complaint;  and, 

2d.  In  sustaining  the  appellee's  demurrer  to  the  third 
paragraph  of  the  answer  of  the  appellants,  except  said 
McCarnan. 

It  can  not  be  doubted,  we  think,  that  the  facts  stated  in 
the  "  additional  paragraph  "  of  appellee's  complaint  were- 
clearly  insufficient  to  constitute  a  cause  of  action  against 
the  appellants,  the  heirs  at  law  of  Henry  Morehow,  de- 
ceased.  As  against  these  appellants,  this  <^  additional 
paragraph  "  is  the  only  complaint  in  the  record,  and  it 
does  not  contain  a  statement  of  any  one  of  the  matters  re-^ 
quired  by  statute  in  such  a  complaint.  The  595th  section 
of  our  practice  act  provides,  with  precision,  what  shall 
be  stated  in  such  a  complaint,  as  follows : 

"  Sec.  595.  The  plaintift'  in  his  complaint  shall  state 
that  he  is  entitled  to  the  possession  of  the  premises,  par- 
ticularly describing  them,  the  interest  he  claims  therein, 
and  that  the  defendant  unlawfully  keeps  him  out  of  pos- 
session."   2  R.  S.  1876,  p.  251. 

In  this  "  additional  paragraph "  of  his  complaint,  the 
appellee  has  not  stated  that  he  was  entitled  to  the  posses- 
sion of  the  real  estate,  nor  has  he  particularly  described 
said  real  estate,  nor  has  he  stated  the  interest  he 
claimed  therein,  nor  did  he  allege  that  the  defendants  un- 
lawfully kept  him  out  of  possession  thereof.    It  is  well 
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settled  by  numerous  decisions  of  this  court,  that  each  para- 
graph of  a  pleading  must  be  perfect  and  complete  within 
itself,  and  that  defective  allegations  in  one  paragraph  can 
not  be  aided  by  reference  to  another  paragraph.  Silvers 
V.  The  Junction  Railroad  Co.^  43  Ind.  435 ;  Potter  v.  Ear- 
nest, 45  Ind.  416 ;  Clarke  v.  Featherston,  32  Ind.  142. 

In  the  case  at  bar,  if  the  appellee  had  not  denominated 
his  pleading  as  an  "additional  paragraph,"  we  should 
have  considered  it  as  merely  an  amendment  of  the  orig- 
inal complaint,  and  intended  to  be  a  part  thereof.  But 
even  if  thus  considered,  the  facts  stated  therein  would  not 
have  been  sufficient  to  constitute  a  cause  of  action  against 
the  appellants,  the  heirs  of  Henry  Morehow,  deceased; 
because  even  then  the  complaint  would  not  have  con- 
tained an  averment  that  these  appellants  had  unlawfully 
kept  the  appellee  out  of  the  possession  of  the  real  estate. 
Our  conclusion  therefore  is,  that  the  court  below  erred,  in 
overruling  the  demurrer  of  the  appellants,  except  said 
McCarnan,  to  the  "  additional  paragraph "  of  appellee's 
complaint. 

As  this  conclusion  will  make  it  necessary  for  the  appel- 
lee to  amend  his  complaint,  which  may  lead  to  the  forma- 
tion of  other  and  different  issues,  we  need  not  now  con- 
sider and  decide  the  questions  presented  by  the  second 
alleged  error. 

The  judgment  offthe  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  demurrer  of  the  appellants,  except 
said  McCarnan,  to  the  additional  paragraph  of  appellee's 
complaint,  and  for  further  proceedings. 
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liiquoB  Law. — Act  cf  1873. — SeetUm  12.— Cbiuftto^umo^  Law, — Section  12  of 
the  act  of  Febraary  27th,  1873,  (Acts  1873,  p.  161,)  regulating  the  sale 
of  intoxicating  liquors,  etc.,  in  so  far  as  it  gave  a  right  of  action  to  any 
one  injured  in  person  or  property  by  an  intoxicated  person,  against  the 
person  causing  the  intoxication,  was  constitutional. 

Same. — License. — A  person  licensed  under  the  provisions  of  such  act  took 
his  license  subject  to  all  the  restrictions  and  burdens  imposed  by  such 
section. 

Bell  of  Exceptions. — PrwOice, — Su/premie  Oourt, — ^A  bill  of  exceptions  filed 
after  the  expiration  of  the  time  granted  therefor  forms  no  part  of  the 
record  on  appeal  to  the  Supreme  Court. 

From  the  JeflFerson  Circuit  Court. 

J.  R.  Cravens  and  E.  G.  Leland,  for  appellants. 

WoRDBN,  J. — This  was  an  action  hy  the  appellee,  Eliza- 
beth Wendell,  against  the  appellants,  under  the  12th  sec- 
tion of  the  liquor  law  of  1873.    Acts  1873,  p.  151. 

The  substance  of  the  case  made  by  the  complaint  was, 
that  the  defendants,  by  selling  intoxicating  liquor  to  one 
Isaac  Kichardson,  caused  his  intoxication,  and  that  the 
latter,  while  thus  intoxicated,  injured  the  plaintiff  in  her 
person  and  property,  setting  out  the  injury. 

Demurrer  to  the  complaint  for  want  of  sufficient  facts 
overruled,  and  exception.  Trial  by  jury,  verdict  and 
judgment  for  the  plaintiff,  over  a  motion  for  a  new  trial. 

The  appellant  insists  that  the  section  of  the  statute  on 
which  the  action  is  based  is  invalid,  and  urges  several 
reasons  therefor  which  need  not  be  noticed  in  detail. 
liVe  are  not  aware  of  any  provision  in  either  the  federal 
or  state  constitution  that  is  violated  by  the  section  in 
question,  at  least  so  far  as  it  gives  the  right  of  action  in 
such  case  as  that  presented. 

It  was  said  by  this  court,  in  the  case  of  Churchman  v. 
Martin^  54  Ind.  380-383 :  *'  When,  therefore,  an  act  of  the 
General  Assembly  is  passed,  which  violates  no  provision 
of  the  federal  or  state  constitution,  the  judicial  depart- 
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ment  can  not  hold  it  to  be  void  on  the  ground  that  it  is- 
wrong,  or  unjust,  or  violates  the  spirit  of  our  institutions, 
or  impairs  natural  rights."  The  validity  of  the  section,, 
in  respect  to  the  matter  embraced  in  this  action,  has  been,, 
in  several  instances,  recognized  by  this  court.  Bamaby 
V.  Wood,  50  Ind.  405;  English  v.  Beard,  51  Ind.  489;. 
•  Krach  v.  Heilvian,  53  Ind.  517 ;  Collier  v.  Early y  54  Ind.. 
559 ;  Koerner  v.  Oberly,  56  Ind.  284. 

It  is  argued,  that,  as  the  permit  provided  for  by  the  act 
vests  the  person  holding  it  with  the  right  to  sell  intoxi- 
cating liquors,  and  as  section  12  impairs  this  right  and 
so  interferes  with  it  as  to  limit  its  enjoyment,  it  can  not 
be  enforced.  But  it  must  be  remembered,  that  a  person 
who  took  a  permit  under  the  law  took  it  clogged  with 
whatever  burdens  or  responsibilities  were  imposed  by  the 
law.    Black  v.  Merrill,  51  Ind.  32. 

We  are  of  opinion  that  no  error  was  committed  ia 
overruling  the  demurrer  to  the  complaint. 

No  question  is  before  us,  arising  on  the  motion  for  a 
new  trial.  The  court,  on  the  16th  day  of  May,  1874, 
overruled  the  motion  for  a  new  trial,  and  gave  sixty  days- 
in  which  to  file  a  bill  of  exceptions,  but  the  bill  was  not 
filed  until  the  18th  day  of  July,  1874.    This  was  too  late^ 

The  judgment  below  is  aflirmed,  with  costs. 
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PLEADora.— i^aceiee.~i>emiirrer/or  M^ovnderof  Ckmtes  <^  AeUon.— Supreme 
Court, — No  judgment  can  be  reverBed  for  error  committed  in  either  Boa- 
taining  or  overrnling  a  demurrer  for  misjoinder  of  caases  of  action. 

Same. — Action  Against  Several  Parties, — SvfficierU  as  to  One, — Joini  Demurrer 
by  AM, — If  a  complaint  against  two  or  more  defendants  state  facts  con- 
stituting a  good  cause  of  action  against  any  one  of  them,  a  joint  demur- 
rer by  all,  for  want  of  sufficient  facts,  should  be  overruled. 
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Same. — Erroneous  Judgment, — Hew  Objected  to. — ^Where,  by  the  complaint, 
the  plaintiff  is  entitled  to  some  kind  of  relief  or  jadgment  against  a  de- 
fendant, but  the  court  renders  a  judgment  different  from,  or  beyond,  that 
authorized  by  the  complaint,  the  defendant  may  avail  himself  of  the 
error,  by  objecting  and  excepting  to  the  judgment  as  rendered. 

MfiCHANics'  LiEMa — Bepairs. — New  Building, — Action  to  Enforce, — CkmtrajBL 
—  Mechanic  Employed  by  Tenant. — lAabUity  of  Landlord, — Police  of  Lien. — 
In  an  action  by  a  mechanic,  against  the  owner  of  certain  separate  tracts 
of  real  estate  and  his  tenant,  to  recover  for  the  value  of  labor  performed 
by  the  plaintiff,  in  repairing  one,  and  in  erecting  another,  building  on 
such  realty,  and  to  enforce  a  mechanic's  lien,  the  complaint  alleged  that 
the  defendants  were  "indebted  to  him"  for  the  value  of  such  labor ;  that 
it  had  been  performed  at  the  request  of  the  tenant ;  that  the  landlord 
'''was  aware  of  and  consented  to'' the  making  of  such  improvements; 
that  the  same  were  made  while  the  premises  were  occupied,  "free  of 
<«nt,''  by  the  tenant,  who  was  then  and  there  engaged  in  his  individual 
business ;  that  the  tenant,  "  with  the  knowledge,  consent  and  assistance 
-of"  the  landlord,  was  making  improvements  on  such  premises;  that 
plaintiff's  labor  had  been  performed  as  a  necessary  part  thereof ;  and 
that  the  plaintiff  had  filed  for  record  a  notice  of  hie  intention  to  hold  a 
lien  on  the  whole  of  such  realty,  for  the  entire  value  of  such  labor. 

Heid^  on  joint  demurrer,  that  though  the  cause  of  action  stated  in  the  com- 
plaint is  only  sufficient  to  authorize  a  personal  judgment  against  the 
tenant,  the  demurrer  should  be  overruled. 

JffeM,  also,  on  separate  demurrer  by  the  owner,  that,  on  the  facts  stated  in 
the  complaint,  he  is  not  personally  liable. 

Heid,  also,  that,  on  the  facts  stated,  a  mechanic's  lien  against  such  realty 
can  not  be  enforced.  ^ 

Heidj  also,  that  the  notice  of  such  intended  lien  is  insufficient. 

Held,  also,  that,  by  section  648,  (2  R.  S.  1876,  p.  267,)  concerning  me- 
chanics' liens,  a  mechanic's  lien  can  not  be  acquired,  as  against  the  owner 
of  real  estate,  for  repairs  made  by  the  mechanic,  on  a  contract  with  the 
tenant. 

Held,  also,  that  a  lien  for  the  total  value  of  such  repairs  and  the  labor 
on  HUch  new  building  can  not  be  enforced  against  such  buildings,  either 
separately  or  jointly. 

WmnssB. — Impeachment  cf.—SUUements  out  of  Court. — Evidence. — On  the  trial 
of  an  action  to  recover  for  services  alleged  to  hnve  been  performed  by 
the  plaintiff,  for  and  at  the  request  of  the  defendant,  wiiere  the  dcfrnre 
is,  that  such  services  had  been  performed  for,  and  on  the  credit  of,  the 
defendant's  contractor,  to  which  the  latter  has  testified  on  behulf  of  the 
defendant,  the  plaintiff  may  then,  after  laying  the  proper  ground,  im- 
peach such  witness,  by  giving  evidence  of  statements  made  by  him,  that 
the  plaintiff  had  been  hired  by,  and  on  the  credit  of,  the  defendant. 

From  the  Jennings  Circuit  Court. 
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A.  6r.  Smithy  for  appellants. 
D.  Overmyerj  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the 
appellants,  as  follows : 

"  George  S.  Rust  complains  of  John  C.  Wilkerson  and 
Thomas  Wilkerson,  and  says,  that  said  defendants  are  in- 
debted to  him  in  the  sum  of  two  hundred  and  fifty  dol- 
lars, in  manner  and  form  as  follows,  to  wit :  that  said 
defendant  John  C.  Wilkerson  engaged  and  employed  this 

plaintiff'  on  the  —  day  of ,  1874,  to  do  a  certain  job 

of  plastering  for  him,  upon  a  certain  building,  situate  on 
lots  numbered  two  hundred  and  thirty,  two  hundred  and 
thirty-one  and  two  hundred  thirty-two,  in  block  T,  in 
the  town  of  North  Vernon,  in  said  county ;  that  plaintift' 
did  said  work,  under  the  direction  of  said  Wilkerson, 
who  assumed  control  and  ownership  of  said  real  estate ; 
and  the  plaintift*  designates  the  particulars  of  his  work, 
as  follows : "  (here  follow  the  particulars  of  the  work.) 

"And  plaintiff"  further  avers,  that  said  Thomas  Wilker- 
son, defendant,  was,  at  the  time  of  said  work,  and  is  now, 
the  owner  of  said  real  estate,  and  that  he  was  aware  of, 
and  consented  to,  said  improvements  then  and  there  being 
made ;  and  that  said  defendant  John  C.  Wilkerson,  who 
is  a  son  of  said  defendant  Thomas  Wilkerson,  was,  at  the 
time,  in  the  possession  of  said  real  estate,  carrying  on 
business  thereon  in  his  own  name  and  person,  and  with 
the  consent,  knowledge  and  assistance  of  his  said  father, 
Thomas  Wilkerson,  was  then  and  there  having  exten- 
sive improvements  made  upon  said  real  estate,  in  the  way 
of  repairing  the  building  and  putting  up  new  and  addi- 
tional apartments  and  rooms,  and  buildings ;  and  plain- 
tiff's work  was  done,  as  aforesaid,  as  a  necessary  part  of 
said  improvements,  and  these  improvements  were  being 
made  for  the  accommodation  of  said  John  C.  Wilkerson, 
who  was  then  enjoying,  and  expected  to  enjoy,  the  use  and 
occupation  of  said  real  estate,  free  of  rent,  and  do  busi- 
ness therein  in  his  own  name,  and  enjoy  for  himself  the 
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added  reputation  which  the  establishment  would  have  by 
reason  of  said  improvements ;  and  plaintiff  says,  that  on 
the  31st  day  of  July,  1875,  he  caused  to  be  recorded  in 
the  recorder's  office  of  said  Jennings  county,  a  certain 
notice,  in  the  words  and  figures  following,  to  wit :"  (here 
follows  a  notice  of  mechanic's  lien,  not  necessary  to  be 
here  copied.)  ^'And  the  plaintiff  says,  that  he  caused  said 
notice  to  be  recorded  as  aforesaid  within  sixty  days  of  the 
time  of  the  completion  of  his  said  work ;  that  said  sum 
remains  due  and  unpaid.    Wherefore,"  etc. 

Judgment  is  demanded  for  the  sum  claimed  to  be  due, 
and  for  the  foreclosure  of  the  lien. 

The  defendants  filed  a  joint  demurrer  to  the  complaint, 
assigning  for  cause  that  it  did  not  state  facts  sufficient, 
and  that  several  causes  of  action  had  been  improperly 
united.  The  defendant  Thomas  Wilkerson  also  filed  his 
separate  demurrer,  assigning  the  same  causes.  These 
demurrers  were  respectively  overruled,  and  the  defend- 
ants excepted. 

The  defendants  answered,  and  issues  were  formed,  and 
the  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
the  plaintiff  in  the  sum  of  eighty-two  dollars  and  seventy 
cents,  and  in  his  favor  as  to  the  mechanic's  lien. 

A  motion  for  a  new  trial  having  been  overruled,  the 
plaintiff  waived  the  foreclosure  of  the  mechanic's  lien, 
and  took  a  joint  personal  judgment  against  the  defend- 
ants for  the  amount  found  due. 

The  errors  assigned  bring  in  review  the  rulings  on  the 
demurrers,  and  in  overruling  the  motion  for  a  new  trial. 

No  judgment  can  be  reversed  for  an  error  committed 
in  either  sustaining  or  overruling  a  demurrer  for  mis- 
joinder of  causes  of  action.  2  R.  S.  1876,  p.  59,  sec.  52. 
We  therefore  need  only  consider  the  other  cause  of  de- 
murrer, the  want  of  sufficient  facts.  And  we  may  further 
observe,  that,  if  facts  were  stated  sufficient  to  constitute  a 
cause  of  action  against  either  of  the  defendants,  the  joint 
demurrer  was  properly  overruled. 
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The  complaint,  as  against  John  C.  Wilkerson,  it  seems 
to  us,  was  clearly  good.  It  alleges  that  John  C.  was 
indebted  to  the  plaintiff  for  the  plastering,  the  particulars 
of  which  are  specified;  that  John  C.  engaged  and  em- 
ployed the  plaintiff  to  do  the  work,  which  was  done 
under  his  direction,  and  that  the  sum  demanded  remained 
due  and  unpaid.  There  was  clearly  a  good  cause  of 
action  stated  againt  John  C,  on  which  a  personal  judg- 
ment could  be  rendered  against  him ;  and,  therefore,  the 
joint  demurrer  was  correctly  overruled,  whether  on  the 
facts  stated  the  plaintiff  was  entitled  to  a  lien  or  not. 

Objection  is  made  to  the  sufficiency  of  the  notice  of 
intention  to  hold  the  lien,  but  we  need  not  now  consider 
that  objection,  inasmuch  as  there  was  a  good  cause  of 
action  stated  against  John  C,  though  there  may  not  have 
been  sufficient  stated  to  give  the  plaintiff  a  lien.  The 
•court  committed  no  error  in  overruling  the  joint  demurrer 
for  want  of  sufficient  facts. 

We  come  to  the  separate  demurrer  of  Thomas  Wilker- 
•Bon.  And  it  may  be  observed,  that,  if  facts  enough  are 
alleged  to  show  that  Thomas  was  jointly  indebted  to  the 
plaintiff  for  the  work,  or  if,  on  the  facts,  the  plaintiff  was 
entitled  to  a  lien  on  the  property  as  against  said  Thomas, 
he  was  a  proper  party  to  the  action,  which  sought  the 
enforcement  of  the  supposed  lien  as  well  as  a  personal 
judgment,  and  his  demurrer  was  correctly  overruled. 
There  was  in  the  case,  as  has  been  stated,  a  personal 
judgment  against  the  defendant  Thomas  as  well  as  John 
O.;  but  if  the  complaint  did  not  state  facts  sufficient  to 
authorize  the  personal  judgment,  conceding  that  it  stated 
sufficient  to  establish  the  lien  as  against  him,  the  demur- 
rer was,  nevertheless,  correctly  overruled.  If  a  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
a  party,  and  entitle  the  plaintiff  to  some  kind  of  relief  or 
judgment,  and  the  court  renders  a  judgment  different  from, 
or  beyond,  that  authorized  by  the  facts  stated,  the  defend- 
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ant  may  avail  himself  of  the  error,  by  objecting  and  ex- 
cepting to  the  judgment  as  rendered. 

Upon  an  examination  of  the  complaint,  we  do  not  find 
any  facts  therein  stated  which  authorize  a  personal  judg- 
ment against  the  defendant  Thomas  Wilkerson.  The 
facts  stated  do  not  show  that  Thomas  was  jointly  liable 
with  John  C.  to  the  plaintiff  for  the  work,  nor,  indeed, 
that  he  was  liable  at  all.  The  complaint,  to  be  sure, 
starts  out  by  saying  that  the  defendants  are  indebted  to 
the  plaintiff  in  the  sum  of,  etc.,  in  manner  and  form, 
as  follows,  etc.,  and  then  proceeds  to  state  facts  which 
show  an  indebtedness  of  John  C,  only,  to  the  plaintiff.  It 
is  alleged  that  John  C.  engaged  and  employed  the  plain- 
tiff to  do  the  work,  and  that  it  was  done  under  his  direc- 
tion, and  that  John  C.  assumed  control  ana  ownership  of 
the  property  on  which  the  work  was  done.  It  is  further 
alleged  that  John  C.  was  in  possession  of  the  property, 
and,  in  substance,  that  he  made  the  improvements  thereon, 
to  do  business  thereon  in  his  own  name,  expecting  to 
enjoy  the  use  and  occupation  thereof,  free  of  renib,  etc. 

All  of  this  repels  the  idea  that  the  plaintiff's  work  was 
done  for,  or  upon  the  credit  of,  Thomas  Wilkerson.  It  is 
alleged  that  Thomas  was  the  owner  of  the  property,  but 
that  John  C.  was  in  possession  of  it,  doing  business  in 
his  own  name,  with  the  knowledge,  consent  and  assist- 
ance of  his  father,  Thomas,  and  that  the  latter  was  aware 
of,  and  consented  to,  the  improvements.  This,  however, 
does  not  show  that  the  work  was  done  upon  the  credit  of 
Thomas,  or  that  the  latter  in  any  way  bound  himself  to 
pay  therefor. 

It  remains  to  enquire  whether  the  complaint  alleged 
facts  sufficient  to  entitle  the  plaintiff  to  a  lien  on  the 
lots,  as  against  Thomas  Wilkerson.  The  statute  on  the 
subject  of  mechanics'  liens  provides,  that  "  The  provisions 
of  this  act  shall  only  extend  to  work  done  or  materials 
furnished  on  new  buildings,  or  to  a  contract  entered  into 
Vol.  LVn.— 12 
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with  the  owner  of  any  building  for  repairs,  or  to  the 
engine  or  other  machinery  furnished  for  any  mill,  distil- 
lery or  other  manufactory,  unless  furnished  to  the  owner 
of  the  land  on  which  the  same  may  be  situate,  and  not 
to  any  contract  made  with  the  tenant,  except  only  to  the 
extent  of  his  interest."    2  R.  8.  1876,  p.  267,  sec.  648. 

It  is  thus  seen  that  a  lien  for  repairs  can  not  be  acquired, 
as  against  the  owner  of  the  property,  except  upon  a  con- 
tract made  with  him ;  and  not  upon  any  contract  made 
with  the  tenant,  except  only  to  the  extent  of  his  interest. 
See  Lynam  v.  King^  9  Ind.  8 ;  Baylies  v.  Sinex,  21  Ind.  45. 

It  appears  from  the  complaint,  that  Thomas  Wilkerson 
was  the  owner  of  the  property,  and  it  does  not  appear 
that  any  contract,  express  or  implied,  existed  between  him 
and  the  plaintiff  for  the  doing  of  the  work.  Hence,  the 
plaintiff  acquired  no  lien  upon  the  property,  as  against 
Thomas  Wilkerson,  the  owner,  unless  the  work  was  done 
upon  a  new  building,  even  if  it  could  have  been  acquired 
had  the  work  been  done  upon  a  new  building. 

The  notice  set  out  in  the  complaint  states,  that  the 
plaintiff  intends  to  hold  a  lien  upon  the  lots,  describing 
them,  "  said  lien  being  to  secure  the  sum  of  one  hundred 
and  ninety-five  dollars,  which  is  a  balance  due  me  for 
work  and  labor  performed  in  the  repair  of  a  certain  brick 
building  thereon  situate,  and  in  the  erection  of  new  and 
additional  buildings  thereon,  upon  all  of  which  I  hold  a 
lien,  as  aforesaid,  said  work  and  labor  being  done  at  the 
instance  and  request  of  one  John  C.  Wilkerson.'^ 

It  is  plain,  that,  on  the  facts  stated,  the  plaintiff  acquired 
no  lien  on  the  property,  as  against  Thomas  Wilkerson, 
the  owner,  for  the  repairs ;  and  assuming,  though  not  de- 
ciding, that  he  might  have  acquired  a  lien  upon  it,  as 
against  the  owner,  for  the  work  done  on  the  new  build- 
ings, on  the  facts  stated,  the  question  arises  whether  the 
notice  was  sufficient  for  that  purpose.  What  was  the 
amount  of  the  plaintiff's  claim  for  the  work  done  on  the 
new  buildings  ?    The  notice  does  not  answer  this  question. 
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The  notice  was,  that  the  plaintiff  intended  to  hold  a  lieu 
on  the  whole  property  for  the  entire  sum  claimed  to  be 
due,  including  that  for  repairs  as  well  as  that  for  work  on 
the  new  buildings,  without  any  designation  as  to  the 
amount  claimed  by  him  for  work  on  the  new  buildings. 
It  was  no  more  effectual  for  acquiring  a  lien  for  the  work 
done  on  the  new  buildings  than  if  no  amount  whatever 
had  been  stated.  The  statute  was  not  complied  with^ 
which  requires  that  the  notice  shall  specifically  set  forth 
the  amount  claimed.    2  B.  S.  1876,  p.  268,  sec.  650. 

The  notice  was  also  radically  defective  in  another  particu- 
lar. There  were  three  lots  described  on  which  a  lien  was 
sought  to  be  acquired.  A  part  of  the  work  was  done  in 
the  repair  of  a  certain  brick  building,  situate  somewhere 
on  the  lots,  and  a  part  was  done  upon  new  buildings,  but 
it  was  not  stated  or  shown  on  what  part  of  the  lot  or  lots 
either  the  old  or  the  new  buildings  were  situated.  It  is 
clear  that  the  plaintiff  could  acquire  no  lien  on  the  old  build- 
ing or  the  lot  or  part  of  a  lot  on  which  it  was  situated, 
for  the  work  done  on  the  new  buildings ;  nor  could  he 
acquire  a  lien  on  the  new  buildings  or  the  lot  or  part  of  a 
lot  on  which  they  were  situated,  for  work  done  in  the  re- 
pair of  the  old  building.  Hill  v.  Braden,  54  Ind.  72.  It 
is  apparent,  from  the  notice  itself,  that  the  plaintiff 
could  not  acquire  a  lien  upon  the  whole  of  the  lots  for 
the  work  done  on  the  new  buildings,  because  it  shows 
that  a  part  of  them  at  least  was  occupied  by  the  old 
building.  The  notice  was,  therefore,  radically  defective, 
in  not  stating  the  part  or  parts  of  the  lots  on  which  the 
plaintiff*  sought  to  acquire  a  lien  for  the  work  on  the  new 
buildings.    See  the  case  last  above  cited. 

We  are  of  opinion,  that,  on  the  facts  stated,  the  plaintiff 
acquired  no  lien  on  the  property,  as  against  the  defendant 
Thomas  Wilkerson,  and  that  the  court  erred  in  overruling 
his  demurrer  to  the  complaint. 

We  have  examined  the  grounds  upon  which  a  new  trial 
was  asked,  and  have  concluded,  that,  so  far  as  the  defend- 
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ant  John  C.  Wilkerson  is  concerned,  the  court  committed 
no  error  in  overruling  the  motion.  As  there  was  only  a  per- 
sonal judgment  rendered  against  him,  the  record  is  disen- 
cumbered of  any  question  as  to  a  lien,  so  far  as  such  ques- 
tion might  afiect  him.  There  was  evidence  given  designed 
to  establish  and  locate  the  lien,  which  need  not  be  here 
stated  in  detail,  to  which  exception  was  taken.  But  we 
can  not  see  how  it  prejudiced  the  defendant  John  C.  Wil- 
kerson upon  the  point  of  his  personal  liability. 

On  the  trial,  there  was  evidence  tending  to  show  that 
the  defendant  John  C.  employed  the  plaintiff  to  do 
the  work;  and,  on  the  other  hand,  there  was  evidence 
tending  to  show  that  said  defendant  employed  one  Joseph 
Bundy  to  do  the  work,  and  that  the  plaintiff  was  a  sub- 
contractor under  Bundy.  On  this  point,  there  was  a  con- 
flict in  the  evidence,  but  we  can  not  disturb  the  conclusion 
arrived  at  by  the  jury. 

One  point  made  by  the  appellants  we  may  notice  spe- 
cially. On  the  trial,  the  defendants  introduced  Joseph 
Bundy  as  a  witness,  whose  evidence  tended  to  establish 
the  proposition  that  he  took  the  job  of  work  from  the 
defendant  John  C,  and  that  he,  Bundy,  employed  the 
plaintiff,  who  was  to  look  to  Bundy  for  his  pay.  The 
plaintiff,  upon  the  cross-examination,  and  with  a  view,  as 
we  suppose,  to  the  impeachment  of  the  witness,  by  show- 
ing statements  made  out  of  court,  at  variance  with  his 
evidence,  asked  him  the  following  questions : 

"  Did  you  not  say,  at  James  Penniston's  shop,  in  North 
Vernon,  the  latter  part  of  March  or  first  of  April,  to 
James  Penniston,  that  you  picked  the  man  to  do  the 
plastering,  and  John  "  (meaning  John  C.  Wilkerson)  "  did 
the  hiring? 

"Answer.    I  did  not. 

"  Did  you  not,  at  the  same  time  and  place,  say  to  James 
Penniston,  that  you  hired  the  man  to  do  the  plastering, 
and  that  John  "  (meaning  John  C.  Wilkerson)  "  became 
paymaster? 


MAY  TERM,  1877.  181 

Wilkerson  etoLv,  Bast. 

"Answer.  I  do  not  remember  of  making  this  state- 
ment." 

The  plaintiff  then,  at  the  proper  time,  called  James 
Penniston  as  a  witness,  and  the  following  questions  were 
put  and  answers  elicited : 

"  Did  Joseph  Bundy  say  to  you,  at  your  shop,  in  North 
Vernon,  the  latter  part  of  March  or  first  of  April,  that 
he  picked  the  man  to  do  the  plastering,  and  John  "  (mean- 
ing John  C.  Wilkerson)  "  did  the  hiring? 

"Answer.    He  did. 

"  Did  he,  at  the  same  time  and  place,  say  to  you  that 
he  hired  the  man  to  do  the  work,  and  John "  (meaning 
John  C.  Wilkerson)  "  had  become  paymaster  ? 

"Answer.    He  did." 

The  defendants  objected  to  the  evidence  of  Penniston, 
on  the  ground  that  it  was  immaterial,  but  it  was  admit- 
ted, and  exception  taken. 

The  counsel  for  the  appellants  argues  that  the  evidence 
of  Penniston  was  given  to  prove  the  fact  that  Wilkerson 
was  to  pay  the  plaintiff  for  his  work.  We  think  it  plain, 
however,  that  the  purpose  of  the  evidence  was  to  impeach 
the  witness  Bundy,  and  for  this  purpose  it  was  compe- 
tent. 

The  judgment  below,  as  to  John  C.  Wilkerson,  is 
affirmed,  and,  as  to  Thomas  Wilkerson,  it  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the  court  below 
^  to  sustain  the  demurrer  of  the  latter  to  the  complaint. 

Costs  in  this  court  to  be  paid  equally  by  the  appellee  and 
John  C.  Wilkerson. 
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Pleadino. — BraeHee. — A  pleading,  replied  generally  to  the  whole  of  an 
answer  of  several  paragraphs,  is  not  insufficient  on  demurrer  merely  he- 
cause  some  of  such  paragraphs  require,  and  admit  of,  no  reply. 

Pbomibsort  Note. — AUeraUon. — Estoppd. — Pleading. — ^In  an  action  by  an 
assignee,  on  a  promissory  note  payable  in  a  bank  of  this  State,  where 
the  defences  pleaded  by  the  defendant  maker  were  want  of  considera- 
tion, and  that,  after  the  execution  of  the  note  and  before  its  assign- 
ment, the  payee  thereof,  with  the  knowledge  of  the  plaintiff,  but  with- 
out the  knowledge  or  consent  of  the  defendant,  had  procured  the  exe- 
cution of  such  note  by  a  third  person,  the  plaintiff  replied,  that,  before 
procuring  such  assignment  to  hiipself,  he  had  taken  such  note  to  the 
defendant,  who,  in  answer  to  his  enquiries  concerning  it,  informed  him 
that  he  had  no  defence  thereto,  and  would  pay  it,  and  that,  relying  upon 
such  statements,  the  plaintiff  had  procured  an  assignment  of  the  note 
for  yalue. 

Hddf  on  demurrer,  that  the  reply  is  sufficient. 

Practice. — Demurrer. — Form  of. — A  demurrer  to  a  reply  consisting  of  aev- 
\  eral  paragraphs,  assigning  that  "neither  of  said  paragraphs  constitutes  a 

good  reply  to  said  answer,"  is  informal  and  defective,  and  should  be 
overruled. 

SuFBEMX  CoTTBT. — Becord. — Evidence. — Verdibt. — PradAoe. — Where  the  evi- 
dence is  not  in  the  record,  on  appeal  to  the  Supreme  Court,  no  question  is 
presented  for  decision  as  to  whether  the  verdict  is  contrary  to  law  or  to 
the  evidence. 

Uew  Trial. — Motion. — Cawe. — Enidenee.'-^Inetruction  to  Jury. — iVocftoe. — 
A  motion  for  a  new  trial,  based  upon  alleged  error,  in  the  exclusion  of 
evidence,  the  giving  of  instructions  to  the  jury,  or  of  law  occurring  at  the 
trial,  must  specify  particularly  the  error  complained  of. 

Sajie. — ExeepHon  to  Erroneous  Inetruetion. — When  Taken. — ^The  giving  of  an 
erroneous  instruction  to  the  jury  must  be  excepted  to  before  the  return 
of  the  verdict,  to  make  such  error  available  as  cause  for  a  new  trial ;  and 
an  omission  to  so  except  is  not  cured  by  an  exception  to  the  overruling 
of  the  motion  for  a  new  trial. 

From  the  Lagrange  Circuit  Court. 

J.  B.  Wade  and  (7.  U.  Wade,  for  appellant. 
J.  D.  Ferrall  and  A.  A.  Chapin,  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Joseph  D.  Ferrall, 
against  Thomas  Vaughn,  on  a  promissory  note  for  two 
hundred  dollars,  payable  to  one  Horace  Bishop,  at  the 
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National  State  Bank  at  Lima,  and  assigned  to  Ferrall  be- 
fore maturity. 

Vaughn  answered  in  four  paragraphs : 

First.  A  denial  of  the  execution  of  the  note,  verified 
by  affidavit ; 

Second.    The  general  denial ; 

Third.    A  want  of  consideration ;  and. 

Fourth.  That  after  the  note  sued  on  was  signed  by  the 
defendant,  and  delivered  to  the  payee,  Bishop,  he,  the  said 
Bishop,  took  said  note,  with  the  full  knowledge  of  the 
plaintiff,  and  had  the  name  of  one  Sarah  Jones  signed  to 
said  note  as  one  of  the  makers  thereof,  without  the  con- 
sent or  knowledge  of  the  defendant,  and  that  the  said 
Bishop  had  said  note  so  signed  by  the  said  Sarah  Jones, 
the  better  to  get  it  discounted. 

The  plaintiff  replied : 

1.  In  general  denial  of  the  whole  answer ; 

2.  That  he  purchased  said  note  before  it  became  due, 
in  good  faith  and  without  any  knowledge  of  any  defect 
therein,  or  of  any  defence  thereto,  for  a  valuable  consid- 
eration, to  wit,  the  sum  of  two  hundred  dollars ;  and, 

8.  That  before  he,  the  plaintiff,  purchased  said  note, 
he  took  it  to  the  defendant  and  exhibited  it  to  him,  and 
told  him  that  he,  the  plaintiff,  was  about  to  purchase  said 
note,  if  it  was  all  right,  and  if  he,  the  defendant,  had  no 
defence  to  it;  to  which  the  defendant  replied  that  said 
note  was  all  right,  that  he  had  no  defence  to,  or  set-oft' 
against,  the  same,  and  that  he  would  pay  it  at  maturity ; 
that,  relying  on  said  statements  of  the  defendant,  he,  the 
plaintiff,  thereupon,  in  good  faith  and  without  the  knowl- 
edge of  any  defect  in  said  note  or  of  any  defence  there- 
to, purchased  it  of  the  said  Bishop,  before  it  was  due,  for 
the  sum  of  two  hundred  dollars,  and  took  an  assignment 
thereof. 

The  defendant  demurred  to  the  second  and  third  para- 
graphs of  the  reply,  in  the  following  form : 

^*  if ow  comes  the  defendant  and  files  his  demurrer  to  t|^e 
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second  and  third  paragraphs  of  [the]  plaintiff's  reply,  for 
the  reasons  that  neither  of  said  paragraphs  constitutes  a 
good  reply  to  said  answer." 

The  demurrer  was  overruled,  and  the  defendant  ex- 
cepted. 

There  was  then  a  trial  by  a  jury,  and  a  verdict  and 
judgment  for  the  plaintiff. 

It  is  insisted  that  the  second  and  third  paragraphs  of 
the  reply  are  insufficient  for  uncertainty,  as  well  as  for 
want  of  sufficient  facts,  because  they  purport  to  be  a  reply 
to  the  whole  answer,  when  a  portion  of  it  admitted  of  no 
reply. 

This  objection,  we  think,  is  not  well  taken,  as  these 
paragraphs  ought  to  be  considered  as  a  reply  to  only  so 
much  of  the  answer  as  they  are  applicable,  and  should  be 
so  construed. 

We  are  of  the  opinion,  that  the  third  paragraph  was  a 
good  reply  to  the  third  and  fourth  paragraphs  of  the  an- 
swer. It  does  not,  it  is  true,  aver  that  the  name  of  Sarah 
Jones  had  been  signed  to  the  note  when  the  plaintiff  exhib- 
ited it  to  the  defendant,  but  we  think  that  is  fairly  implied 
from  all  the  other  averments  in  the  pleadings.  One  of  the 
paragraphs  being  sufficient,  and  the  demurrer  being  a 
joint  one,  as  we  construe  it,  the  court  did  not  err  in  over- 
ruling the  demurrer.  Stanford  v.  Davis,  54  Ind.  45 ;  Ad- 
kins  V.  Wiseman,  19  Ind.  90 ;  Whitehall  v.  The  State,  ex  rel.y 
etc.,  19  Ind.  27.  The  demurrer,  too,  in  its  form,  did  not 
comply  with  the  requirements  of  the  statute  in  specifi- 
cally assigning  causes  of  demurrer.  Campbell  v.  Eoutt,  42 
Ind.  410. 

On  the  trial,  the  court  instructed  the  jury, "  that  the  ad- 
dition of  the  name  of  Sarah  Jones  to  the  note,  after 
its  execution  by  said  Vaughn,  was  immaterial,  and  did 
not  affect  the  liability  of  said  Vaughn  on  said  note." 

After  the  return  of  the  verdict,  and  before  the  entry  of 
the  judgment,  the  defendant  moved  the  court  for  a  new 
trial,  and  assigned  the  following  causes : 
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1.  That  the  verdict  was  contrary  to  law ; 

2.  That  the  verdict  was  contrary  to  the  evidence ; 

8.  That  the  verdict  was  not  sustained  by  sufficient 
evidence ; 

4,  That  the  court  erred  in  excluding  proper  evidence ; 

5,  That  the  court  erred  in  giving  erroneous  instruc- 
tion to  the  jury; 

6.  For  error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  party ;  and, 

7.  That  the  court  erred  in  charging  the  jury,  as  herein 
above  stated,  setting  out  the  instruction  in  full. 

The  defendant  reserved  an  exception  to  the  overruling 
of  his  motion  for  a  new  trial,  and  insists,  here,  that  the 
court  erred  in  overruling  it. 

The  evidence  is  uot  in  the  record,  and,  hence,  there  is 
nothing  before  us  to  be  considered  as  regards  the  first, 
second  and  third  causes. 

The  fourth,  fifth  and  sixth  causes  assigned  are  too  in- 
definite, in  not  referring  to  the  particular  evidence  ex- 
cluded, or  to  the  alleged  erroneous  instruction,  or  to  the 
supposed  error  of  law,  complained  of.  See  Buskirk  Prac- 
tice, pp.  244,  245,  246. 

ISo  exception  seems  to  have  been  taken  to  the  instruc- 
tion referred  to  in  the  seventh  cause,  at  the  time  it  was 
given.  An  erroneous  instruction  must  be  excepted  to 
before  the  verdict  is  returned,  to  make  the  exception 
available.  Wood  v.  McClure^  7  Ind.  155 ;  Roberts  v.  Hig- 
gins,  5  Ind.  542 ;  Jones  v.  Van  Patten^  8  Ind.  107.  Con- 
ceding, therefore,  the  instruction  to  have  been  erroneous, 
a  question  on  which  we  need  not  now  express  any  opinion, 
the  giving  of  it  by  the  court  did  not  constitute  a  cause 
for  a  new  trial,  for  want  of  an  objection  to  it  at  the  proper 
time.  The  reservation  of  an  exception  to  the  action  of 
the  court,  in  overruling  the  motion  for  a  new  trial,  did  not, 
and  could  not,  supply  the  omission  to  except  to  the  in- 
struction. 


msmf^^^^a- 
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As  the  case  is  presented  to  us,  we  can  not  say  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellant, 
with  five  per  cent,  damages. 


Grbbne  v.  Doane  et  al. 
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]2  ^j  Bedebcption  of  Beal  Estate.— >S%m/'«  Sale  on  Foredosure  (if  Mortgage, — 
BedennptUm  by  Judgment  OredUor. — Real  estate  sold  at  sheriff's  sale  by 
yirtue  of  a  decree  of  foreclosure  of  a  mortgage  thereon,  accompanied  hy 
a  personal  judgment  against  the  debtor,  may  be  redeemed  by  the  judg- 
ment creditor,  from  the  purchaser,  where  the  amount  realised  by  such 
«ale  is  insufficient  to  satisfy  such  judgment. 

From  the  Whitley  Circuit  Court. 

C.  Clemans  and  J.  A.  Clemans,  for  appellant. 
A.  M.  Hooper  and  W.  Olds^  for  appellees. 

Perkins,  C.  J. — Suit  to  redeem  land. 

The  complaint  is  in  two  paragraphs,  substantially  alike. 

The  complaint  was  held  bad  on  demurrer,  and  the  de- 
fendants had  final  judgment  in  the  cause  upon  it  in  their 
favor. 

Interspersed  amongst  a  great  deal  of  irrelevant  matter, 
the  following  facts  were  stated  in  it,  viz. : 

That  Allen  Greene,  plaintiff,  held  a  note  and  mortgage 
on  Clarence  E.  Doane ;  that  said  Greene  procured  a  decree 
of  foreclosure  of  the  mortgage,  with  an  order  for  the  sale 
of  the  mortgaged  property,  and  execution  for  the  collec- 
tion of  any  balance  of  the  decree  that  might  remain  nn- 
paid  after  the  sale  of  said  property,  and  appUcation  of 
the  proceeds  thereof  to  the  payment  of  the  decree ;  that 
the  property  was  sold  upon  the  decree,  leaving  three  hun- 
dred dollars  thereof  unpaid  by  the  proceeds  of  the  sale ; 
that  the  property  was  purchased,  at  the  sale,  by  Isaiah  B. 
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McDonald,  who  received  the  certificate  of  sale  from  the 
sheriff;  that,  within  three  months  after  the  sale,  plaintiff, 
Greene,  tendered  to  said  McDonald  the  amount  paid  by 
him  for  the  land,  at  the  sale,  with  ten  per  cent,  interest 
thereon  and  costs,  etc.,  and  demanded  the  certificate  of 
sale ;  that  the  money  was  refused  by  McDonald,  where- 
upon Greene  paid  the  same  into  the  clerk's  office  for  him ; 
that  Doane,  the  judgment  debtor,  is  insolvent,  etc. 

The  complaint  contains  many  other  allegations,  but  we 
need  not  set  them  out. 

It  IS  evident,  from  the  argument  of  counsel  in  this 
court,  that  the  demurrer  to  the  complaint  was  sustained, 
upon  the  ground  that  a  judgment  plaintiff  could  not  re- 
deem from  a  sale  upon  his  own  judgment.  Whether 
such  redemption  can  take  place  or  not,  under  the  statute^ 
is  the  principal  question  discussed  by  the  counsel  in  this 
court. 

When  we  use  the  term  judgment  debtor,  we  apply  it 
indiscriminately  to  a  debtor  by  mortgage  decree  and  by 
judgment  in  the  common-law  sense.  The  language  of 
the  statute  is,  that  "  any  mortgagee  or  judgment  creditor 
having  a  lien  upon  the  same  may  redeem  such  real  prop- 
erty or  interest  therein,  at  any  time  within,"  etc.  2  R. 
8. 1876,  p.  220,  sec.  1.  Allen  Greene  is  shown  to  be  a  judg- 
ment creditor ;  and  that  he  has  a  lien  upon  the  premises 
is  decided  by  the  case  of  The  State,  ex  rd.y  etc.,  v.  SheriUj 
84  Ind.  57.  The  letter  of  the  statute  gives  him  a  right 
to  redeem,  and  if  he  is  denied  that  right  by  the  court,  it 
must  be  done  by  a  construction  of  the  statute,  narrowing 
its  literal  meaning  and  operation.  But  this  court  has  al- 
ready decided  that  it  will  give  the  statute  "  a  liberal  con- 
struction."   Davis  V.  Langsdale,  41  Ind.  899. 

In  fact,  the  two  cases  above  cited  substantially  decide 
the  case  under  consideration. 

We  think  the  judgment  plaintiff  had  a  right  to  re- 
deem, in  this  case,  from  a  sale,  upon  his  own  judgment. 

As  to  the  mode  of  subjecting  to  sale,  for  the  payment 
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of  debts,  equitable  interests  of  the  judgment  debtor,  see 
2  R.  S.  1876,  p.  228,  and  notes  on  pp.  228  to  288. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 


Frbbzb  v.  DePut. 

Practice.— -ATew  Trial, — AsaignmeTU  (^  Error, — Instruction  to  Jury, — Supreme 
Court. — Error  in  ref  asing  to  give  an  instruction  asked  to  the  jury  is  cause 
for  a  UQW  trial,  but  is  not  a  proper  assignment  of  error  on  appeal  to  the 
Supreme  Court. 

Same. — Beeord. — Evidence, — Where,  on  appeal  to  the  Supreme  Court, 
neither  the  evidence,  nor  the  instructions  given  to  the  jury,  are  in  the 
record,  the  refusal  of  the  court  below  to  give  to  the  jury  an  instruction 
asked  is  not  available  as  error. 

From  the  Wabash  Circuit  Court. 

A.  Taylor,  for  appellant. 
J.  D,  Conner,  for  appellee. 

HowK,  J. — The  only  alleged  error  of  the  court  below, 
assigned  by  the  appellant  in  this  court,  is  thus  stated : 

"  The  court  erred  in  refusing  charges  asked  to  be  given 
by  the  plaintift'  to  the  jury." 

This  alleged  error  presents  no  question  whatever  for 
our  consideration.  The  matter  stated  therein  was  a 
proper  cause  for  a  new  trial,  in  a  motion  therefor  ad- 
dressed to  the  court  below ;  but  it  can  not  be  assigned  as 
an  independent  error  in  this  court.  This  rule  of  practice 
has  long  prevailed  in  this  court,  and  is  so  well  established 
that  it  needs  no  citation  of  authorities  to  support  it.  "  The 
assignment  of  the  causes  for  a  new  trial  as  error  is  not  the 
proper  mode  of  raising  any  question  embraced  in  the 
motion  for  a  new  trial."  Buskirk  Prac,  p.  126,  and  the 
authorities  there  cited. 
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But,  if  this  objection  to  the  assignment  of  error  was 
•waived,  it  would  be  of  no  avail  to  the  appellant  in  this 
ease.  The  record  of  this  cause  does  not  contain  either 
the  evidence  on  the  trial  or  the  instructions  of  the  court 
below  to  the  jury  trying  the  cause.  It  may  well  have 
been,  therefore,  and  we  will  so  presume  in  favor  of  the 
decision  of  the  court  below,  that  the  instructions  asked 
for  by  the  appellant  were  properly  excluded  by  the  court, 
upon  the  ground  either  that  the  instructions  were  not 
applicable  to  the  case  made  by  the  evidence,  or  that  they 
had  been  substantially  given  by  the  court,  of  its  own 
motion  and  in  its  own  language.  In  either  of  these  events, 
the  court  below  would  not  have  erred  in  refusing  the 
charges  asked  for. 

We  find  no  available  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


Baker  et  al.  v.  Armstrong. 

MAtntnen  WOMAK. — Bromissory  Note  and  Mortgage, — EqmtabU  Amgnment 
of. — ^A  married  woman,  with  the  consent  of  her  husband,  may  make  an 
equitable  aasignment  of  a  note  and  mortgage  executed  to  her,  by  the  Bale 
and  mere  deliyery  of  the  same  to  another. 

Practicb.— Headtfi^.— Dcfec^tw  Prayer  far  Bdirf.—How  Objeded  to.— An  ob- 
jection to  a  defective  prayer  for  relief  must  be  presented,  not  by  demur'» 
rer,  but  by  a  motion  to  make  the  pleading  more  specific. 

MomoAGS. — Fofredomre, — Becord. — Supreme  Court. — Where,  in  an  action  to 
foreclose  a  mortgage  on  real  estate,  judgment  is  rendered  by  default 
against  a  party  made  defendant  to  answer  as  to  his  interest  in  the  mort- 
gaged  premises,  he  can  not  complain  thereof,  on  appeal  to  the  Supreme 
Court,  if  the  record  does  not  disclose  that  he  had  any  interest  therein. 

Same. — Mistake, — Action  to  Beform. — Presumption. — Where,  in  an  action  to 
reform  and  foreclose  a  mortgage  on  real  estate,  to  which  several  suc- 
cessive holders,  under  the  mortgagor,  of  the  equity  of  redemption  are 
made  parties,  the  Supreme  Court,  on  appeal,  where  the  evidence  is  not  in 
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the  record,  and  where,  under  the  pleadings,  all  the  equities  between  the 
parties  might  have  been  given  in  evidence,  will  presume  in  favor  of  the 
record. 

From  the  Clinton  Circuit  Court. 

J.  N.  SimSy  for  appellants. 

jB.  p.  Davidson  and  J.  C.  Davidson^  for  appellee. 

Perkins,  C.  J. — Suit  to  foreclose  a  mortgage,  and  to 
correct  mistakes  in  the  mortgage  and  in  the  note  intended 
to  be  secured  by  it. 

The  suit  was  by  James  K.  Armstrong,  against  "Washing- 
ton S.  Baker,  Nancy  J.  Davidson,  David  Davidson,  Chris- 
topher S.  Hiatt  and  Jacob  Stroup. 

Baker  was  the  maker  of  the  note  and  mortgage ;  Nancy 
J.  Davidson  was  the  payee  and  the  grantor  of  the  land  in- 
tended to  be  embraced  in  it,  to  Baker.  David  Davidson 
was  her  husband.  Hiatt  was  the  grantee  of  Baker,  and 
Stroup  of  Hiatt.  Possession  was  taken  by  each  of  the 
purchasers  upon  the  purchase. 

Armstrong,  the  appellee,  the  plaintift*  below,  is  the 
equitable  assignee  of  the  note  and  mortgage,  the  same 
having  been  transferred  to  him  by  the  Davidsons,  and  he 
prosecutes  this  suit  against  all  the  parties  supposed  to  be 
interested  in  the  property. 

The  defendants  Nancy  J.  Davidson,  David  Davidson 
and  Christopher  S.  Hiatt  made  default. 

Baker  and  Stroup  defended.  They  severally  demurred 
to  the  complaint,  and  their  demurrers  were  overruled,  and 
exceptions  saved. 

They  severally  answered. 

Replies  were  filed.  Issues  were  formed,  and  were  tried 
by  the  court,  and  a  finding  made  for  the  plaintiflf.  A  de- 
cree was  rendered  pursuant  to  the  finding,  and  no  excep- 
tion was  taken  to  it  by  the  parties  present  in  court.  No 
motion  in  writing  for  a  new  trial  was  filed,  and  the  evi- 
dence is  not  in  the  record. 

The  first  point  made  by  the  appellants  is,  that  the  plain- 
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tiff  had  no  title  to  the  note  and  mortgage,  for  the  reason 
that  a  married  woman,  with,  the  consent  of  her  husband, 
could  not  make  an  equitable  transfer  of  the  note  and 
mortgage  by  sale  and  delivery  of  the  same  to  the  pur- 
chaser. Moreau  v.  BransoUy  87  Ind.  195,  and  Cox^s  AdmW 
V.  Wood^  20  Ind.  64,  settle  this  point.  She  could  make 
such  transfer. 

The  second  point  made  is,  that  the  complaint  is  bad  for 
want  of  a  sufficient  prayer. 

In  Bennett  v.  Preston^  17  Ind.  291,  a  demurrer  for  want 
of  sufficient  facts  was  filed,  and,  on  argument,  the  objec- 
tion made  was,  want  of  a  sufficient  prayer.  The  court 
said : 

"  The  first  cause  of  demurrer  was  not  available,  because 
the  complaint  made  a  case  for  some  kind  of  relief.  And 
a  demurrer  under  the  fifth  subdivision  of  section  50  of 
the  code,  (2  R.  8.,  p.  38,)  viz.,  that  the  complaint  does 
not  state  facts  sufficient,  etc.,  will  be  overruled,  if  on  the 
facts  stated  the  plaintiff  is  entitled  to  any  relief  whatever, 
although  not  that  demanded.  Stuyvesant  v.  The  Mayor, 
etc.y  11  Paige,  414 ;  Voorhies'  Code,  supra.  Defect  in  the 
prayer  for  relief  is  not  ground  of  demurrer,  but  for  a 
motion  to  make  more  specific."  Goodall  v.  Mopley,  45 
Ind.  355.     See  2  R.  S.  1876,  p.  188,  sec.  380,  and  notes. 

In  this  case,  facts  were  stated  making  a  valid  complaint. 

As  to  the  defendant  Hiatt,  the  complaint  alleged,  that 
it  was  understood  that  he  had  some  interest  in  the  land 
mortgaged,  and  he  was  made  a  party  that  he  might  an- 
swer touching  his  interest,  if  any  he  had.  As  we  have 
seen,  he  failed  to  answer,  and  the  record  does  not  disclose 
that  he  had  any  interest.  It  shows  that  at  one  time  he 
might  have  had,  but  that  he  had  parted  with  it,  if  he  had 
any; — whether  by  quitclaim  deed,  or  otherwise,  does  not 
appear;  nor  does  it  appear  that  he  had  paid  any  thing  on 
the  land.  Nothing  appears  in  the  record  showing  any 
error  of  which  he  can  complain. 

The  Davidsons  did  not  appeal. 
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As  to  the  defendants  Baker  and  Stroup,  they  severally 
filed  six  paragraphs  of  ansiyer,  to  which  there  were  re- 
plies, forming  issnes  involving  all  material  questions  that 
could  arise  in  the  cause,  and  under  which  evidence  was 
admissible,  elucidating  all  points  touching  the  transactions 
between  all  the  parties,  and  disclosing  the  facts  as  to 
notice,  the  bona  fides  of  the  transfers,  and  all  the  equities 
between  the  parties.     See  Conwell  v.  Clifford,  46  Ind.  392. 

The  evidence  not  being  in  the  record,  we  presume  in 
favor  of  the  correctness  of  the  decree  rendered. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 
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The  Town  op  Cbntbrvillb  v.  "Woods  et  al. 

TowK. — FUading. — Presumption,— In  an  action  by  a  town  of  this  State,  it 
will  be  presumed,  nothing  to  the  contrary  appearing,  that  the  plaintiff 
has  been  organized  under  the  general  law  of  this  State  for  the  incorpo- 
ration of  towns. 

Saxe. — StreeiB  and  Alleys, — Duty  of  Town, — ^It  is  the  duty  of  a  town  to  keep 
its  public  streets  and  alleys  in  a  safe  condition  for  use,  in  the  usual 
mode,  by  trayellers. 

Same, — Action  for  Damages, — Defect  in  Street, — Act  <^  Third  Berson, — In  an 
action  against  a  town,  to  recover  damages  for  injuries  received  by  a  per- 
son while  travelling  on  one  of  her  public  streets,  by  reason  of  a  defect 
therein,  it  is  no  defence  that  such  defect  was  caused  by  the  act  of  a  third 
person,  without  the  consent  of  the  city. 

Same. — Action  hy  Town  for  Repayment, — ^Where,  in  such  case,  damages  are 
recovered  from  the  town  for  such  injury,  the  latter,  in  an  action  against 
such  third  person,  may  compel  him  to  repay  such  damages. 

Same. — Cost  of  Repairs  may  he  Recovered  from  Person  hiring  Street, — ^Where 
a  third  person  has  unlawfully  injured  a  public  street  of  a  town,  which 
he  has  refused,  on  demand,  to  repair,  and  the  same  has  been  repaired  by 
the  town,  he  is  liable  to  the  latter  for  the  cost  of  such  repairs. 

From  the  Wayne  Circuit  Court. 

T,  J.  Study  and  IT.  U.  Johnson,  for  appellant. 
W.  A.  PeelUy  for  appellees. 
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Howe,  J. — In  this  action,  the  appellant,  as  plaintiff,  sued 
the  appellees,  as  defendants,  in  the  court  below.  The  ap- 
pellees demurred  to  appellant's  complaint,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  sustained  by  the  court  below, 
and  to  this  decision  the  appellant  excepted.  And,  appel- 
lant refusing  to  plead  further,  judgment  was  rendered  by 
the  court  below,  on  the  demurrer,  in  favor  of  the  appellees 
and  against  the  appellant. 

The  sustaining  of  the  demurrer  to  the  complaint  by 
the  court  below  is  the  only  alleged  error  assigned  by  the 
appellant,  in  this  court.  This  alleged  error  presents  for 
our  consideration  this  one  question :  Are  the  facts  stated 
in  the  complaint  sufficient  to  constitute  a  cause  of  action, 
in  favor  of  the  appellant  and  against  the  appellees  ?  As 
necessary  to  a  proper  understanding  of  the  question  thus 
presented,  we  give  a  summary  of  the  facts  stated  in  the 
complaint. 

The  appellant  alleged,  in  substance,  that  it  was  an  in- 
corporated town  under  the  laws  of  this  State ;  that,  since 
its  incorporation,  it  had  been  and  was  the  appellant's  duty 
to  keep  the  public  streets  and  alleys  of  said  town  in  a 
safe,  good  and  convenient  condition  to  be  used  and  trav- 
elled over  and  along  by  the  public ;  that  there  were,  within 
the  corporate  limits  of  said  town,  among  others,  two 
streets  known  and  designated  as  Main  and  Main-Cross 
streets,  which  were  laid  out  and  established  by  said  town, 
as  public  streets  thereof,  more  than  twenty  years  ago,  and 
had  been,  during  all  that  time,  used  by  said  town  and  the 
public  generally  as  public  streets  and  thoroughfares  of 
said  town ;  that  on  or  about  the  1st  day  of  September, 
1874,  the  appellees,  being  the  owners  of  certain  pieces  of 
real  estate  situated  along  and  near  said  two  streets,  and 
within  the  corporate  limits  of  said  town,  for  the  purpose 
of  draining  the  cellars  under  the  buildings  on  said  pieces 
of  real  estate  so  owned  by  them,  without  the  consent  of 
Vol.  LVn.— 13 
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the  appellant  first  procured,  dug  and  caused  to  be  dug, 
along  and  across  said  Main  street  and  said  Main-Cross 
street,  and  within  the  corporate  limits  of  said  town,  a 
ditch  or  sewer,  two  hundred  yards  long,  four  feet  wide, 
and  six  feet  in  depth;  that  the  appellees,  after  having 
dug  said  sewer  or  ditch,  failed,  neglected  and  refused  to 
fill  up  and  cover  said  ditch  or  sewer,  so  as  to  put  said 
streets,  where  said  ditch  or  sewer  was  dug,  in  a  good,  safe 
and  passable  condition  for  travel ;  that,  by  the  digging  of 
said  ditch  or  sewer  by  the  appellees,  and  by  their  failure, 
neglect  and  refusal  to  fill  up  or  cover  said  ditch  or  sewer, 
the  said  streets  were,  where  said  ditch  or  sewer  was  dug, 
put  and  left  by  the  appellees  in  a  dangerous,  unsafe  and 
inconvenient  condition  to  be  used  and  travelled  by  the 
public,  to  the  appellant's  damage  in  the  sum  of  fifty  dol- 
lars. And  the  appellant  averred,  that  the  appellees, 
although  often  requested  by  the  appellant,  before  the 
bringing  of  this  suit,  to  fill  up  said  ditch  or  sewer  and 
repair  said  two  streets,  where  said  sewer  was  dug,  and  put 
said  streets  at  said  place  in  a  safe  condition  for  use  and 
travel,  failed,  neglected  and  refused  so  to  do ;  that,  after 
the  appellees  dug  said  sewer  and  had  failed,  neglected 
and  refused  to  fill  up  the  same,  and  to  repair  and  put  said 
streets,  where  said  sewer  was  dug,  in  a  safe  condition  for 
use  and  travel,  for  a  long  time,  to  wit,  twenty  days,  the 
appellant  was  required  to  and  did  fill  up  said  sewer  and 
said  streets,  where  said  sewer  was  dug,  to  prevent  damage 
and  injury  to  persons  using  and  travelling  said  streets ; 
and  that  in  filling  up  said  sewer,  and  in  repairing  said 
streets,  the  appellant  necessarily  expended  the  sum  of 
fifty  dollars,  which  sum  it  was  worth  to  fill  up  said  ditch 
or  sewer,  and  which  sum  was  due  and  unpaid ;  and  the 
appellant  demanded  judgment  for  fifty  dollars,  and  for 
other  proper  relief. 

It  does  not  appear,  from  appellant's  complaint,  under 
what  law  the  appellant  was  incorporated ;  but  it  will  be 
presumed,  nothing  appearing  to  the  contrary,  that  the 
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appellant  was  incorporated  under  the  general  law  of  this 
State  for  the  incorporation  of  towns.  The  Town  of  Brazil 
V.  Kress.  55  Ind.  14. 

By  the  first  section  of  an  act  to  enable  incorporated 
towns  to  lay  out,  open,  grade,  and  improve  streets  and 
alleys,  etc.,  approved  April  27th,  1869,  it  is  provided, 
among  other  things,  "  That  the  board  of  trustees  of  in- 
corporated towns  ot  this  State  shall  have  exclusive 
power  over  the  streets,  alleys,  highways  and  bridges, 
within  the  corporate  limits  of  such  town,"  etc.  1  R.  S. 
1876,  p.  890.  And  by  the  9th  clause  of  section  22  of  the 
general  law  of  this  State)  providing  for  the  incorporation 
of  towns,  etc.,  approved  June  11th,  1852,  it  is  provided, 
that  the  board  of  trustees  shall  have  power  "  To  lay  out, 
open,  grade  and  otherwise  improve  the  streets,  alleys, 
sewers,  sidewalks  and  crossings,  and  keep  them  in  repair, 
and  to  vacate  the  sAme."    1  E.  S.  1876,  p.  879. 

Where  such  an  exclusive  and  plenary  power  is  con- 
ferred by  law  on  an  incorporated  town,  over  the  streets 
and  alleys  within  its  corporate  limits,  the  correlative  duty 
necessarily  arises  therefrom  to  keep  such  streets  and  alleys 
in  such  repair  as  that  the  inhabitants  of  said  town  and 
the  general  public  may  safely  and  conveniently  pass  and 
repass  over,  along  and  across  such  streets  and  alleys. 
Lowrey  v.  The  City  of  Delphi^  55  Ind.  250.  The  law  is  well 
settled,  that  municipal  corporations,  having  the  powers 
ordinarily  conferred  upon  them  over  the  etreete,  alleys 
and  bridges  within  their  limits,  "  owe  to  the  public  the 
duty  to  keep  them  in  a  safe  condition  for  use  in  the  usual 
mode  by  travellers,  and  are  liable  in  a  civil  action  for 
special  injuries  resulting  from  neglect  to  perform  this 
duty."  Dillon  Munic.  Corp.,  sec.  789,  et  seq.j  and  author- 
ities cited. 

But,  while  this  liability  unquestionably  exists,  as  against 
the  municipal  corporation,  it  may  be  and  often  is  the 
case,  that  the  unsafe  condition  of  the  street  or  alley  ha« 
been  brought  about  by  the  wrongful  act  or  omission  of 
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Bome  third  party.  In  such  a  case,  the  law  is  well  estab- 
lished, that  "A  municipal  corporation,  which  has  been 
made  liable  for  the  consequences  of  an  obstruction  or 
excavation  made  in  a  highway  by  another,  has  a  remedy 
over  against  the  author  of  the  nuisance,  where  no  affirma- 
tive fault  is  imputable  to  the  corporation  in  the  matter. 
Thus  a  municipal  corporation  which  has  been  compelled  to 
pay  damages  to  one  injured  by  falling  into  an  unguarded 
area  made  by  the  defendant  has  a  remedy  against  the 
latter  for  repayment.  It  makes  no  diflerence  that  the 
work  was  done  under  the  implied  (though  not  express) 
license  of  the  corporation ;  for  a  license  to  make  the  ex- 
cavation is  not  a  license  to  leave  it  open  and  unguarded, 
and  no  such  license  will  be  presumed."  Shearman  & 
Redfield  Negligence,  sec.  154.  Chicago  City  v.  EobbinSy  2 
Black,  418. 

The  theory  of  the  law,  as  thus  enunciated,  is  this: 
That  while  the  municipal  corporation,  by  reason  of  its 
exclusive  power  over  the  streets  and  alleys  within  its  cor- 
porate limits,  must  be  held  to  a  strict  and  rigid  perform- 
ance of  the  duty,  necessarily  resulting  from  such  exclusive 
power,  to  keep  such  street  and  alleys  in  a  safe  condition  for 
the  ordinary  use  thereof  by  the  public,  and  will  be  liable 
in  damages  for  injuries  resulting  from  its  neglect  to  per- 
form such  duty ;  yet,  where  it  appears,  in  such  a  case, 
that  the  unsafe  condition  of  the  street  or  alley  has  been 
brought  about  by  the  wrongful  act  or  omission  of  a  third 
party,  the  municipal  corporation  shall  have  its  remedy 
against  such  third  party  for  the  repayment  of  the  dama- 
ges it  has  sustained. 

We  know  of  no  good  reason  why  this  doctrine  should 
not  be  made  applicable  to  the  reimbursement  to  the 
municipal  corporation  of  such  damages  or  expenses,  as  it 
may  have  incurred  by  reason  of  the  wrongful  act  of  a 
third  party,  in  excavating  its  streets  or  alleys,  without  an 
express  license  therefor,  or  by  the  wrongful  omission  of 
such  third  party,  for  an  unreasonable  time,  to  put  such 
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street  or  alley  so  excavated  in  a  safe  condition  for  the 
ordinary  use  thereof  by  the  public.  The  law  imposes 
the  duty  on  the  municipal  corporation  to  put  and  keep 
its  streets  and  alleys  in  a  safe  condition  for  the  ordi- 
nary use  thereof  by  the  public.  Where  a  ditch  has 
been  dug  along  or  across  a  street  or  alley,  within  the  cor- 
porate limits  of  a  town  or  city,  and  has  been  left  in  an 
unsafe  condition,  such  municipal  corporation  can  not 
escape  liability  for  the  damages  occasioned  by  or  result- 
ing from  such  ditch,  upon  the  plea  that  the  ditch  was  dug 
or  left  by  a  third  party,  without  its  license  or  authority. 
It  is  the  duty  of  the  municipal  corporation,  in  such  a  case, 
to  put  the  street  or  alley  in  a  safe  condition  for  its  ordi- 
nary use  by  the  public ;  and  if,  in  so  doing,  it  incurs  ex- 
penses, it  seems  to  us,  that  such  third  party  should  be 
held  liable  to  such  town  or  city  for  the  reasonable  ex- 
penses thus  incurred. 

In  the  case  at  bar,  the  appellant  averred  in  its  com- 
plaint, that  it  had  necessarily  expended  the  sum  of  fifty 
dollars,  which  sum  it  was  worth  to  fill  up  the  ditch  or 
sewer,  which  the  appellees  had  dug  along  and  across 
two  of  the  streets,  within  the  appellant's  corporate  limits. 
Manifestly,  from  the  averments  of  the  complaint,  the 
appellees'  acts,  in  digging  said  ditch  or  sewer,  and  in 
leaving  the  same  open  for  an  unreasonable  time,  were 
the  cause  or  occasion  for  the  necessary  expenditure  by 
the  appellant  of  the  sum  of  fifty  dollars,  in  closing  up 
said  ditch  or  sewer ;  and  it  is  clear,  therefore,  that  the 
appellant  was  damaged  by  such  acts  of  the  appellees 
to  the  amount  of  such  necessary  expenses. 

In  our  opinion,  therefore,  the  court  below  erred,  in  sus- 
taining the  appellees'  demurrer  to  the  appellant's  com- 
plaint. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellees'  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  the  court  to  overrule  the  demurrer  to  the  com- 
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plaint,  and  for  further  proceedings  in  accordance  with  this 
opinion. 


Wbyee,  Adm'e,  v.  The  Second  National  Bane  of 

Franklin  et  al. 

Decedents'  Esttates. — Execulor  and  AdtniniBtrator. — Power  of^  over  JPenonal 
Property, — Ckmrnon  Law. — At  common  law,  an  executor  or  administrator 
had  the  same  property  in,  and  power  over,  the  personal  property  of  a 
decedent,  as  did  the  latter  himself  in  his  lifetime,  but  that  power  has 
been  limited  in  this  State  by  legislation. 

8ahe. — The  common  law,  except  where  it  is  inconsistent  with  the  consti- 
tntions  of  the  United  States  and  of  this  State,  and  with  the  statutes  of 
Congress  and  of  this  State,  has  always  been,  and  is,  the  law  of  this  State. 

Same. — Public  Sale, — How  Avoided. — Fraud. — Where  personal  property  be- 
longing to  a  decedent's  estate  is  sold  at  public  sale  by  the  executor  or 
administrator,  the  purchaser  thereby  acquires  the  same  title  thereto  as 
was  had  by  the  decedent  in  his  lifetime,  though  the  sale  may  be  wholly 
unnecessary ;  and  such  sale  can  only  be  avoided  for  fraud  or  collusion 
practised  by  the  executor  or  administrator  and  the  purchaser. 

Same. — Privale  Sale. — An  executor  or  administrator  must  seU  the  personal 
property  of  his  decedent's  estate  at  public  auction  only,  unless,  upon 
application  to  the  proper  court,  he  obtains  an  order  authorizing  a  pri- 
vate-sale. 

Same. — NatUmal  Baaik  Stock — How  Transferable. — Brwaie  Sale  of. — Purehaaer. 
— IMncipal  and  Agemt. — Pleading. — ^An  executor,  who  was  also  one  of  the 
directors  of  a  certain  national  bank,  without  being  authorized  so  to  do 
by  either  the  terms  of  his  testator's  will  or  the  order  of  any  court,  and 
without  its  being  necessary  for  the  payment  of  debts,  sold  to  a  purchaser, 
at  private  sale,  without  notice,  certain  shares  of  stock  in  such  bank  be* 
longing  to  his  testator,  and  assigned  and  transferred  the  certificate  of 
stock  to  the  purchaser,  taking  therefor  the  promissory  note  of  the  latter, 
which  waa  subsequently  paid  to  the  executor,  who  converted  the  same  to 
his  own  use.  Such  sale  was  never  reported  to,  nor  confirmed  by,  any 
court,  and  the  executor  sat  with  the  board  of  directors  of  sc^ch  bank,  and 
voted  with  them,  in  making  a  transfer  of  such  stock,  upon  the  books  of 
the  bank,  to  the  purchaser,  though  no  new  certificate  of  stock  was  issued 
to  him.  Such  executor,  and  his  sureties,  becoming  insolvent,  he  was  re- 
moved and  his  successor  appointed,  who  brought  an  action  against  such 
bank  and  purchaser,  to  have  such  sale  and  transfer  set  aside,  and  to  com- 
pel the  issuance  to  him,  as  executor,  of  a  certificate  of  such  stock,  or  to 
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reccver  the  value  of  the  same,  alleging  in  his  complaint  the  foregoing 
facts,  and  that  he  had  made  demand  of  the  defendants. 

Hdd,  on  demurrer  to  the  complaint,  that  such  stock  was  personal  property 
belonging  to  such  estate. 

Heldy  also,  that  the  section  of  the  statute  making  promissory  notes  negotia- 
ble by  endorsement  (1  B.  S.  1876,  p.  635,  sec.  1,)  is  not  applicable  to  the 
sale  and  transfer  of  a  certificate  of  bank-stock. 

Hddy  also,  that,  by  the  12th  section  of  the  act  of  Congress  approved  June 
dd,  1864,  (B.  S.  U.  a,  p.  999,  sec.  5139,)  in  relation  to  the  incorporation 
of  national  banks,  shares  of  stock  in  any  such  bank  are  transferable  only 
on  the  books  of  the  bank. 

Held,  also,  that  the  endorsement  of  such  certificate,  and  the  transfer  of  such 
stock,  by  the  executor  passed  no  title  to  the  purchaser. 

Seldy  also,  that  the  purchaser  at  such  sale  was  bound  to  know  whether  or 
not  such  executor  had  power  to  make  the  sale. 

Hddy  also,  that  where  one  person  assumes  to  have  the  right  to  dispose  of 
the  property  of  another,  the  purchaser  buys  at  his  peril. 

Hddy  also,  that  the  complaint  is  sufficient. 

From  the  Johnson  Circuit  Court. 

C  A.  Korblyj  for  appellant. 

T.  W.  WoolleUy  6r.  M.  Oversireetj  A.  J5.  Hunter^  C.  Baker j 
O.  B.  Sord  and  A.  W.  Hendricks,  for  appellees. 

HowK,  J. — The  appellant,  as  plaintiff,  sued  the  appel- 
lees, as  defendants,  in  the  court  below. 

Each  of  the  appellees  demurred  separately  to  the  ap- 
pellant's complaint,  for  the  want  of  sufficient  facts  therein 
to  constitute  a  cause  of  action ;  each  of  which  demurrers 
was  sustained  by  the  court  below,  and  to  these  decisions 
the  appellant  excepted.  And  thereupon  judgment  was 
rendered  by  the  court  below,  upon  said  demurrers,  in 
favor  of  the  appellees  and  against  the  appellant,  from 
which  this  appeal  is  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  alleged 
errors,  the  decisions  of  the  court  below  upon  the  separate 
demurrers  of  the  appellees  to  appellant's  complaint.  The 
questions  thereby  presented  for  our  consideration  relate 
exclusively  to  the  sufficiency  of  the  facts  stated  in  said 
complaint  to  constitute  a  cause  of  action.  To  the  proper 
consideration  of  these  questions,  a  summary,  at  least,  of 
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the  facts  alleged  in  appellant's  complaint  is  indispensable ; 
and  we  therefore  adopt  the  abstract  of  the  complaint  in 
appellant's  argument,  which  we  have  found,  by  compari- 
son,  to  be  substantially  correct. 

The  complaint  alleges  substantially,  that  the  testatrix, 
Buth  B.  Shippen,  deceased,  in  her  lifetime,  was  the 
owner  of  fifty  shares  of  stock  in  the  Second  National 
Bank  of  Franklin,  for  which  she  held  a  certificate  dated 
December  18th,  1865,  signed  by  the  president  and  cashier, 
and  sealed  with  the  corporate  seal  of  said  banking  cor- 
poration. 

That  said  testatrix  died  February  16th,  1868,  the  owner 
of  said  stock ;  that  her  will  was  duly  proved,  and  admitted 
to  probate,  on  the  81st  day  of  March,  1868 ;  that,  by  her 
said  will,  she  appointed  Edwin  G.  Whitney  her  executor, 
to  whom  letters  testamentary  were  issued  by  the  clerk  of 
the  common  pleas  court  of  Jefferson  County,  Indiana, 
where  the  will  was  proved ;  that  said  letters  were  con- 
firmed by  said  court,  and  said  Whitney  qualified  as  such 
executor. 

That  said  certificate  of  stock  came  to  his  hands  as  ex- 
ecutor and  was  inventoried  and  appraised  by  him. 

That  on  the  17th  day  of  January,  1872,  the  said  Edwin 
Gt.  Whitney  sold  at  private  sale,  without  any  notice 
whatever,  said  fifty  shares  of  stock  in  said  bank  to  the 
defendant  William  C.  Wheat;  that  said  Whitney  did 
not,  before  making  such  sale,  obtain  an  order  from  the 
Jefierson  Common  Pleas  Court,  or  any  other  court,  au- 
thorizing such  private  sale. 

That,  pursuant  to  such  sale,  said  Whitney  as  executor 
transferred  said  certificate  of  stock  to  said  William  C.  Wheat 

for  a  large  sum  of  money,  to  wit,  dollars,  for  which 

said  Wheat  gave  said  Whitney  his  note  payable  in  thirty 
days,  which  he  afterward  paid  said  Whitney ;  that  said 
transfer  was  made  by  a  blank  indorsement,  as  follows : 

"  E.  Q.  Whitney,  executor  under  the  will  of  the  estate 
of  Ruth  B.  Shippen." 
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And  said  certificate,  so  endorsed,  was  delivered  to  said 
Wheat,  who  surrendered  the  same  to  said  bank,  which, 
by  a  two-thirds'  vote  of  its  board  of  directors,  transferred 
said  stock  from  the  name  of  Ruth  B.  Shippen  to  said 
William  C.  Wheat ;  but  said  bank  did  not  then,  and  has  not 
since,  issued  a  new  certificate  to  said  Wheat. 

That  said  Edwin  G.  Whitney  made  no  report  of  the 
said  sale  of  said  stock  to  said  court,  or  any  other  court, 
but  converted  the  proceeds  of  the  sale  of  the  same  to 
his  own  use,  and  became  wholly  insolvent,  and  the  lega- 
tees named  in  said  will  received  no  manner  of  benefit 
from  said  sale  or  the  proceeds  thereof.  And  the  sole  lega- 
tees of  said  testatrix  at  the  time  of  said  sale  were,  and 
still  are,  minors  of  tender  years,  and  were  until  a  long 
time  after  said  sale,  to  wit,  until  the  year  1875,  without 
guardianship. 

That  said  sale  of  stock  was  not  necessary  for  the  pay- 
ment of  debts  or  for  any  other  purpose  under  said  will, 
which  contains  no  power  or  direction  of  sale  whatever; 
that  said  Edwin  G.  Whitney  had  no  interest  in  said 
estate  other  than  a  naked  trust  as  executor;  that  said 
sale  was  in  no  manner  confirmed  by  said  court;  that 
said  Whitney,  at  the  time  of  said  sale,  was  a  director  of 
said  bank  and  a  stockholder  therein,  and,  as  such  director, 
sat  with  the  board  of  directors  and  voted  upon  the  trans- 
fer of  said  stock. 

That  said  Whitney  became  insolvent,  and,  his  surety 
upon  his  bond  as  executor  having  become  insolvent  and 
being  out  of  the  jurisdiction  of  the  State  of  Indiana, 
said  Whitnev  was  removed  from  his  trust  as  such  exec- 
utor  by  the  judgment  of  the  Jefferson  Circuit  Court,  at 
its  February  term,  1875;  that  afterward,  to  wit,  on 
the  22d  day  of  March,  1875,  said  court  appointed  the 
plaintiff  administrator,  with  the  will  annexed,  de  bonis  non^ 
of  the  said  estate  of  Ruth  B.  Shippen,  deceased,  and 
he  qualified  as  such  administrator;  that  plaintiff  made 
demand  before  bringing  this  suit. 
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That  said  stock,  at  the  time  of  said  sate,  was  worth  seven 
thousand  five  hundred  dollars,  and  that  said  bank  has  de- 
clared dividends  thereon  since  that  time,  amoaoting  to 
two  thonsand  five  hundred  dollars,  which  said  Wheat 
received. 

Upon  the  facts  alleged  in  his  complaint,  the  appellant 
prayed  judgment,  that  said  transfer  of  said  shares  of 
stock  be  decreed  to  be  null  and  void,  and  that  the  appel* 
lees  be  compelled  to  re-transfer  the  same  to  the  estate 
of  said  Ruth  B.  Shippen,  and  that  the  said  bank,  appel- 
lee, be  compelled  to  reissue  a  certificate  for  said  fifty 
shares  of  stock  to  the  appellant,  as  administrator,  etc.,  of 
said  estate ;  or,  if  that  could  not  be  done,  then  for  judg- 
ment for  the  value  of  said  stock,  to  wit,  for  seven  thou- 
sand five  hundred  dollars,  against  said  bank,  and  that  an 
account  be  taken  of  the  dividends  declared  on  said  stock, 
and  that  the  appellant  recover  judgment  for  the  amount 
of  said  dividends,  with  interest  thereon  from  the  time 
they  were  severally  declared,  and  for  other  proper  relief. 

The  real  question  presented  by  the  record  of  this  cause, 
and  by  appellant's  assignment  of  errors  thereon,  for  our 
•consideration,  may  be  thus  stated :  Were  the  sale  and 
transfer  of  the  bank-stock,  described  in  the  complaint,  a 
valid,  legal  and  binding  sale  and  transfer,  or  were  they 
inoperative  and  void  ? 

By  the  12th  section  of  the  act  of  Congress,  approved 
June  3d,  1864,  under  which  the  appellee  The  Second 
National  Bank  of  Franklin  was  incorporated,  it  is  pro- 
vided, that  the  capital  stock  of  such  a  bank  "  shall  be  di- 
vided into  shares  of  one  hundred  dollars  each,  and  be 
deemed  personal  property,  and  transferable  on  the  books 
of  the  association  in  such  manner  as  may  be  prescribed 
in  the  by-laws  or  articles  of  association."  Acts  of  Congress 
1864,  p.  102;  R.  S.  U.  8.,  p.  999,  sec.  5189. 

The  shares  of  bank-stock  described  in  appellant's  com- 
plaint in  this  action,  at  the  death  of  Ruth  B.  Shippen, 
were  personal  property  belonging  to  the  estate  of  said 


,    • 
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decedent  It  was  averred  in  appellant's  complaint,  and 
admitted  by  appellees'  demurrers  thereto,  that  the  will 
of  said  decedent  gave  no  power  or  direction  whatever 
for  the  sale  of  said  bank-stock  to  the  executor  named  in 
the  will.  It  follows,  therefore,  that  the  proper  answer  to 
the  question  before  stated  involves  the  consideration-.jof, 
and  depends  upon,  the  powers  of  an  executor  or  admin- 
istrator,  under  the  law  of  this  State,  over  the  personal 
property  which  belongs  to  his  decedent's  estate.  "We  say 
"  executor  or  administrator,"  because  the  law  is,  that,  after 
administration  has  been  granted,  "  the  power  of  an  ad- 
ministrator is  equal  to,  and  with,  the  power  of  an  execu- 
tor."   2  Williams  Executors,  6th  Am.  ed.,  p.  992. 

At  common  law,  an  executor  or  administrator  had  the 
same  property  in,  and,  of  course,  the  same  powers  over, 
the  personal  efiects  or  estate  of  his  decedent,  that  such 
decedent  had  at  a^d  before  his  death.  In  Whale  v.  Booths 
4  T.  R.  625,  note  a,  Lord  Mansfield,  C.  J.,  said :  "  The 
general  rule  both  of  law  and  equity  is  clear,  that  an  ex- 
ecutor may  dispose  of  the  assets  of  the  testator;  that  over 
them  he  has  absolute  power ;  and  that  they  can  not  be  fol- 
lowed by  the  testator's  creditors." 

The  common  law,  except  in  so  far  as  it  may  be  incon- 
sistent or  in  conflict  with  the  constitutions  of  the  United 
States  and  of  this  State,  and  the  acts  of  Congress  and  the 
statutes  of  this  State,  is,  and  always  has  been,  the  law  of 
this  State.  But  it  may  be  well  doubted,  if  an  executor  or 
administrator  ever  had,  in  this  State,  the  same  absolute 
property  in,  or  power  over,  the  personal  effects  or  estate 
of  his  decedent  as  at  common  law.  However  that  may 
be,  it  is  very  certain  that  the  power  of  an  executor  or  ad- 
ministrator over  the  personal  property  of  his  decedent  has 
been  for  many  years  past,  and  is  now,  in  this  State,  lim- 
ited and  confined  by  legislative  enactment.  And  that 
the  common-law  rule  in  regard  to  the  absolute  property 
of  an  executor  or  administrator  in,  or  his  absolute  power 
over,  the  personal  effects  or  estate  of  his  decedent,  is  not, 
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and  has  not  been  since  May  6th,  1853,  the  law  of  this 
State,  is  conclusively  shown,  in  our  opinion,  by  the  first 
section  of  ^^  An  act  regulating  descents  and  the  apportion- 
ment of  estates,"  approved  May  14th,  1852,  whereby  it 
was  and  is  provided,  that  the  "  personal  property  of  any 
person  dying  intestate,  shall  descend  to  his  or  her  chil- 
dren in  equal  proportions."  1  R.  S.  1876,  p.  408,  sec.  1.  The 
power  to  sell  the  personal  property  of  the  decedent,  with 
certain  exceptions,  still  exists  in  the  executor  or  adminis- 
trator, but  the  modes  of  sale  and  the  power  to  sell  are 
given  and  prescribed  by  statute. 

The  power  to  sell  the  personal  property  of  a  decedent 
in  this  State  is  a  power  conferred  by  the  proper  court,  or 
the  clerk  thereof,  acting  under  and  in  pursuance  of  the 
provisions  of  "An  act  providing  for  the  settlement  of  dece- 
dents' estates,"  etc.,  approved  June  17th,  1852.  2  R.  S. 
X876,  p.  491. 

The  issuance  of  letters  testamentary  to  an  executor,  or 
of  letters  of  administration  to  an  administrator,  by  such 
court  or  clerk,  will  authorize,  and  make  it  the  duty,  of  the 
executor  or  administrator  to  sell  the  personal  property  of 
his  decedent,  with  certain  exceptions,  at  public  auction, 
as  provided  in  sections  48  and  49  of  said  last  mentioned 
act,  and  in  section  2  of  "An  act  to  repeal "  the  50th  section 
of  said  act  of  June  17th,  1852,  "  and  providing  for  credit 
on  the  sale  of  personal  property,"  etc.,  approved  March 
1st,  1855.    2  R.  S.  1876,  p.  509,  and  note. 

If  an  executor  or  administrator  should  sell  at  public 
auction  the  personal  property  of  his  decedent,  or  any  part 
thereof,  as  provided  for  in  the  sections  last  mentioned, 
there  could  be  no  doubt,  we  apprehend,  that  the  pur- 
chaser would  thereby  acquire  such  title  as  the  decedent 
had  when  living  to  the  property  purchased,  even  if  the 
sale  was  wholly  unnecessary.  Nothing  but  fraud  or  collu- 
sion between  the  executor  or  administrator  and  the  pur- 
chaser, in  which  both  participated,  would  avoid  a  sale  so 
made.    But  the  sale  of  the  bank-stock  described  in  appel- 
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lanfs  complaint  was  not  made  at  public  auction  by  the  ex- 
ecutor of  the  decedent,  to  the  appellee  William  C.  Wheat, 
as  provided  for  in  said  last  mentioned  sections.  It  was  a 
private  sale,  confessedly  made  by  the  executor  without  any 
necessity  whatever  therefor,  without  any  of  the  formali- 
ties or  proceedings  required  by  law  for  the  making  of  such 
sale,  without  any  authority  to  the  executor  to  make  such 
aale,  except  such,  if  any,  ajf  may  have  been  conferred  by 
his  letters  testamentary,  and  from  which  sale  the  legatees 
or  heirs  at  law  of  the  decedent  have  never  derived,  and 
cau  not  possibly  derive,  any  benefit  whatever. 

Our  inquiry  now  is,  whether  or  not  such  a  sale  as  the 
one  we  have  just  described  is  valid,  legal  and  conclusive 
upon  the  rights  of  all  parties  interested,  under  the  law  of 
this  State.  The  answer  to  this  inquiry  depends  chiefly, 
upon  the  construction  given  to  the  60th  section  of  the 
act  providing  for  the  settlement  of  decedents'  estates,  etc., 
before  referred  to.     This  section  is  as  follows : 

**  Sec.  60.  Whenever  the  court  of  common  pleas  shall 
be  satisfied  that  it  would  be  for  the  advantage  of  such  es- 
tate to  sell  any  part  of  the  personal  property  thereof  at 
private  sale,  such  court  may  authorize  the  executor  or 
administrator  to  thus  sell  the  same;  but  such  property 
shall  in  no  case  be  sold  for  less  than  its  appraised  value ; 
nor  shall  such  executor  or  administrator  become  the  pur- 
chaser thereof;  and  a  return  of  such  sale  shall  be  made  with- 
in the  time  prescribed  by  the  court,  not  to  extend  beyond 
three  months;  and  bond,  with  approved  surety,  shall  be 
taken  for  the  purchase-money,  as  in  case  of  public  sales.'* 
2  R.  8. 1876,  p.  512. 

This  section,  with  the  exception  of  the  provision  for 
making  a  return  of  such  sales,  is  a  substantial  reenactment 
of  sections  169  and  170  of  chapter  80  of  the  Rev.  Stat. 
1843,  p.  518,  which  continued  to  be  the  law  on  the  subject 
thereof  until  the  enactment  of  said  section  60.  As  indic- 
ative, to  some  extent,  of  the  legislative  will  and  inten- 
tion in  the  enactment  of  said  section  60,  reference  is  made 
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to  form  "  No.  25. — Petition  for  private  sale  of  decedent's 
personal  estate."  2  R.  S.  1876,  p.  564.  By  this  form,  the 
executor  or  administrator  is  required  to  make  oath  that  it 
would  be  advantageous  to  the  estate  of  his  decedent  that 
the  personal  property  mentioned  should  be  sold  at  private 
sale,  in  his  petition  to  the  proper  court  for  an  order 
authorizing  him  to  make  such  sale.  And  of  this  form 
and  others  there  given  it  is  provided,  in  and  by  the  194th 
section  of  the  said  act  of  June  17th,  1852,  that  "  The  fol- 
lowing forms  shall  be  substantially  adopted,  wherever 
they  are  applicable,  in  the  execution  of  a  will,  or  admin- 
istration of  an  estate  of  a  decedent,  the  names  therein 
being  changed  to  suit  each  particular  case."  2  B.  S.  1876, 
p.  558. 

Much  learning  has  been  displayed  in  the  able  and  ex- 
haustive briefs  of  counsel  on  both  sides  of  this  cause,  in 
the  discussion  of  the  question,  whether  the  provisions  of 
said  section  60,  before  cited,  should  be  regarded  as  manda- 
tory,  or  as  merely  directory.  It  is  unnecessary  for  us  to 
follow  them  in  this  discussion,  or  to  consider  in  detail  the 
numerous  authorities  with  which  counsel  on  each  side 
have  supported  their  respective  positions.  It  is  clear  to 
our  minds,  that  our  statute  providing  for  the  settlement 
of  decedents'  estates,  and  our  statute  regulating  descents, 
are  both  repugnant  to  and  inconsistent  with  the  common- 
law  doctrine  of  the  absolute  property  of  an  executor  or 
administrator  in,  or  of  his  absolute  power  over,  the  per- 
sonal eftects  or  estate  of  his  decedent.  Where  this  repug- 
nancy or  inconsistency  exists,  of  course  the  statute  must 
prevail  and  constitute  the  law.  Here,  the  personal  prop- 
erty of  a  decedent  is  the  property  of  such  decedent's 
estate,  and,  at  most,  his  executor  or  administrator  has  but 
a  qualified  power  over  such  property.  He  may  sell  such 
personal  property  it  is  true,  but  he  must  sell  the  same  at 
public  auction,  and  can  not  sell  it  otherwise,  unless,  upon 
application  to  the  proper  court,  he  obtains  an  order  au- 
thorizing a  private  sale.    His  position  or  office  of  execu- 
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tor  or  administrator  confers  on  him  no  other  power  or 
authority  over  his  decedent's  estate  than  the  law,  under 
which  he  holds  his  office  or  position,  confers.  And,  if 
further  power  or  authority  over  said  estate  is  desired  or 
necessary  for  any  purpose,  such  executor  or  administrator 
can  only  ohtain  the  same  hy  an  order  of  the  court  hy 
which  he  was  appointed,  in  a  proper  case,  to  he  shown  hy 
his  verified  petition,  and  other  proof  if  required.  So  the 
law  is  and  has  heen  written  in  this  State  for  more  than 
thirty  years  past;  and  so,  we  think,  it  ought  to  he  con- 
strued in  the  interest  of  every  citizen  and  of  those  who 
are  to  come  after  him.  The  estates  of  the  dead  are  a 
trust  to  the  courts,  and  every  legal  safeguard  to  their 
proper  administration  ought  to  he  faithfully  sustained. 
In  the  case  of  French  v.  Edwards^  13  Wal.  506,  in  dis- 
cussing the  subject  of  mandatory  and  directory  statutes, 
the  Supreme  Court  of  the  United  States,  Mr.  Justice 
Field  delivering  the  opinion,  use  this  language :  "  But 
when  the  requisitions  prescribed  are  intended  for  the  pro- 
tection of  the  citizen,  and  to  prevent  a  sacrifice  of  his 
property,  and  by  a  disregard  of  which  his  rights  might 
be  and  generally  would  be  injuriously  affected,  they  are 
not  directory  but  mandatory.  They  must  be  followed  or 
the  acts  done  will  be  invalid.  The  power  of  the  officer 
in  all  8uch  cases  is  limited  by  the  manner  and  conditions 
prescribed  for  its  exercise." 

This  is  good  doctrine,  well  stated,  supported  by  author- 
ity, and  is  applicable  to  the  section  of  our  statute  which 
we  have  been  considering.  For  the  reasons  given,  we 
hold  that  section  60  of  the  act  providing  for  the  settle- 
ment of  decedents'  estates,  etc.,  is  mandatory  in  its  pro- 
visions, and  that  an  executor  or  administrator  can  not  sell 
the  personal  property  of  his  decedent,  or  any  part  thereof, 
at  private  sale,  without  having  been  authorized  so  to  do 
by  an  order  of  the  court  having  jurisdiction  of  the  ad- 
ministration of  his  decedent's  estate. 

In  the  case  of  Barney  v.  McCain^  51  Ind.  496,  it  was 
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held  by  this  court,  that  an  administrator  could  not  main- 
tain an  action  for  the  price  of  personal  property  of  his 
decedent's  estate,  sold  and  delivered  by  the  administrator 
at  private  sale,  where  it  did  not  appear  that  the  property 
had  been  duly  appraised,  and  that  the  administrator  had 
been  authorized  by  the  proper  order  of  the  proper  court 
to  sell  said  personal  property  at  private  sale. 

It  is  said,  however,  that,  even  if  said  section  60  is  manda- 
tory in  its  requirements,  yet  a  certificate  of  bank-stock,  lika 
a  promissory  note,  is  a  mere  chose  in  action ;  and  that,  as  it 
has  been  held  by  this  court  that  the  assignment  or  in- 
dorsement of  a  note  by  the  executor  or  administrator  of 
the  payee  was  sufficient  to  authorize  an  action  by  the 
assignee  or  indorsee  against  the  maker,  therefore  the 
indorsement  of  the  certificate  of  bank-stock  in  this  case, 
it  must  be  held,  was  sufficient  to  pass  the  title  to  said  stock 
to  the  indorsee  of  said  certificate.  In  the  case  of  Thomas 
V.  Ileister,  3  Ind.  369,  and  in  the  case  of  Hamricky,  Craven  j 
89  Ind.  241,  upon  the  authority  of  the  former  case,  it  was 
held  by  this  court,  that  an  executor  or  administrator  could 
transfer  by  assignment  a  note  due  to  his  decedent,  so  as 
to  vest  the  title  thereto  in  the  assignee.  But  it  does  not 
appear  from  the  opinion  in  either  of  those  cases,  that  the 
power  of  an  executor  or  administrator  to  sell  at  private 
sale  promissory  notes,  due  or  to  become  due  to  his  dece- 
dent's estate,  without  an  order  of  the  proper  court  au- 
thorizing such  sale,  was  a  question  presented  to,  or  con- 
sidered by,  the  court.  We  do  not  think,  however,  that 
the  cases  cited  have  even  the  slightest  bearing  on  the  ease 
at  bar.  The  difierence  between  a  promissory  note  and  a 
certificate  of  bank-stock  is  so  wide  and  marked,  thut  a 
rule  of  law  governing  the  transfer  of  the  former  is  by 
no  means  applicable  to  the  latter.  It  is  provided  by  stat- 
ute, in  this  State,  that  promissory  notes  "  shall  be  nego- 
tiable by  endorsement  thereon,  so  as  to  vest  the  property 
thereof  in  each  endorsee  successively."  1  R.  8. 1876,  p. 
635,  sec.  1.    But  this  statute,  broad  and  comprehensive  as 
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are  its  terms,  has  no  application  whatever  to  certificates 
of  corporation  stock ;  nor  have  we  any  statutory  provision 
which  makes  such  certificates  negotiable  by  assignment  or 
endorsement  thereon,  so  as  to  vest  any  title  to  the  shares 
of  stock  therein  mentioned  in  the  assignee  or  indorsee 
of  such  certificate.  Indeed,  by  the  express  terms  of  the 
act  of  Congress,  under  which  the  appellee,  the  Bank,  is 
incorporated,  its  shares  of  stock  are  transferable  only  on 
the  books  of  the  bank.  In  the  case  of  The  Mechanics^ 
Bank  v.  The  New  Yorkj  etc.,  R.  R.  Co.,  18  N.  Y.  599,  the 
Court  of  Appeals  of  New  York,  Comstock,  J.,  delivering 
the  opinion,  say,  on  page  627 :  ^^  Certificates  of  stock  are 
not  securities  for  money  in  any  sense,  much  less  are  they 
negotiable  securities.  They  are  simply  the  muniments 
and  evidence  of  the  holder's  title  to  a  given  share  in  the 
property  and  franchises  of  the  corporation  of  which  he 
is  a  member." 

And  even  as  to  promissory  notes  the  endorsement  or 
assignment  thereof  by  an  executor  or  administrator  will 
not,  in  all  cases,  pass  the  title  of  his  decedent's  estate 
therein  to  the  endorsee  or  assignee  thereof.  In  the  case 
of  Thomasson  v.  Brown,  43  Ind.  208,  it  was  held  by  this 
court,  that  an  administrator  could  not  barter  and  assign 
promissory  notes  belonging  to  his  decedent's  estate,  for 
goods  for  his  own  use ;  and  if  the  assignee  had  knowl* 
edge,  even  from  the  nature  of  the  transaction,  that  the 
administrator  was  thus  acting  in  violation  of  his  trust, 
the  right  of  property  in  the  notes  would  not  be  divested, 
and  the  assignee  could  not  hold  the  notes  or  profit  by  his 
purchase,  as  against  the  creditors  or  heirs  of  the  decedent. 

It  is  very  clear,  we  think,  that  the  blank  endorsement 
by  the  executor,  set  out  in  the  complaint  in  this  case,  of 
the  certificate  of  bank-stock  mentioned  therein,  was 
insufficient  to  pass  any  title  in  or  to  said  stock  to  the 
endorsee  of  said  certificate.  But  it  is  alleged  in  said  com- 
plaint, that  the  executor  of  Ruth  B.  Shippen  ^<  made  a 
Vol.  LVII.— 14 
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BimiUr  transfer  on  the  books  of  the  bank/'  This  latter 
transfer,  we  apprehend,  would  have  been  sufficient  to  pass 
the  title  of  the  decedent's  estate  in  and  to  said  bank- 
stock,  if  the  executor  had  been  authorized  by  an  order 
of  the  proper  court  to  naake  such  transfer. 

The  appellees  in  this  case  were  bound  to  know  that  the 
executor  of  Mrs.  Shippen  could  not  make  a  valid  and 
legal  sale  and  transfer  of  said  bank^stock,  at  private  sale^ 
until  he  had  first  been  authorized  so  to  do,  by  an  order 
of  the  proper  court ;  for  such  was  and  is  the  law  of  this 
State,  which  its  citizens,  individual  or  corporate,  are  con- 
clusively presumed  to  know.  When,  therefore,  the  exec- 
utor proposed  to  sell  and  transfer  said  bank-stock,  at 
private  sale,  it  seems  to  us,  that  common  prudence  should 
have  dictated  to  each  of  the  appellees  an  enquiry  into  the 
executor's  power  and  authority  to  make  any  such  sale. 
True,  he  was  one  of  the  directors  of  the  bank,  and  it 
may  have  been  that  the  appellees  had  unbounded  confi- 
dence, and  perhaps  rightfully  so,  in  his  integrity;  but 
this  confidence  should  not  have  induced  them  to  forget 
one  of  the  plainest  rules  of  business,  and  that  is,  that  where 
one  assumes  to  dispose  of  the  property  of  another, 
whether  that  other  be  living  or  dead,  the  acting  party 
should  always  be  required  to  produce  and  prove  his 
authority.  If,  in  the  lifetime  of  Ruth  B.  Shippen,  the 
party  whom  she  named  as  executor  of  her  will  had  as- 
sumed to  sell  and  transfer  said  bank-stock,  it  can  hardly 
be  presumed  that  the  appellee  Wheat  would  have  pur- 
chased and  paid  for  said  stock,  or  that  the  appellee,  the 
Bank,  would  have  allowed  a  transfer  of  said  stock,  with- 
out the  production  of  an  express  authority  therefor  from 
Mrs.  Shippen.  Now  suppose  that,  in  such  a  case,  the 
party  assuming  to  sell  had  produced  a  power  of  attor- 
ney from  Mrs.  Shippen,  authorizing  him  to  sell  the  stock 
at  public  auction ;  could  any  one  have  been  induced  ta 
believe,  that  a  private  sale  and  transfer  of  said  stock  by 
the  attorney  in  fact  would  be  a  valid  and  legal  sale  and 
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transfer,  and  binding  on  Mrs.  Shippen  ?  Suppose,  how- 
ever, that  the  power  of  attorney,  which  authorized  and 
directed  the  sale  of  the  stock  at  public  auction,  had  con- 
tained a  clause  to  the  effect,  that,  if  the  judge  of  a  certain 
court  would  certify  that  the  private  sale  of  the  stock 
would  be  of  advantage  to  her,  then  her  attorney  might 
sell  at  private  sale;  it  is  improbable,  that  any  one  would 
have  purchased  the  stock  from  the  attorney  at  private 
sale,  without  the  production  of  the  certificate  mentioned, 
for  the  reason,  that,  if  no  such  certificate  had  been  givQD^ 
the  sale  would  have  been  without  authority  and  of  no 
binding  force. 

It  is  alleged  in  appellant's  complaint,  thiat  the  exec- 
utor of  the  decedent,  "  at  the  time  of  said  sale  and  trans- 
fer of  said  stock,  was  a  stockholder  of  said  bank,  in  his 
own  individual  right,  and  a  director  thereof,  and  as  such 
sat  with  the  board  of  directors  at  the  time  they  ordered 
the  transfer  of  such  stock  to  the  said  Wheat,  on  the 
books  of  said  bank."  It  is  manifest,  we  think,  that^ 
under  the  averments  of  the  complaint,  the  executor,  who 
was  also  a  director,  must  have  known  that  he  had  no  au- 
thority whatever  to  make  the  said  sale  and  transfer  of 
said  stoAc,  and  that,  in  so  doing,  he  was  violating  the 
trust  and  confidence  reposed  in  him  by  the  dead,  to  the 
injury  of  the  living,  whose  infancy  prevented  them  from 
taking  care  of  their  property.  Just  how  far  the  appellee,  the 
Bank,  is  affected  and  bound  by  the  knowledge  of  its  di- 
rector, is  a  question  in  regard  to  which  the  authorities 
are  in  much  confusion.  It  is  a  question,  which  perhaps 
we  need  not  decide  in  this  case.  For  we  do  not  doubt, 
that  where  one  purchases  stock,  belonging  to  a  decedent's 
estate,  from  a  person  claiming  to  be  such  decedent's  exec- 
utor or  administrator,  at  private  sale,  in  this  State,  the 
purchaser  is  bound  to  know  that  such  sale  has  been  au- 
thorized by  the  proper  order  of  the  proper  court,  or  he 
buys  at  his  peril.  And  the  plain  legal  duty  of  a  bank  or 
other  corporation  to  its  stockholders  is,  that  such  bank 
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or  other  corporation  should  never  permit  any  other  person 
than  the  stockholder  in  person  to  transfer  stock  on  its 
books,  without  the  production  and  proof  of  the  authority 
so  to  do.  Angell  k  Ames  Corp.,  10th  ed.,  p.  588,  sec. 
682.    • 

In  conclusion,  our  opinion  is,  that  appellant's  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action 
against  each  of  the  appellees,  and  that  the  court  below 
erred  in  si^staining  their  respective  demurrers  to  said 
complaint. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrers to  the  complaint,  and  for  further  proceedings. 

PetitioD  for  a  rehearing  overraled. 


JOSSBLTN  BT  AL.  V.  EdWARDS. 

Ybndob  Ain>  PuBCHASEB. — AUenoHon  </  Beal  Eataie, — Conveyance. — Quon- 
tiijf  Oovweyedf  **Mare  or  Len.'* — BepreseniaHons, — Fraud, — Aetimi  for  l\ir- 
eha9&-Monejf, — Pleading, — In  an  action  against  the  purchaser  of  a  tract  of 
real  estate,  conveyed  to  him  by  warranty  deed  as  containing  a  specified 
namber  of  acres,  ''more  or  less,"  to  recover  for  purchase-money  evidenced 
by  a  promissory  note,  and  to  foreclose  a  mortgage  given  to  secure  its 
payment,  it  is  no  defence  to  answer,  that,  during  the  negotiations  result- 
ing in  such  conveyance,  representations  upon  which  the  defendants  relied, 
and  which  subsequently  proved  to  be  untrue,  were  made  by  the  vendor 
to  the  purchaser,  that  the  tract  so  conveyed  contained  a  certain  number 
of  acres,  unless  it  be  also  all^^d  that  such  representations  were  made 
fraudulently  and  with  intent  to  deceive  the  purchaser. 

Same. — AMuming  Encumhranee. — I\iymeni  ^,  by  OraiUor. — Action  ayainei 
QranUe. — SuhrogaHon, — Foredoeure, — Judgment, — Valuation   Lam, — Attorn 

'  ney  Fee, — Principal  and  Surety, — A  tract  of  real  estate,  which  was  encum- 
bered by  a  mortgage  executed  by  the  owner  to  another,  to  secure  the 
payment  of  a  promissory  note  for  a  certain  sum,  waiving  valuation  laws 
and  stipulating  for  attorney  fees,  was  conveyed  by  the  owner  to  a  third 
person  by  a  deed,  which,  particularly  describing  such  encumbrance,  pro- 
vided that  the  grantee,  as  part  of  the  consideration  for  such  conveyance. 
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should  assume  and  pay  the  same  at  maturity,  ''in  accordance  with  the 
terms  thereof."  Such  grantee  having  made  default  in  such  payment, 
his  grantor  paid  off  the  same  and  brought  an  action  against  the  grantee 
to  recover  the  same. 

Held,  that  the  plaintiff,  being  himself  bound  for  such  debt  to  the  mort- 
gagee, by  paying  off  the  same,  became  subrogated  to  the^  rights  of  the 
latter,  and  was  entitled  to  a  judgment  for  the  amount  of  such  note, 
waiving  valuation  laws  and  including  attorney  fees,  and  to  have  fore- 
closure of  such  mortgage. 

Bddf  also,  that,  as  between  the  defendant  and  plaintiff,  their  relations  be- 
came, by  such  contract  of  conveyance,  that  of  principal  and  surety  re* 
spectively  on  such  debt. 

Prom  the  Marion  Superior  Court. 

C.  W.  Smith,  JR.  0.  Hawkins  and  C.  H.  Bemy,  for  appel- 
lants. 

G.  H.  Chapman,  U.  J.  Hammond  and  J.  J.  Hawes,  for 
appellee. 

NiBLACK,  J. — The  appellee,  George  B.  Edwards,  on  the 
22d  day  of  January,  1872,  purchased  of  William  Clinton 
Thompson,  one  of  the  defendants  in  the  court  below,  a 
tract  of  land  adjoining  the  city  of  Indianapolis,  for  the 
sum  of  fourteen  thousand  dollars,  and  on  that  day  re- 
ceived a  conveyance  for  the  same,  by  warranty  deed,  from 
the  said  Thompson. 

The  land  was  described  in  the  deed  as  "All  that  part  of 
the  east  half  of  the  north-west  quarter  of  section  twenty- 
six  (26),  township  sixteen  (16)  north,  range  three  (8)  east, 
which  lies  east  of  the  Michigan  road  and  north  of  the 
county  road  which  runs  north-easterly  through  said  quar- 
ter section,  the  parcel  now  conveyed  containing  thirty- 
eight  acres,  more  or  less." 

To  provide  for  the  payment  of  the  purchase-money, 
Edwards  executed  to  Thompson,  on  the  same  day,  four 
promissory  notes,  each  for  the  sum  of  three  thousand 
five  hundred  dollars,  and  payable  without  relief  from 
valuation  or  appraisement  laws,  with  six  per  cent,  interest 
from  date,  and  ten  per  cent,  after  maturity,  and  five  per, 
cent,  attorney  fees  in  case  of  suit  for  collection.    The  first 
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was  payable  one  year,  the  second  two  years,  the  third 
three  years,  and  the  last  four  years,  after  date. 

Edwards  also  executed  to  Thompson  a  mortgage  on  the 
land  so  purchased  by  him,  to  secure  the  payment  of  these 
notes,  desmbing  the  land  substantially  as  above,  and  re-, 
ferring  to  it  also  as  ''  containing  thirty-eight  acres,  more 
or  less." 

On  the  18th  day  of  June,  1878,  after  the  first  promis- 
sory note  above  referred  to  had  become  due  and  had  been 
paid  by  Edwards,  he,  the  said  Edwards,  sold  and  con- 
veyed the  same  tract  of  land  to  the  appellants,  Alanson 
K.  Josselyn  and  Homer  R.  Josselyn,  describing  the  land 
in  his  deed  of  conveyance  to  them  as  "  that  part  of  the 
east  half  of  the  north-west  quarter  of  section  twenty-six 
(26),  township  sixteen  (16)  north,  of  range  three  (8)  east, 
which  lies  east  of  the  Michigan  road  and  north  of  the 
county  road  that  runs  north-easterly  through  said  quar- 
ter section,  and  which,  under  such  description,  was  con- 
veyed to  the  said  George  B.  Edwards  by  William  Clinton 
Thompson,  by  deed  of  date  January  22d,  1872." 

This  deed  also  contained  a  stipulation,  as  follows : 

"  The  deed  of  conveyance  herein  is  intended  to  be,  and  is, 
subject  to  a  certain  mortgage  by  the  said  George  B.  Edwards 
to  the  said  William  Clinton  Thompson,  of  date  January 
22d,  1872,  securing  three  notes,  each  of  them  for  the  sum 
of  thirty-five  hundred  dollars  ($3,500),  becoming  due  re- 
spectively in  two,  three  and  four  years  from  their  date, 
given  by  the  said  George  B.  Edwards  for  [the]  purchase- 
money  of  all  the  real  estate  hereby  conveyed  either  to  the 
said  Homer  R.  Josselyn  or  the  said  Alanson  K.  Josselyn ; 
and  these  notes,  together  with  the  interest  accrued  and  to 
accrue  thereon,  and  in  accordance  with  the  terms  thereof, 
the  said  Homer  R.  Josselyn  and  Alanson  K.  Josselyn 
jointly  and  severally  assume  and  agree  to  pay  at  matu- 
rity, as  a  part  of  the  consideration  named  in  this  deed  of 
conveyance." 

The  Josselyns  failed  to  pay  the  first  note,  when  it  became 
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due,  which  they  had  thus  assumed  to  pay.  Edwards 
thereupon  paid  it,  and  hy  that  means  came  into  the  pos- 
session of  it. 

Edwards  then  commenced  suit  against  the  Josselyns,  to 
recover  the  amount  thus  paid  in  taking  up  the  note,  and 
for  the  foreclosure  of  the  mortgage  given  to  secure  it  and 
the  other  notes. 

Thompson  and  several  others  were  made  codefendants, 
to  answer  as  to  their  supposed  interests  in  the  mortgaged 
premises.  All  except  the  Josselyns,  however,  either  made 
default  or  disclaimed  any  interest  in  the  suit. 

The  Josselyns  answered : 

First.     The  general  denial ; 

Second.  That,  at  the  maturity  of  the  note  which  the 
said  Josselyns  had  so  failed  to  pay,  it  was  paid  hy  Ed- 
wards, and  Thompson  had  entered  satisfaction  of  the 
mortgage  as  to  that  note,  and  had  assigned  the  remainder 
of  said  notes  to  one  David  J.  Pierce,  who  then  held  the 
entire  interest  therein ;  and, 

Third.  That  the  lands  sold  by  the  said  Edwards  to  the 
«aid  Josselyns  had  been  platted,  but  the  plat  had  not  been 
recorded ;  that,  at  the  time  of  the  negotiation  for  the  pur- 
^chaseof  «aid  lands  by  the  Josselyns,  Edwards  delivered  to 
them  said  plat,  which  showed  a  division  thereof  into  a  large 
number  of  lots,  and  what  purported  to  be  the  superficial 
area  of  eachpf  said  lots,  indicated  by  figures  on  the  face  of 
each  lot,  and  which  figures  Edwards  represented  did  show 
the  exact  superficial  area  of  each  lot ;  that,  relying  on  said 
representations,  and  believing  the  same  to  be  true,  they,  the 
said  Josselyns,  agreed  to  give  the  said  Edwards  the  sum  of 
forty-five  thousand  two  hundred  and  seventy  dollars  for  the 
entire  tract  of  land,  which  amount  was  arrived  at  by  esti- 
mating the  land  at  one  thousand  three  hundred  and  thirty- 
two  dollars  per  acre,  as  the  superficial  area  appeared  by  tak- 
ing the  aggregate  of  the  areas  of  the  several  lots  upon 
said  plat ;  that,  as  a  part  of  said  sum  above  named  as  the 
agreed  purchase-money,  they,  the  said  Josselyns,  were  to 
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pay  said  notes  of  Edwards  to  Thompson ;  that  after  the 
execution  and  delivery  of  said  notes  and  mortgage  for  the 
remainder  of  the  purchase-money,  and  after  the  accept- 
ance of  the  deed  from  said  Edwards,  they,  the  said  Josse- 
lyns,  had  a  survey  of  the  grounds  made,  and  it  was  dis- 
covered that  the  areas  of  the  said  several  lots  had  not 
been  correctly  stated,  and  that  the  entire  tract  fell  short 
of  what  was  thus  represented,  to  the  extent  of  one  acre 
and  a  half.  Therefore  the  consideration  for  their  under- 
taking with  said  Edwards  had  failed  to  the  amount  of 
two  thousand  one  hundred  dollars,  which  amount  they, 
said  Josselyns,  then  offered  to  set  off  against  any  amount 
which  might  be  found  due  the  said  Edwards  herein. 

Edwards  demurred  to  the  third  paragraph  of  the  an- 
swer, and  his  demurrer  was  sustained  by  the  court,  to 
which  the  Josselyns  excepted. 

Issue  being  joined,  the  cause  was  submitted  to  the  court 
for  trial.  The  court  made  a  special  finding  of  the  facts, 
which  was  in  substantial  accordance  with  the  allegations 
of  the  complaint. 

As  a  conclusion  of  law  from  said  facts,  the  court  further 
found  that  there  was  due  and  owing  to  said  Edwards,  as 
principal  and  interest  on  the  promissory  note  so  taken  up 
and  paid  by  him,  the  sum  of  four  thousand  one  hundred 
and  sixty-eight  dollars  and  twenty-eight  cents,  and  the 
further  sum  of  one  hundred  and  seventy-five  dollars  at- 
torney fees,  as  stipulated  to  be  paid  by  said  note,  making 
in  all  the  sum  of  four  thousand  three  hundred  and  forty- 
three  dollars  and  twenty-eight  cents. 

A  motion  for  a  new  trial  was  submitted  and  overruled, 
and  exceptions  to  the  overruling  of  that  motion,  as  well  as 
to  the  conclusions  of  law  at  which  the  court  had  arrived, 
were  reserved. 

The  court  then  rendered  judgment  against  the  Josse- 
lyns for  the  amount  thus  found  to  be  due  and  owing  to 
Edwards,  to  be  collected  without  relief  from  valuation 
laws.     Also,  decreed  a  foreclosure  of  the  mortgage  and 
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ordered  a  portion  of  the  mortgaged  premises,  estimated 
to  be  sufficient  for  that  purpose,  to  be  sold  to  satisfy  said 
judgment. 

The  cause  was  appealed  to  the  general  term  of  the 
court  below,  and  the  judgment  was  there,  in  all  things, 
affirmed. 

It  is  insisted  here,  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  third  paragraph  of  the  answer 
of  the  Josselyns. 

The  complaint  showed  that  the  Josselyns  purchased 
the  land  by  well-defined  boundaries,  and  without  any 
specification  in  the  deed  to  them  of  the  quantity  of  acres 
it  contained.  The  deed  from  Thompson  to  Edwards, 
and  the  mortgage  from  Edwards  to  Thompson,  of  which, 
according  to  the  averments  of  the  complaint,  the  Josse- 
lyns had  full  notice,  both  disclaim  the  specific  designation 
of  any  given  number  of  acres,  in  describing  the  land. 
We  think  it  is  not  a  sufficient  answer  to  the  complaint  in 
this  case  to  allege,  that,  during  the  negotiation  for  the  pur- 
chase of  the  land,  certain  representations  were  made,  not 
embraced  in  the  deed,  as  to  the  number  of  acres  it  contained, 
which  proved  to  be  untrue,  unless  it  be  also  shown  that  such 
representations  were  made  fraudulently,  and  with  the  in- 
tention of  deceiving  the  purchasers.  For  aught  that  ap- 
pears in  this  third  paragraph,  Edwards  may  have  been 
honestly  mistaken  in  the  representations  he  is  alleged  to 
have  made  as  to  the  superficial  area  of  the  land,  and,  on 
that  theory,  the  Josselyns  were  without  remedy,  as  they 
had  accepted  a  deed  without  any  stipulation  as  to  the 
quantity  of  land  they  had  purchased.  In  our  opinion, 
the  paragraph  was  bad  on  demurrer. 

It  is  also  insisted  here,  that  the  action  in  this  case  was 
not  properly  based  on  the  note  which  the  Josselyns  made 
default  in  paying,  and,  hence,  that  the  court  erred  in  ren- 
dering judgment  without  relief  from  valuation  laws,  and 
in  allowing  a  sum  of  money  for  attorney  fees  for  the  col- 
lection of  the  note. 
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The  Josselyns  assumed  to  pay  the  notes  of  Edwards  to 
Thompson  at  maturity,  "  together  with  the  interest  ac- 
crued and  to  accrue  thereon,  and  in  accordance  with  the 
terms  thereof." 

Under  that  stipulation,  Thompson  would  have  had  the 
right  to  have  proceeded  against  the  Josselyns  in  defeult 
of  the  payment  of  the  note  in  question,  for  its  collection. 
Had  he  thus  proceeded,  we  presume  it  will  not  he  ques- 
tioned that  he  would  have  been  entitled  to  a  judgment 
against  them  without  relief  from  valuation  laws,  and  for 
five  per  cent,  as  attorney  fees,  additional  to  the  amount 
due  for  principal  and  interest.  It  inevitably  follows,  that 
whatever  Thompson  might  have  recovered  of  Edwards 
on  the  note  and  mortgage,  could  have  been  recovered  by 
him  from  the  Josselyns,  under  their  contract  with  Ed- 
wards. While  Edwards  was  not  in  any  way  relieved  of 
his  obligation  to  pay  the  note  to  Thompson  by  his  con- 
tract with  the  Josselyns,  yet,  under  the  contract,  they,  the 
Josselyns,  became  in  equity  the  principal  debtors,  and  he 
only  their  surety,  as  between  themselves.  The  Josselyns 
having  failed  to  pay  the  note,  and  Edwards  having  paid 
it  and  taken  it  up,  the  latter  became  subrogated  to 
all  the  rights  of  Thompson  in  the  debt  of  which  the 
note  furnished  the  evidence,  and  in  whatever  security 
existed  for  the  payment  of  the  note,  and  became  in 
equity  entitled  to  whatever  judgment  against  the  Josse- 
lyns that  Thompson  would  have  been,  if  Edwards  had 
not  paid  the  note.  See  Marsh  v.  JVie,  10  Paige,  595 ; 
Ferris  v.  Crawfordy  2  Den.  595 ;  Cherry  v.  Monro,  2  Barb. 
Ch.  618 ;  Comdl  v.  Prescott,  2  Barb.  16. 

In  this  view  of  the  case,  we  think  the  court  did  not  err 
in  rendering  judgment  collectible  without  relief  from 
valuation  laws,  nor  in  including  an  allowance  for  attorney 
fees  in  the  judgment. 

Other  questions  were  presented  by  the  assignment  of 
errors  in  the  general  term  of  the  court  below,  but  as  they 
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are  not  insisted  upon  in  this  court,  we  are  not  required  to 
<^n8ider  them. 

We  see  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


DOMAN  BT  AL.  V.  BeBUNKAH. 

Plbadino.— ^cKoM  for  False  lUham  by  Sheriff,— Widow.^Deeedeni^  Estates, 
— Motion  in  ArresL — Motion  to  Make  more  Certain. — iVoetiee. — Complaint 
by  the  widow  of  a  testator,  against  a  sheriff  and  his  depaty,  alleging  that 
Boch  deputy  had  collected  a  certain  snm  of  money,  which  by  law  belonged 
to  her  as  widow,  on  an  execution  against  a  third  person  in  favor  of  the 
executor  of  her  husband's  estate,  and  that  such  deputy,  having  fraudu- 
lently forged  her  name  to  a  pretended  receipt  on  such  execution  for  such 
money,  had  unlawfully  returned  such  execution  to  the  clerk's  office  with- 
out having  paid  her  such  money. 

Mddf  on  motion  in  arrest  of  judgment,  that  the  complaint  is  sufficient 
after  verdict. 

JSeldj  also,  that,  to  have  reached  defects  in  the  complaint,  as  to  the  aver- 
ments of  ownership,  a  motion  to  cause  it  to  be  made  more  certain  should 
have  been  made  before  issue  was  joined. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson  and  G.  M.  Roberts^  for  appellants. 
JJ*.  Z).  McMullen^  for  appellee. 

Pebkins,  C.  J. — Cynthia  A.  Bedunnah,  the  appellee, 
sued  Frank  R.  Doman  and  James  D.  English,  appellants, 
upon  the  following  complaint: 

"  The  plaintiff,  Cynthia  A.  Bedunnah,  complains  of 
Frank  B.  Doman  and  James  D.  English,  and  says,  that 
heretofore,  to  wit,  on  the  20th  day  of  July,  1871,  said 
Doman  was  the  sheriff  of  Dearborn  county,  Indiana, 
and  that  said  English  was  his  deputy,  and  that  on  the 
21st  day  of  July,  1871,  there  was  issued  out  of  the  clerk's 
office  of  the  Dearborn  Common  Pleas  Court,  an  execution 
against  Ira  Eimball,  Levin  Pritchard  and  Balph  Smith, 
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trustees,  etc.,  and  in  favor  of  Joseph  W.  Bedunnah,  exec- 
utor of  the  will  of  Ebenezer  Bedunnah,  deceased ;  and 
that  said  execution  was  delivered  to  said  defendant 
Doman,  and  by  him  delivered  to  said  defendant  English, 
as  his  deputy ;  and  that  said  defendants  collected  on  said 
execution  the  sum  of  ninety-nine  dollars  and  sixty-six 
cents,  and  on  the  1st  day  of  November,  1872,  returned 
said  execution  to  said  clerk's  office,  with  a  pretended 
receipt  of  this  plaintiff  for  said  sum  of  money ;  and  the 
plaintiff  says,  that  she  is  the  widow  of  said  Ebenezer 
Bedunnah,  and  entitled  by  law  to  receive  said  money  so 
collected,  and  that  she  has  at  no  time  received  the  same, 
or  any  part  thereof,  nor  executed  a  receipt  therefor; 
wherefore  she  prays  judgment  for  one  hundred  and  fifty 
dollars,"  etc. 

The  defendants  answered  the  general  denial  and  pay- 
ment.   Reply  in  denial  of  payment. 

Trial  by  jury;  verdict  for  the  plaintiff;  motion  for  a 
new  trial  overruled,  as  was  a  motion  in  arrest  of  judg- 
ment; and  there  was  final  judgment  upon  the  verdict. 

Appeal  to  this  court. 

The  evidence  is  not  in  the  record. 

The  ground  of  the  motion  in  arrest  was,  that  the  com- 
plaint contained  no  cause  of  action  in  favor  of  the  plain- 
tiff; and  the  overruling  of  that  motion  is  assigned  for 
error  here. 

If  a  motion  to  make  the  complaint  more  certain  bad 
been  made,  it  should  have  been  sustained. 

But  no  objection  to  the  complaint  was  taken,  nor  was  a 
demurrer  interposed  to  it;  and  the  question  is,  is  the 
complaint  good  after  verdict  ?  It  alleges  that  the  money 
which  the  plaintiff  seeks  to  recover  was  originally  due  to 
the  estate  of  Ebenezer  Bedunnah ;  that  she  is  the  widow 
of  said  Ebenezer,  and  is  entitled  to  the  money ;  that  the 
defendants  have  received  it,  and,  in  effect,  admitted  that 
it  belongs  to  the  plaintiff,  oy  fabricating  a  receipt  ac- 
knowledging its  payment  to  her  by  the  defendants.    Th^ 
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money  might  belong  to  the  plaintiff.  She  avers  that  it 
does,  but  does  not  state  the  facts  out  of  which  her  right 
arises.  We  think,  after  verdict,  the  facts  stated,  presump- 
tively showing  the  admission  of  her  title  by  the  defend- 
ants, make  the  complaint  sufficient  on  motion  in  arrest. 
Judgment  affirmed,  with  costs. 


Spbnobr  v.  Curtis. 


SDFBEBfE  OffUBT.— JiMfteto/  NoUoe. — Oimdt  Oowri. — Terms  q^.— The  Sopreme 
Court,  on  appeal,  takes  judicial  notice  of  the  terms  of  the  circuit  courts^ 
and  of  their  duration. 

Abbttration  and  Umfiraoe. — Notice, — Waioer. — Where,  by  agreement 
and  order,  an  arbitration  is  directed  to  take  place  at  a  time  lees  than  ten 
days  after  the  date  of  such  agreement  and  order,  the  parties  thereby 
waive  their  right  to  the  notice  required  by  section  4  of  the  ''act  relative 
to  arbitrations,"  etc.    2  R  8. 1876,  p.  317. 

Same. — Copy  ef  Award, — ^Where  such  submission  is  made  within  less  than 
fifteen  days  of  the  end  of  the  term  of  court  of  which  it  is  agreed  that  the 
award  shall  be  made  a  rule,  the  parties  are  presumed  to  waive  their 
rights  to  copies  of  the  award,  required  by  section  11  of  such  act 

Sams. — ArbUraiioti  Coniinued  Beyond  Term, — Sealing  up  Award, — Rvle, — 
Where,  in  consequence  of  the  fact  that  the  term  of  court  at  which  the 
award  is  to  be  made  a  rule  is  about  to  expire  before  the  completion  of 
the  arbitration,  it  is  agreed  by  the  parties  that  such  arbitration  shall  be 
continued  until  an  award  is  made,  which  shall  be  sealed  up  and  retained 
by  the  arbitrators  until  the  next  term  of  court,  the  parties  Uiereby  waived 
their  rights  to  copies  of  the  award,  required  by  such  section  11,  and 
dispensed  with  the  service  of  the  rule  required  by  sections  13, 14  and  16. 

Sabce. — Objection  to  Award, — Affidavit. — I^acHce, — An  alleged  objection  to 
an  award  by  arbitrators,  which  does  not  appear  on  its  face,  must  be  sup- 
ported by  affidavit. 

Same. — An  objection  to  an  award,  that  the  arbitrators  imperfectly  executed 
their  trust,  or  did  not  decide  all  matters  referred  to  them,  must  particu- 
larly specify  the  matters  thereby  intended,  where  the  same  do  not  ap- 
pear on  the  face  of  the  award. 

Same. — Award  by  Majority. — An  award  duly  made  by  a  majority  of  legally 
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appointed  arbitrators  is  valid,  unless  by  the  terms  of  the  submission  an 
award  by  all  is  required. 
Same. — Trial  hy  Jury. — After  the  submission  of  a  cause  for  arbitration,  and 
the  return  of  the  award,  a  party  to  such  submission  can  not  demand  a 
trial  by  jury. 

Prom  the  JenniDgs  Circuit  Court. 

G.  Swarthoutj  E.  P.  FeniSy  H.  W.  Harrington  and  A.  G. 
Howey  for  appellant. 

D.  Overmyerj  J.  Z>.  New  and  T.  C.  Batchelor,  for  ap- 
pellee. 

HowK,  J. — ^At  the  March  term,  1875,  ot  the  court  below, 
three  separate  actions  were  there  pending  and  undeter- 
mined, in  each  of  which  the  parties  to  this  appeal  were 
either  plaintiff  or  defendant.  The  several  actions  were 
entitled  as  follows : 

1.  Samuel  A.  Bpencer  v.  James  B.  Curtis  and  Charles 
B.  Curtis ; 

2.  James  B.  Curtis  v.  Samuel  A.  Spencer  and  Charles 
B.  Curtis;  and, 

8.     Charles  B.  Curtis  v.  Samuel  A.  Spencer. 

In  the  first  of  these  three  actions,  the  plaintiff,  Samuel 
A.  Spencer,  alleged,  in  substance,  in  his  complaint,  that 
he  and  the  defendants,  James  B.  and  Charles  B.  Curtis, 
had  been  copartners  in  the  business  of  trading  in,  buying 
and  selling  live-stock,  cattle,  hogs  and  sheep ;  and,  after 
averring  the  amount  of  business  done  by  said  copartner- 
ship, the  plaintiff,  Spencer,  demanded  judgment  for  an 
adjustment  of  their  partnership  accounts,  and  for  the  sum 
of  three  thousand  dollars,  which  he  claimed  was  due  him 
from  said  defendants,  on  their  said  partnership  transac- 
tions. 

In  the  second  of  said  three  actions,  plaintiff  *s  complaint 
was  in  two  paragraphs  :  The  first  paragraph  was  a  suit 
on  an  account,  for  work  done  by  the  plaintiff  for  the 
defendants,  for  money  had  and  received  from  plaintiff  by 
the  defendants  for  their  use,  and  for  property  sold  and 
delivered  by  plaintiff  to  defendants,  and  amounting  in  all 
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to  three  hundred  and  fifteen  dollars  and  sixty  cents,  which 
was  then  due  and  wholly  unpaid.  Wherefore,  etc.  The 
second  paragraph  of  said  complaint  was  also  a  suit  on  an 
account  for  cattle  and  hogs  sold  and  delivered  hy  plaintiff 
to  said  defendants,  amounting  with  inttrest  to  four  thou- 
sand nine  hundred  and  sixty-six  dollars  and  eighty-seven 
cents,  which  was  then  due  and  unpaid.    Wherefore,  etc. 

And,  in  the  third  of  said  three  actions,  the  plaintiff^, 
Charles  B.  Curtis,  alleged,  in  substance,  in  his  complaint,, 
that  on  the  —  day  of  March,  1873,  he  and  the  defendant^ 
Bpencer,  formed  a  partnership  to  buy,  feed  and  sell  stocky 
and  on  the  —  day  of  February,  1874,  they  dissolved  said 
partnership  by  mutual  consent ;  and  after  averrins:  their 
partnerBhip  tmnsactions,  etc.,  plaintiff  demanded  jndg- 
ment  for  a  settlement  of  their  accounts,  and  for  three 
thousand  and  seven  hundred  dollars  balance  due  him,  etc. 
And,  in  a  second  paragraph,  plaintifi",  Charles  B.  Curtis, 
alleged,  in  substance,  that  the  defendant,  Samuel  A.  Spen- 
cer, was  indebted  to  the  plaintiff  in  the  sum  of  six  hun- 
dred and  eighty-two  dollars  on  an  account  for  money  had 
and  received  by  defendant  for  plaintiff's  use,  and  for 
money  laid  out  and  expended  by  plaintiff*  for  defendant, 
at  his  request,  a  copy  of  which  account  was  filed  with 
and  made  part  of  said  paragraph,  and  was  then  due  and 
wholly  unpaid ;  and  judgment  was  demanded  for  seven 
hundred  dollars  and  all  proper  relief. 

Before  the  issues  were  joined  in  said  three  actions,  all 
the  parties  thereto  appeared  in  the  court  below,  at  its 
March  term,  1875,  and  on  the  12th  day  of  March,  1875,. 
the  following  order  was  made  therein,  to  wit: 

"  Come  now  all  the  parties  and  agree  that  the  above 
entitled  causes  shall  be  consolidated,  and  it  is  so  ordered; 
and  now  come  Smith  Vawter,  Thomas  T.  Walker  and 
James  W.  Hill,  arbitrators  between  said  Charles  B.  Curtis 
and  Samuel  A.  Spencer,  determining  differences  identical 
with  the  subject-matter  of  said  causes,  and  are  duly  sworn 
to  faithfully  and  fairly  hear  and  examine  the  matters  in 
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controversy  between  said  Charles  B.  Curtis  and  Samuel 
A.  Spencer,  and  make  a  just  award,  according  to  the  best 
of  their  understanding.  Said  arbitrators  are  hereby 
ordered  to  proceed  to  arbitrate  said  matter  on  the  13th 
day  of  March,  1835,  at  eight  o'clock  a.  m.,  at  the  office  of 
William  B.  Hagins,  attorney  at  law  and  justice  of  the 
peace,  in  the  town  of  Vernon,  in  said  county,  and  to 
return  their  award  into  open  court,  at  the  March  term 
thereof,  1875," 

On  the  same  day  the  agreement  of  submission  to  arbi- 
tration, between  the  said  parties,  was  filed  in  the  court 
below  and  entered  of  record;  whereby  they  agreed  to 
submit  to  the  persons  named  in  the  above  recited  order, 
as  arbitrators,  all  matters  in  controversy  between  them, 
pertaining  to  all  of  their  business  transactions,  and  that 
the  award  of  said  arbitrators  should  be  a  rule  and  order 
of  the  court  below,  at  its  March  term,  1875,  and  be  made 
payable  without  relief  from  valuation  or  appraisement 
laws.  And  said  agreement  provided  for  the  time  and 
place  of  the  meeting  of  said  arbitrators,  as  in  said  order 
of  the  court,  and  afterward  upon  their  own  adjournments 
and  until  their  labors  were  completed.  This  agreement 
was  dated  March  10th,  1875,  and  signed  "  S.  A.  Spencer," 
And  "  C.  B.  Curtis." 

Afterward,  at  the  May  term,  1875,  of  the  court  below, 
the  parties  appeared,  and  the  arbitrators  also  appeared 
and  filed  their  report.  We  will  set  out  so  much  of  this 
report  or  award  as  we  think  necessary  to  the  proper  un- 
derstanding, and  the  correct  decision,  of  the  consolidated 
cause.  After  reciting  the  said  order  of  the  court  below, 
under  which  the  arbitrators  acted,  said  report  proceeded 
as  follows : 

"And  whereas  said  arbitrators  did,  on  the  13th  day  ot 
March,  1875,  at  the  office  of  Wm.  B.  Hagins  as  aforesaid, 
proceed  to  arbitrate  and  hear  evidence  on  the  subject- 
matter  in  controversy  between  said  parties  in  stdd  causes, 
and  continued  so  to  do,  adjourning  trom  day  to  day  for 
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that  purpose,  until  the  term  of  court  was  about  to  expire 
before  said  arbitrators  had  half  completed  the  taking  and 
hearing  the  evidence  of  said  parties  in  regard  to  the 
subject-matter  of  controversy  between  said  parties,  In 
said  causes  of  action.  Whereupon  said  parties  agreed 
that  said  arbitrators  should  proceed  and  continue  the 
taking  and  hearing  of  the  evidence,  to  be  given  by  said 
parties,  in  regard  to  the  subject-matter  in  controversy,  in 
said  causes  submitted  to  them,  and  upon  which  it  was 
ordered  by  said  court  they  should  arbitrate,  and  that  they 
adjourn  from  day  to  day  to  meet  on  their  own  adjourn- 
ments, until  they  had  completed  their  labor  in  said  arbi- 
tration, and,  when  completed,  said  arbitrators,  or  any  two 
of  them,  should  make  and  seal  up  their  award,  and,  on 
the  first  day  of  the  next  term  ot  said  court  thereafter, 
should  file  said  award  in  court  so  sealed  up;  and  said 
parties  to  said  controversy  made  bonds  and  agreements 
in  writing  to  that  effect.  And  said  arbitrators,  after  con- 
tinuing from  day  to  day  to  hear  and  receive  the  evidence 
of  said  parties,  in  regard  to  the  subject-matter  in  contro- 
versy in  said  causes,  and  having  duly  considered  the 
same ;  Therefore  Smith  Vawter  and  James  W.  Hill,  two 
and  a  majority  of  said  arbitrators,  do  make  and  publish 
the  following  as  their  award  between  said  parties,  in  re- 
gard to  the  subject-matter  in  controversy  in  said  causes 
.between  said  parties,  to  wit :  That  said  Samuel  A  Spen- 
cer pay  to  the  said  Charles  B.  Curtis  the  sum  of  six  hun- 
dred and  fifty  dollars,  without  relief  from  valuation  or 
appraisement  laws,  and  that  the  costs  of  this  arbitration 
*  *  *  be  paid  equally  by  said  parties." 
This  award  was  signed  by  said  two  arbitrators,  Yawter 
and  Hill,  on  the  24th  day  of  May,  1873,  and  was  attested 
by  two  subscribing  witnesses. 

To  this  report  or  award,  the  appellant  excepted  in 
writing;  and  these  exceptions  were  overruled  by  the  court 
beiow,  and  to  this  decision  appellant  excepted.    On  ap- 
VoL,  LVIL— 16 
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pellee's  motion,  judgment  was  rendered  by  the  court  be- 
low, in  favor  of  appellee  and  against  the  appellant,  in 
accordance  with  the  terms  of  said  report  or  award.  Ap- 
pellant's exceptions  to  said  report  or  award,  and  the 
decision  of  the  court  below  thereon,  are  in  the  record  by 
a  proper  bill  of  exceptions. 

In  this  court,  the  appellant  has  assigned  seven  alleged 
errors  of  the  court  below ;  but,  in  his  argument  of  this 
cause,  the  appellant  has  expressly  waived  the  first  three, 
and  therefore  we  need  to  consider  only  the  last  four  of 
these  alleged  errors.  The  last  four  of  these,  alleged 
errors  are  assigned  as  follows  : 

"  Fourth.  Because  the  court  below  erred,  in  refusing 
to  reject  and  set  aside  the  award  or  report,  for  the  reason 
that  no  notice,  had  been  served,  in  any  way,  upon  the 
plaintift  or  appellant,  and  for  the  reason  that  no  copy  of 
the  award  was  served  upon  any  of  the  parties  to  the  ar- 
bitration at  any  time. 

"  Fifth.  Because  the  court  below  erred,  in  permitting 
the  award  to  go  upon  the  record  of  the  court,  without 
any  notice  whatever  to  the  appellant. 

"  Sixth.  Because  the  court  below  erred,  in  overruling 
the  objections  and  exceptions  of  the  appellant  to  the 
award  of  the  arbitrators  herein,  and  refusing  appellant 
a  jury  trial  herein. 

"  Seventh.  Because  the  court  below  erred,  in  overruling 
the  objections  and  exceptions  to  the  report  of  the  referees 
herein,  and  refusing  a  jury  trial  herein." 

The  real  and  only  controversy  between  the  parties  to  this 
appeal,  in  this  court,  relates  to  the  character  of  the  pro- 
ceedings had,  in  the  consolidated  cause,  in  and  out  of  the 
court,  which  finally  resulted  in  the  judgment  of  the  court 
below  from  which  the  appellant  has  appealed  to  this  court. 
Was  there  an  arbitration  of  the  consolidated  cause,  under 
the  provisions  of  the  statute  of  this  State,  entitled  "An 
act  relative  to  arbitrations  and  umpirages,"  approved 
February  3d,  1852  ?    2  R.  S.  1876,  p.  317.     Or  was  there 
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a  trial  by  referees  of  the  consolidated  cause,  under  the 
provisions  of  sections  349,  350  and  351  of  the  practice 
act?    2  R.  S.  1876,  p.  178. 

The  appellant  insists,  that  there  was  merely  a  statutory 
arbitration  of  the  consolidated  cause;  and  that  far  forth 
we  think  that  his  view  of  the  case  is  correct.  But  the 
appellant  goes  farther,  and  insists,  that,  as  the  record 
fails  to  show  that  a  copy  of  the  award  was  delivered  to 
each  of  the  parties  as  required  by  section  11  of  the  arbi- 
tration act,  before  referred  to,  the  award  waa  void,  and 
that  no  valid  judgment  could  be  rendered  thereon.  In 
this  latter  position,  under  the  peculiar  facts  and  circum- 
stances of  this  case,  we  are  not  inclined  to  concur. 

It  would  seem  to  be  clear  from  the  agreement  of  the 
parties,  and  from  the  order  of  the  court  below  made 
thereon,  and  from  the  terms  used  in  both  the  order  and 
agreement,  that  the  parties  and  the  court  contemplated  a 
statutory  arbitration  and  award  to  be  made  by  the  parties 
named  as  arbitrators,  as  to  the  matters  in  controversy  in 
the  consolidated  cause ;  and  that  the  award,  when  made, 
should  be  a  rule  and  order  of  the  court  below.  But  it  is 
manifest,  we  think,  that  the  parties  and,  with  their  con- 
sent, the  court  below  intended  to,  and  did,  waive  some  of 
the  formalities  and  requirements  of  the  statute  in  relation 
to  such  arbitrations. 

We  take  judicial  notice  of  the  terms  of  the  court  below, 
and  of  the  duration  of  each  term.  And,  therefore,  we 
know  that  the  March  term,  1875,  of  that  court  began  on 
the  1st  day,  and  ended  on  the  20th  day,  of  the  month  of 
March. 

In  this  case,  the  agreement  of  submission  to  arbitration 
was  dated  March  10th,  1875,  and  provided  that  the  arbi- 
trators should  commence  the  hearing  of  the  cause  on  the 
18th  day  of  the  same  month ;  and  the  order  of  the  court 
below  thereon,  of  the  12th  day  of  that  month,  contained 
the  same  provision.  It  is  evident,  therefore,  that  both  the 
parties  and  the  court  intended  to,  and  did,  waive  the  ^^  ten 
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days'  written  notice  "  provided  for  in  the  4th  section  of 
the  arbitration  act.    2  R.  S.  1876,  p.  818. 

It  was  provided  also,  both  in  the  agreement  of  submission 
and  the  order  of  the  court  below  thereon,  that  the  award  of 
said  arbitrators  should  be  returned  into  said  court  at  its 
March  term,  1875.  As  that  term  of  said  court  expired  by 
limitation  of  law  on  the  20th  day  of  March,  1875,  it  can 
not  be  doubted  that  both  of  the  parties  intended  to,  and  did, 
waive  the  delivery  of  a  true  copy  of  the  award  within  fif- 
teen days  after  the  signing  thereof,  as  provided  for  in  the 
11th  section  of  said  arbitration  act.    2  R.  8. 1876,  p.  320. 

From  the  award  of  the  arbitrators,  before  set  out,  it 
appears,  that,  at  the  expiration  of  the  March  term,  1875, 
of  the  court  below,  they,  the  arbitrators,  had  not  half 
completed  the  hearing  of  said  cause.  On  the  last  day  of 
said  term,  to  wit,  March  20th,  1875,  the  parties  executed 
an  additional  agreement,  wherein  it  was  provided  that 
said  arbitrators  might  continue  and  complete  their  labors 
as  soon  as  convenient,  and  adjourn  at  their  option,  and 
that  the  award  of  said  arbitrators  should  be  made  a  rule 
and  order  of  the  court  below  at  its  May  term,  1875,  and 
that  said  arbitrators  should  seal  up  their  award,  when 
completed,  and  retain  it  until  the  first  day  of  said  term 
of  said  court.  It  is  clear,  we  think,  from  this  additional 
agreement,  that  the  parties,  and  each  of  them,  intended 
to,  and  did,  waive  the  delivery  of  a  true  copy  of  the 
award,  within  fifteen  days  after  the  signing  thereof,  as 
provided  for  in  said  11th  section  of  said  arbitration  act. 
Ordinarily,  the  delivery  of  such  a  copy  of  the  award 
within  the  time  limited  in  said  11th  section  is  necessary 
to  the  validity  of  the  award. 

Each  of  the  parties  to  an  award  has  a  personal  right  to 
have  a  true  copy  of  the  award  delivered  to  him  within 
the  time  limited  by  law,  but  this  is  a  right  which  the  par- 
ties, or  either  of  them,  may  waive,  if  they,  or  either  of 
them,  may  see  proper  to  do  so.  And  where,  as  in  the  case 
at  bar,  the  terms  of  the  agreement  of  submission  to  arbi- 
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tration  are  of  sach  a  character  as  to  be  inconsistent  with 
the  delivery  of  copies  of  the  award  to  the  parties,  it  may 
be  held,  as  we  hold  in  this  case,  that  the  parties  to  such 
agreement  have  waived  their  rights  to  the  delivery  of  such 
copies. 

It  seems  to  us,  also,  that  the  stipulations  in  this 
additional  agreement,  that  the  award  of  the  arbitrators 
should  be  made  a  rule  of  the  court  below  at  its  May  term^ 
1875,  and  that  the  arbitrators  should  seal  up  and  retain 
said  award  until  the  first  day  of  said  May  term,  taken  in 
connection  with  the  fact  that  the  action  wherein  the 
award  was  made  was  then  and  there  pending,  dispensed 
with  the  necessity  for  the  service  of  any  rule  on  the  ap- 
pellant, as  required  by  the  13th,  14th  and  15th  sections  of 
said  arbitration  act. 

What  we  have  said  disposes  of  the  fourth  and  fifth 
alleged  errors  assigned  by  the  appellant. 

The  sixth  alleged  error  was  the  overruling  by  the  court 
below  of  appellant's  objections  and  exceptions  to  the 
award  of  the  arbitrators. 

The  16th  section  of  the  arbitration  act  specifies  the 
grounds  upon  which  a  party  may  resist  the  rendition  of 
a  judgment  upon  an  award,  as  follows : 

"  First.  That  such  award  or  umpirage  was  obtained  by 
fraud,  corruption,  partiality,  or  other  undue  means ;  or  that 
there  was  evident  partiality  or  corruption  in  the  arbitra- 
tors or  any  of  them. 

"  Second.  That  the  arbitrator  or  arbitrators  [was  or]  were 
guilty  of  misconduct  in  refusing  to  postpone  the  hearing 
upon  sufiicient  cause  shown,  or  in  refusing  to  hear  evi- 
dence material  and  pertinent  to  the  controversy,  or  any 
other  misbehavior  by  which  the  rights  of  any  party  shall 
have  been  prejudiced. 

"  Third.  That  the  arbitrator  or  arbitrators  exceed  his  or 
their  powers,  or  that  he  or  they  so  imperfectly  executed 
them  that  a  mutual,  final,  and  definite  award  on  the 


280  SUPREME  COURT  OF  DTDIANA. 

Spencer  «.  Cartis. 

subject-matter  submitted  was  not  made."  2  R.  S.  1876, 
p.  822. 

We  will  consider  the  appellant's  objections  to  the  rendi- 
tion of  a  judgment  on  the  award  in  this  case,  in  their 
enumerated  order : 

"  Ist.  Because  the  referees  exceeded  their  powers  in 
giving  Charles  B.  Curtis  a  credit  on  account  of  James  B. 
Curtis,  against  plaintiif,  in  the  sum  of  one  thousand  four 
hundred  and  two  dollars  and  seven  cents." 

This  objection,  if  it  had  any  foundation  in  fact,  did  not 
appear  in  the  award  or  report  of  the  arbitrators;  and, 
therefore,  it  should  have  been  supported  by  some  evidence 
of  its  truth,  by  an  affidavit  showing  the  fact,  or  at  least 
by  an  ofier  to  prove  the  fact  before  the  court.  As  it  is,  it 
is  merely  a  declaration  by  the  appellant,  or  by  his  counsel, 
of  an  alleged  fact  which  did  not  appear,  and  which  the 
appellant  did  not  prove  nor  offer  to  prove,  so  far  as  the 
record  shows.  In  our  opinion,  the  court  below  did  not 
err,  in  overruling  this  unsupported  objection. 

"  2d.  Because  the  referees  imperfectly  executed  their 
trust,  and  did  not  decide  all  matters  referred  to  them,  so 
that  a  final  and  definite  award*  was  not  made  on  all  mat- 
ters submitted  to  them." 

This  objection  was  too  vague  and  uncertain  for  any 
purpose.  It  did  not  appear  on  the  face  of  the  report 
or  award,  that  the  referees  had  imperfectly  executed  their 
trust,  nor  that  they  had  not  decided  all  matters  submitted 
to  them.  Therefore,  if  this  objection  really  existed,  the 
appellant  should  have  pointed  out  specifically  what  mat- 
ters the  referees  had  failed  to  decide.  No  error  was  com- 
mitted by  the  court  below,  in  overruling  this  objection. 

"  3d.  Because,  on  the  pleadings,  the  plaintiff'  is  entitled 
to  a  judgment  for  costs." 

"We  fail  to  see  the  point  of  this  objection,  if  such  it  can 
be  called,  to  the  award ;  and  the  appellant  has  failed  to 
enlighten  us.  If  the  appellant  was  entitled  to  any  judg- 
ment on  the  pleadings,  why  should  it  be  limited  to  a 
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judgment  for  costs  ?  We  don't  know,  and  the  appellant 
has  not  informed  us.  This  objection  was  correctly  over- 
ruled. 

Several  other  objections  were  made  to  the  award,  which 
it  would  be  unprofitable,  in  our  opinion,  to  set  out  and 
notice  especially.  Among  other  objections  to  the  award, 
it  was  said  that  it  was  void,  because  it  was  not  made,  and 
concurred  in,  and  signed,  by  all  the  arbitrators.  It  was 
not  objected,  that  all  three  of  the  arbitrators  did  not  meet 
and  hear  the  cause,  but  the  objection  was,  that  the  award 
was  not  the  award  of  all  the  arbitrators. 

By  section  8  ot  the  arbitration  act,  it  is  provided,  that 
**  the  award  of  a  majority  is  valid,  unless  otherwise  required 
by  the  submission."  2  R.  S.  1876,  p.  319.  There  was 
nothing  in  the  submission  of  this  cause  which  can  be 
fairly  construed  into  a  requirement  that  the  award  to  be 
made  should  be  concurred  in  by  all  the  arbitrators. 

In  the  case  of  Buxton  v.  Howard,  88  Ind.  109,  the  point 
now  under  consideration  was  before  this  court,  and  it  was 
then  held,  Worden,  C.  J.,  delivering  the  opinion,  that, 
**  Where  parties  enter  upon  these  statutory  arbitrations, 
they  must  be  understood  as  having  contracted  with  refer- 
ence to  the  statute,  and  as  having  agreed  that  a  majority 
of  the  arbitrators  shall  be  sufficient  to  make  a  valid  award, 
unless  the  contrary  expressly  appears."  We  hold,  there- 
fore, that  appellant's  objection  to  the  award  in  this  case, 
that  it  was  not  made,  and  concurred  in,  and  signed,  by  all 
the  arbitrators,  was  properly  overruled  by  the  court  below. 

Appellant  closed  his  objections  to  the  award  or  report  in 
this  case  with  a  prayer,  among  other  things,  that  "  issues 
be  completed  in  said  cause,  and  a  trial  by  jury  had 
thereon." 

We  do  not  find  elsewhere  in  the  record  that  ap- 
pellant demanded  a  trial  of  this  cause  by  a  jury.  It 
is  clear  to  our  minds,  that  appellant,  after  the  submission 
of  this  cause  to  arbitration  and  the  return  of  the  award, 
was  not  entitled  to  a  trial  of  the  cause  by  a  jury.    Hav- 


282  SUPREME  COURT  OP  INDIANA. 


Pollard,  Adm'r,  r.  Bo  wen. 


ing  chosen  arbitration  as  his  mode  of  trial,  he  must  abide 
by  the  award  of  the  arbitrators,  unless  he  could  show  some 
valid  objection  to  such  awards 

This  question  was  before  this  court  in  the  case  of  MU^ 
ner  v.  Noelj  48  Ind.  824,  and  it  was  then  held,  that,  in 
cases  of  arbitration,  it  was  not  error  to  refuse  a  jury  trial. 
We  still  adhere  to  that  conclusion. 

In  our  opinion,  the  court  below  did  not  err,  in  this  case^ 
in  overruling  the  appellant's  objections  and  exceptions  to 
the  award  of  the  arbitrators,  and  in  rendering  judgment 
on  said  award. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 

Petition  for  a  reheanng  oYerruled. 


ii»  g»  Pollard,  Adm'r,  v.  Bowbn. 

Psbomibboby  Note. — Cheek. — Protest, — No  protest  for  non-payment  of  a 
check  drawn  upon  a  bank  is  necessary,  to  render  the  drawer  liable  to 
the  payee. 

Same. — Hooding. — Obpy  oj  Proiesi. — The  protest  of  a  dishonored  check  is  not 
a  written  instrument  which  can  be  made  the  basis  of  an  action,  and,  in 
an  action  by  the  payee,  against  the  drawer,  of  such  check,  a  copy  of  the 
protest  forms  no  part  of  the  complaint,  and  can  not  aid  its  averments. 

Same. — Action  by  Payee  against  Drawer. — Notice  of  Non-PaytnenL — If,  in  such 
action,  the  complaint  fails  to  aver  that  the  defendant  has  been  notified 
of  the  non-payment  of  such  instrument,  or  alleges  no  excuse  for  the  fail- 
ure to  give  such  notice,  it  is  insufficient  on  demurrer. 

Same. — DiUgence. — PresentTnent  for  Payment. — The  same  rule  applies  to 
checks  as  does  to  bills  of  exchange  and  endorsed  promissory  notes,  in 
regard  to  the  diligence  to  be  used  in*  presenting  them  for  payment. 

Same. — Failure  to  Present. — Excuse. —  Verbal  Agreement  not  to  Present.— K  ver- 
bal agreenient  between  the  payee  and  the  drawer  of  a  check,  cotempora- 
neous  with  its  execution  and  delivery,  that  the  former  will  not  present  it 
to  the  drawee  for  payment  until  a  certain  time,  is  a  sufficient  excuse  for 
a  delay  until  the  time  specified  in  presenting  it  for  payment. 

Same. — Demand  and  Notice  no  part  of  Contract. — Remedy, — Demand  for  the 
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payment  of  a  check,  and  notice  of  non-pajment  of  the  Bame,  are  no  part 
of  the  contract  between  the  drawer  and  pajee,  bnt  are  steps  in  the  legal 
remedy  of  the  latter. 

From  the  Tippecanoe  Circuit  Court. 

B.  B.  Dailey  and  J.  iZ.  Coffrothy  for  appellant. 
J.  Applegate  and  J.  H.  Gould^  for  appellee. 

NiBLACK,  J. — This  action  was  originally  brought  by 
Robert  M.  Barkley,  in  Carroll  County,  and  was  based  on 
a  check  drawn  by  the  appellee  on  the  banking  house  of 
Messrs.  Lockwood  &  Company,  of  New  York,  requesting 
them  to  pay  to  the  order  of  the  said  Robert  M.  Barkley 
the  sum  of  eleven  hundred  and  seventy-two  dollars  and 
fifty  cents.  The  venue  was  first  changed  to  Cass  Coutity 
and  afterward,  by  agreement,  from  that  county  to  the 
Tippecanoe  Circuit  Court. 

During  the  pendency  of  the  action,  the  death  of  the 
said  Barkley  was  suggested,  and  the  appellant,  as  his  ad- 
ministrator, was  substituted  as  plaintifi*. 

The  complaint  was  in  two  paragraphs : 

The  first  paragraph  averred  due  presentment  of  the 
check  to  the  drawees  for  payment,  and  its  dishonor. 

The  check  constituted  a  part  of  the  complaint,  and  ap- 
pears to  have  been  dated  at  Delphi,  Indiana,  May  27th, 
1869,  and  to  have  had  no  time  of  payment  specified  in  it. 

The  second  paragraph  contained  the  same  averments  as 
the  first,  with  the  following  additional  ones :  "And  the 
plaintifi'  further  avers  and  charges,  that,  at  the  time  said 
defendant  made  and  executed  the  said  draft  to  the  said 
plaintiff",  there  was  a  verbal  agreement  made  by  and  be- 
tween the  said  plaintifiT  and  defendant,  which  was  as  fol- 
lows :  That,  at  the  time  the  said  defendant  executed  the 
said  draft,  he  asked  the  plaintifi:*  if  he  desired  or  wished 
to  use  the  draft  immediately ;  that  the  plaintifiT  told  the 
defendant  that  he  would  not  want  to  use  the  dratt  until 
fall,  and  perhaps  not  then,  as  he  was  going  out  West  to 
purchase  land,  and  when  he  found  land  to  suit  him  he 
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would  then  want  to  use  the  draft ;  that  at  the  time  it  was 
agreed  to  and  understood  by  and  between  the  said  plain- 
tiff and  defendant,  that  the  said  plaintiff  should  not 
present  said  draft  immediately  to  the  said  Lockwood  & 
Company,  but  that  he  should  hold  on  to  the  same  until 
Fall,  or  at  such  time  as  such  plaintiff  should  desire  to  use 
the  said  draft ;  as  he,  the  said  defendant,  would  like  to 
have  the  use  of  said  money  until  the  plaintiff  wished  to 
draw  the  same.  That  the  plaintiff,  acting  under  and  by 
yii*tue  of  said  agreement  and  understanding  so  made  with 
said  defendant,  did  not  present  said  draft  until  he  desired 
to  use  said  money,  and  until  he  purchased  said  lands, 
which  was  in  the  month  of  January,  1870,  and  at  that  time 
he  presented  said  draft  to  the  said  banking  house  of 
Lockwood  &  Company,  where  the  same  was  protested  for 
non-payment,  of  which  .the  said  defendant  was  duly  no- 
tified." 

Demurrers  were  sustained  to  both  paragraphs  of  the 
complaint,  and  judgment  on  demurrer  was  rendered  for 
the  appellee. 

The  sufficiency  of  the  complaint,  therefore,  is  the  only 
question  presented  for  our  consideration. 

The  first  paragraph  does  not  state  when  the  check  was 
presented  for  payment,  and,  hence,  no  question  of  diligence 
as  to  the  time  of  its  presentation  arises  in  the  considera- 
tion of  that  paragraph.  It  is  true,  the  protest  for  non- 
paynient,  in  which  is  contained  a  statement  when  the 
check  was  presented,  is  filed  with  the  complaint,  and  re- 
ferred to  as  a  part  of  it,  but  it  is,  nevertheless,  not  prop- 
erly a  part  of  the  record  in  the  cause,  and  the  matters 
stated  in  it  can  not  be  used  to  supply  omissions  in  the 
averments  of  the  complaint.  The  action  is  not  founded 
on  the  protest,  and  it  is  not  a  written  instrument  or  a  copy 
of  one  which  has  to  be  filed  with  the  complaint,  within 
the  meaning  of  section  78  of  our  code  of  civil  proced- 
ure.    See  Wilson  v.  Vance^  55  Ind.  584. 

A  protest  of  a  check  is  not  necessary  in  case  of  its  non- 
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payment,  but  if  it  were  necessary  it  would  only  afford 
evidence  of  the  matters  properly  embraced  within  it,  and 
woald  not  constitate  the  foundation  of  the  action.  A 
protest,  in  other  words,  is  only  to  be  used  as  evidence  on 
the  trial  concerning  the  instrument  in  writing  to  which 
it  relates,  and  not  as  a  written  instrument  constituting  the 
basis  of  the  action. 

The  first  paragraph  does  not  allege  that  the  appellee 
had  notice  of  the  non-payment  of  the  check,  nor  does  it 
show  any  excuse  for  not  having  given  him  such  notice. 
That  omission  we  regard  as  fatal  to  the  suiBciency  of 
the  paragraph. 

It  has  been  decided  by  this  court,  that  in  an  action  by 
the  holder  of  a  check  against  the  drawer,  when  payment 
has  been  refused,  the  complaint  must  show  that  notice 
was  ^ven  of  the  non-payment  of  the  check,  or  aver  a 
legal  excuse  for  not  giving  such  notice.  See  Griffin  v. 
Kemp,  46  Ind.  172. 

The  second  paragraph  of  the  complaint  presents  a 
queetion  of  much  greater  difficulty,  and  as  to  which  there 
seems  to  be  considerable  conflict  between  many  of  the 
authorities  respectively  cited  by  the  parties,  and  otherwise 
brought  to  our  attention.  Notice  of  the  non-payment 
of  the  check  is  averred,  and  a  certain  alleged  cotempo- 
raneous  and  verbal  agreement  between  the  parties  is  set 
up  as  an  excuse  for  the  long  delay  in  presenting  the  check 
for  payment.  Whether  the  matters  thus  set  up  as  an  ex- 
cuse for  that  delay  are  sufficient  to  justify  and  excuse  it, 
is  the  real  question  presented  by  the  second  paragraph. 

The  same  rule  applies  substantially  to  checks  as  does 
to  bills  of  exchange  and  indorsed  promissory  notes,  as 
to  the  diligence  to  be  used  in  presenting  them  for  pay- 
ment. They  must  all  be  presented  within  a  reasonable 
time,  to  charge  the  drawer  or  indorser,  and  what  is  rea- 
sonable time  depends  to  a  very  great  extent  upon  the 
circumstances  of  each  particular  case,  and  the  relations 
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which  the  parties  sustain  to  each  other.  See  Edwards 
Bills  &  Prom.  Notes,  pages  57,  389,  890  and  391. 

In  discussing  the  rule,  however,  above  laid  down,  which 
we  regard  as  one  well  sustained  by  authority  as  a  gen- 
eral rule,  Daniel  on  I^egotiable  Instruments  (see  vol.  1^ 
p.  449,)  says :  "  Some  of  the  text  writers  treat  of  bills, 
promissory  notes,  bankers'  cash  notes,  and  checks,  as  fall- 
ing within  one  rule ;  and  a  failure  to  discriminate  between 
these  various  classes  of  commercial  paper  has  confused 
the  decisions  upon  the  subject,  and  left  them  in  a  state 
of  contrariety  and  antagonism  which  it  is  impossible  to 
reconcile." 

In  Seaver  v.  Lincoln,  21  Pick.  267,  Shaw,  C.  J.,  said, 
in  respect  to  the  time  within  which  it  is  necessary  to  pre- 
sent for  payment  a  note  payable  on  demand,  in  order  to 
charge  an  indorser,  that "  It  depends  upon  so  many  circum- 
stances to  determine  what  is  a  reasonable  time  in  a  par- 
ticular case,  that  one  decision  goes  but  little  way  in 
establishing  a  precedent  for  another." 

Notwithstanding  this  contrariety  and  antagonism  be- 
tween many  of  the  text  writers,  and  notwithstanding  the 
conflicting  nature  of  a  large  class  of  reported  cases  on 
the  subject,  certain  general  rules,  as  to  what  constitutes 
due  diligence  in  presenting  the  various  classes  of  com- 
mercial paper  for  payment,  have  been  laid  down  and  are 
now  generally  recognized.  These  rules  are  usually  of 
easy  application,  and  it  id  only  in  exceptional  cases  that 
the  greatest  difficulty  is  experienced. 

In  most  cases,  this  question  of  due  diligence  is  one  of 
mixed  law  and  fact,  and  when  the  facts  are  ascertained  it 
is  for  the  court  to  declare  the  law  upon  them.  When  it 
arises  on  a  demurrer  to  a  pleading,  it  is  for  the  court  to 
apply  the  law  to  the  facts  as  they  are  alleged. 

The  facts,  as  they  are  presented  in  the  paragraph  before 
us,  make  the  case  an  exceptional  one,  and  as  such  we 
must  consider  and  decide  upon  it. 

We  understand  the  appellee  to  concede  substantially. 
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through  his  counsel,  that,  if  the  alleged  cotemporaneous 
agreement  for  the  extension  of  the  time  for  the  presenta- 
tion of  the  check  sued  on  was  a  valid  agreement,  it,  as 
pleaded,  constituted  a  sufficient  excuse  for  the  delay  in  pre- 
senting such  check  for  payment,  but  to  contend,  that,  as  it 
was  a  cotemporaneous  and  merely  verbal  agreement,  it  was 
not  binding  on  the  parties  to  it,  and  can  not  be  made  ef- 
fective in  any  way  to  modify,  extend  or  enlarge  the  ap- 
pellee's risk  or  liability  ists  the  drawer  of  said  check ; 
that  to  allow  it  to  have  the  effect  claimed  for  it  by  the 
appellant,  would  be  to  permit  a  cotemporaneous  verbal 
agreement  to  vary  and  control  the  terms  of  a  written  in- 
strument. In  that  position,  the  appellee  would  seem  to  be 
sustained  by  some  of  the  authorities  cited  by  his  counsel, 
in  their  very  able  and  exhaustive  brief. 

We  are  inclined  to  the  opinion,  however,  that  more 
recent  cases,  and  cases  too  which  are  tnore  directly  in 
point  than  some  of  those  relied  upon  by  the  appellee,  have 
adopted  a  less  rigorous  rule. 

Story  in  his  work  on  Promissory  Notes,  6th  ed.,  p.  170, 
sec.  148,  says :  ^^  Sometimes  the  indorsement  contains  a 
written  agreement  to  dispense  with  any  demand  upon  the 
maker,  or  with  notice  of  the  dishonor,  if  the  note  is  not 
duly  paid.  In  such  cases,  the  indorser  will  be  liable 
thereon,  not  only  to  his  immediate  indorsee,  but  to 
every  subsequent  holder ;  for  the  language  will  be  con- 
strued to  import  an  absolute  dispensation  with  the 
ordinary  conditions  of   an  indorsement.     *     *     * 

"But  where  the  agreement  is  not  on  the  face  of  the  in- 
dorsement, but  is  merely  oral  between  the  indorser  and 
his  immediate  indorsee,  the  effect  would  seem  to  be  lim- 
ited to  the  immediate  parties ;  and  even  here  doubts  have 
been  entertained  whether  the  evidence  is  admissible  be- 
tween them,  since  it  has  been  thought  to  vary  and  con- 
trol the  ordinary  obligations  of  an  indorsement.  These 
tioubts,  however,  have  been  overcome  in  America ;  and  the 
doctrine  is  established,  that  such  evidence  is  admissible/' 
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See,  also,  Story  Bills  of  Exchange,  sees.  817  and  871 ; 
Taunton  Bank  v.  Richardson,  5  Pick.  436 ;  Tucker  Manuf^g 
Co.  V.  FairbankSj  98  Mass.  101 ;  Barclay  v.  Weaver,  19  Pa. 
State,  896. 

The  case  of  Barclay  v.  Wearer,  just  cited,  was  an  action 
by  the  endorsee,  against  the  endorser,  of  a  promissory 
note.  A  verbal  agreement  between  the  parties,  at  the 
time  of  the  agreement,  was  set  np  by  the  endorsee  to  ex- 
cuse delay  in  demanding  payment  of  the  note.  The  court, 
after  making  a  preliminary  statement  of  the  facts  of  the 
case,  said  the  question  presented  is,  "  May  a  party  prove,  by 
oral  testimony,  that,  at  the  time  of  the  endorsement  of  a 
promissory  note,  it  was  agreed  that  the  endorser  should 
be  absolutely  bound  for  the  payment  of  it,  without  the 
usual  demand  and  notice  ?" 

The  court  then  proceeded  to  say  further : 

"  This  was  answered  in  the  negative  in  the  court  below, 
on  the  principle  that  oral  testimony  can  not  be  heard  to 
vary  the  terms  of  a  written  contract. 

"  The  error  consists  in  the  assumption  that  the  law  re- 
gards an  endorsement  as  a  written  contract  to  pay  on 
condition  that  the  usual  demand  be  made  and  notice 
given, 

"  It  is  not  so.  For  where  the  endorser  is  himself  the 
real  debtor,  as  in  the  case  of  accommodation  notes  and 
bills ;  or  has  taken  an  assignment  of  all  the  property  of 
the  maker  as  security  for  his  endorsement ;  or  where  he 
can  have  no  remedy  against  the  maker;  or  in  the  case  of 
the  drawer  of  a  bill  of  exchange,  where  the  drawee  is, 
and  during  the  currency  of  the  bill  continues  to  be,  with- 
out funds  of  the  drawer ;  and  in  many  other  such  cases, 
demand  and  notice  are  not  necessary;  and  these  circum- 
stances may  be  proved  by  parol  testimony.  The  reason 
is,  that,  in  such  cases,  demand  and  notice  can  be  of  no 
use,  and  therefore  the  law  does  not  require  them." 

After  further  discussion  of  the  question  thus  involved, 
the  court  conclude  as  follows  : 
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"It  seems,  therefore,  that  the  duty  of  demand  aud 
notice,  in  order  to  hold  an  endorser,  is  not  a  part  of  the 
contract,  but  a  step  in  the  legal  remedy,  that  may  be 
waived  at  any  time,  in  accordance  with  the  maxim,  quili- 
bet  potest  renundare  juri  pro  se  introducto.  And  certainly, 
an  endorsement  is  not  regarded  as  a  written  contract  so 
far  as  to  prevent  oral  proof  that  its  terms  difier  from  the 
ordinary  contract  of  endorsement." 

The  doctrine  thus  enunciated  appears  to  have  been  fully 
recognized  in  several  cases  heretofore  decided  by  this 
court,  and  to  have  been  accepted  for  many  years  as  the 
law  in  this  State.  Nance  v.  Dunlavy^  7  Blackf.  172; 
Brovm  v.  Bobbins,  1  Ind.  82 ;  Free  v.  Kierstead,  16  Ind.  91 ; 
Lcwther  v.  Share,  44  Ind.  890. 

For  reasons  already  given,  we  regard  the  rule  above 
laid  down  in  the  case  of  Barclay  v.  Weaver,  supra,  as 
equally  applicable  to  checks  and  bills  of  exchange. 

After  a  very  careful  consideration  of  the  question  thus 
presented  to  us,  we  are  of  the  opinion,  that  the  second 
paragraph  of  the  complaint  was  suiBcient,  and  that  the 
demurrer  to  it  ought  not  to  have  been  sustained. 

The  judgment  will  therefore  have  to  be  reversed. 

The-  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  complaint. 


COLLIKS  V.  AtEES. 

Tbebpasb. — Tracer, — Ccwxrtion  of  Joint  Property, — One  who  unlawfully 
takes  pooociBoion  of  personal  property  belonging  to  joint  owners,  and  con- 
certs to  his  own  use,  and  sells,  the  interest  of  either  owner,  without  his 
consent,  is  guilty  of  a  tort,  and  is  liable  to  such  owner  for  the  value  of 
such  interest. 

From  the  Hendricks  Circuit  Court, 
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C.  C.  Nave  and  C  A.  NavCy  for  appellant. 
W.  IrviUy  for  appellee. 

Pebkins,  C.  J. — The  appellee  sued  the  appellant  upon 
the  following  complaint : 

"  The  plaintiff^  James  Ayers,  complains  of  the  defend- 
ant, Arthur  M.  Collins,  and  says,  that  heretofore,  to  wit, 
on  the  —  day  of  July,  1875,  he,  said  plaintiff,  was  the 
owner  of  an  undivided  one-half  interest  in  certain  per- 
sonal property,  to  wit,  a  portable  steam  engine,  Mulay 
saw,  and  grain  separator,  one  Jason  Tomlinson  then  and 
there  being  the  owner  of  the  other  undivided  half,  plain- 
tiff then  and  there  having  the  possession  of  said  property, 
said  undivided  one-half  interest  in  the  same  then  and 
there  being  of  the  value  of  six  hundred  dollars.  And 
plaintiff*  further  says,  that  said  defendant,  on  said  —  day 
of  July,  1875,  without  the  knowledge  or  consent  of  him, 
said  plaintiff*,  wrongfully  took  possession  of  said  property 
and  converted  plaintiff's  interest  in  said  property  to  his 
own  use,  and  then  and  there  sold  to  one  John  Jones  the 
plaintiff*'s  undivided  one-half  interest  in  said  engine,  saw 
and  separator  aforesaid,  and  then  and  there  delivered  said 
property  to  said  Jones,  said  defendant  then  and  there 
appropriating  the  proceeds  of  said  sale  to  his  own  use,  all 
to  the  plaintiff's  damage  in  the  sum  of  six  hundred  dol- 
lars ;  wherefore  plaintiff  demands  judgment  against  the 
defendant  for  six  hundred  dollars,  and  for  all  proper  re- 
lief in  the  premises." 

A  demurrer  was  overruled  to  this  complaint^  and  ex- 
ception entered. 

Answer  and  reply. 

Trial  by  jury;  verdict  for  the  plaintiff;  motion  for  a 
new  trial  overruled,  but,  as  neither  the  evidence  nor  in- 
structions nor  proceedings  at  the  trial  are  in  the  record, 
no  question  arises  under  this  ruling. 

A  motion  in  arrest  was  overruled,  and  judgment  ren- 
dered on  the  verdict. 


I      < 


r 
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Appeal  to,  and  assignment  of  alleged  error  in,  this 
court. 

Counsel  for  appellant  open  their  argument,  in  their  brief 
in  this  court,  in  these  words : 

"  The  only  question  presented  by  the  record  in  this  case 
is  as  to  the  sufficiency  of  the  complaint."  He  comes  to 
the  conclusion  ^^  that  it  is  clearly  and  unmistakably  bad ;" 
that  it  does  not  contam  a  cause  of  action. 

The  complaint  shows,  that  the  defendant  sold  an  article 
of  property  not  his  own,  delivered  it  to  the  purchaser,  and|l 
appropriated  the  proceeds  of  the  sale  to  his  own  use, 
without  the  knowledge  or  consent  of  the  owner.  Such 
«ale  was  a  tortious  act.  The  defendant  had  no  authority 
by  law  to  sell  the  property.  The  sale  was  wrongful,  was 
a  conversion  of  the  property,  and  this  action  for  the  con-, 
version — trover  at  common  law — well  lies  against  the  tortJ 
feasor.    MilU  v.  Malotty  43  Ind.  248. 

Had  the  defendant  been  a  partner,  the  saTe  might  have 
been  good,  and  the  defendant  liable  only  to  account  for 
the  proceeds. 

The  judgment  io  affirmed,  with  costs. 


MiLLEB  V.  The  Wild  Cat  Gravel  Road  Co. 

^UBMFiKB. — ArUdes  cf  AnodaJdon, — FUing  Copy  of, — Action  by  Gompanjf,'^ 
ProBtice, — JPfeading, — Where  the  complaint  in  an  action  by  a  turnpike 
company  alleges  that  a  copy  of  its  articles  of  association  has  been  filed 
in  the  office  of  the  recorder  of  the  only  county  through  which  it  is 
averred  its  road  passes,  an  objection,  that  no  such  copy  has  been  filed 
in  the  recorder's  office  of  another  county  through  which,  also,  such  road 
passes,  must  be  presented,  not  by  demurrer,  but  by  answer. 

Same. — Map  of  B<mU  nutde  pearl  of  ArHole8,-^The  line  or  route  of  the  road 
of  a  turnpike  company  may  be  described  in  its  articles  of  association  by 
a  map  of  such  road,  incorporated  in  such  articles,  showing  the  starting- 
point,  line  and  terminus  of  the  same. 

Vol.  LVII.— 16 
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Sams. — Action  to  CoUed  SuboeripHon. — BepregentaiionM  to  Subicnben. — ^It  is  no 
defence  to  an  action  on  a  Bubecription  of  stock  to  a  tampike  company, 
that  the  defendant  was  induced  to  make  Bach  Bubecription  by  false  and 
fraudulent  representations  as  to  the  payment  of  the  same,  made  to  the 
defendant  by  the  person  Boliciting  his  subscription. 

Bahe. — Location  q^  Turnpike  on  Highway, — County  Commisnonen. — Heading. 
— ^To  an  action  to  collect  the  last  instalment  of  such  subscription,  the  de* 
fendant  answered,  that  the  plaintiff  had  constructed  its  road  on  the 
line  of  a  public  h^hway,  without  having  obtained  the  consent  of  the 
proper  board  of  county  commissioners. 

Mddf  on  demurrer,  that  the  answer  is  insufficient. 

Practice. — New  TriaL — Objections  to  Evidenee, — Supreme  Court — Objections 
to  the  admission  of  evidence  given  on  the  trial  of  a  cause  must  be  ac- 
companied by  a  statement  of  the  ground  of  objection,  to  render  the  ad- 
mission of  the  same  available  as  cause  for  a  new  trial,  or  on  appeal  to 
the  Supreme  Court. 

From  the  Clinton  Circuit  Court. 

H.  A.  Brouse,  S.  H.  Doyal  and  P.  W.  Gard^  for  appel- 
lant. 

C  E.  Hendry y  for  appellee. 

Pebkins,  C.  J. — Suit  for  the  balance  due  upon  a  sub- 
scription of  stock  to  the  original  articles  of  association, 
made  before  the  organization  of  the  corporation. 

A  demurrer  to  the  complaint  was  overruled,  and  excep- 
tion taken. 

The  complaint  is  good,  and  the  demurrer  was  rightly 
overruled. 

The  objection  to  it  is,  that  it  alleges  that  a  copy  of  the 
articles  of  association  was  duly  filed  in  the  office  of  the 
recorder  of  Howard  county,  Indiana,  and  does  not  allege 
that  a  copy  was  filed  in  any  other  county,  while  the  statute 
requires  that  copies  of  the  articles  of  association  shall  be 
filed  in  the  office  of  the  recorder  of  each  county  through 
which  the  road  is  to  pass. 

The  complaint  does  not  show  that  the  road  is  to  pass 
through  any  other  county  than  Howard.  We  can  not 
say,  therefore,  on  the  demurrer  to  the  complaint,  that  a 
copy  of  the  articles  was  not  filed  in  each  county  through 
which  the  road  is  to  pass.    If  there  could  be  a  case  in 
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which  the  road  was  to  run  into  several  counties,  and  the 
fact  not  appear  in  the  complaint,  the  omission  to  record  a 
copy  of  the  articles  in  a  proper  county  should  be  shown 
by  answer.  In  this  case,  the  articles  themselves  do  not 
show  that  the  road  is  to  pass  through  any  other  county 
than  Howard,  and  hence  do  not  show  that  a  copy  of  the 
articles  was  not  filed  in  each  county,  etc.  ^  But,  on  the 
contrary,  the  articles  of  association  in  this  case  do  show  • 
that  the  whole  length  of  the  road  is  in  Howard  county, 
and  they  are  made  a  part  of  the  complaint.  They  show 
the  fact  in  this  way.  The  second  of  the  articles  of  asso- 
ciation is  this : 

^^ Article  2.  The  line  of  the  route  over,  upon  and  along 
which  said  gravel  road  will  run  and  be  constructed,  and  • 
the  places  to  and  from  which  it  is  proposed  to  construct 
the  same,  are  particularly  set  forth  in  exhibit  A,  embrac- 
ing plat  and  field  notes,  which  exhibit  is  attached  hereto 
and  made  a  part  of  this  article."  Then  follows  a  map  of 
the  road,  being  a  plat  and  field  notes,  showing  with 
minuteness  the  points  of  commencement  and  termination 
of  the  road,  and  its  line  between  them,  the  section  and 
range  east  of  the  meridian  line.  The  said  article  two  ^ 
of  the  articles  of  association  then  proceeds :  ^^  Road  begins 
on  the  east  boundary  of  the  south-west  quarter  of  section 
thirty-one,  township  twenty-four  north,  of  range  two  east,  • 
2  m.  and  16.50  chains  north  of  the  south-east  corner 
of  said  quarter  section,  in  Howard  county,  Indiana; 
thence  as  follows,  to  wit :"  giving  the  route  and  distance 
from  station  to  station  tUl  it  reaches  its  terminus  at 
Kokomo,  in  Howard  county.  See  Turpin  v.  The  Eagle 
Creeky  etc.,  Gravel  Boad  Co.y  48  Ind.  45.  Said  article  two 
then  continues,  giving  the  estimated  cost  of  construction, 
and  the  estimated  cost  per  mile,  the  length  and  width  ot 
the  road,  etc.  Then  follows  article  three  of  the  articles 
of  association. 

This  map,  of  which  we  have  spoken,  is  not  attached  as 
an  exhibit  to  the  articles  of  association,  but  is  incorporated 
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into  the  body  of  article  two  as  a  part  of  it,  and  with  a 
view  to  illustrating  to  the  mind,  through  the  eye,  what 
could  not  be  so  clearly  communicated  to  the  mind  by 
words  to  the  ear. 

It  is  contended  that  this  map  is  not  a  part  of  the  arti- 
cles of  association,  thus  leaving  them  defective  in  regard 
to  showing  the  line  or  route  of  the  road,  as  required  by 
statute.    1  R.  .8. 1876,  p.  654. 

It  was  a  part  of  the  articles ;  and  it  seems  to  us  that  it 
made  the  description  of  the  route  of  the  road  much  more 
intelligible  than  it  would  have  been  in  the  absence  of  the 
map.  This  map  being  a  part  of  the  articles  was,  of 
course,  recorded  with  tiiem,  thus  making  a  full  compli- 
ance with  the  provision*  of  the  statute  above  referred  to. 

The  defendant  answered  in  four  paragraphs : 

Pirst.     The  general  denial ; 

Second  and  Third.  That  the  defendant  made  his  sub- 
scription to  the  articles  before  the  company  was  organized 
into  a  corporation,  and  that  one  Hauck,  who  induced  de- 
fendant to  subscribe  to  said  articles,  made  certain  repre- 
sentations about  the  payment  of  the  subscription  and  the 
route  of  the  road,  etc.,  which  had  not  proved  to  be  true. 

Demurrer  to  these  paragraphs  sustained. 

These  paragraphs  of  answer  were  almost  precisely  like 
the  second  and  third  paragraphs  of  answer  in  the  case  of 
Fox  V.  The  AllensviUey  etc..  Turnpike  Co.j  46  Ind.  81. 
Those  paragraphs  were  held  bad.  We  refer  to  the  opin- 
ion of  the  court  in  that  case  for  the  reasons.  They 
apply  with  full  force  to  the  paragraphs  we  are  consider- 
ing in  this  case. 

The  defendant  is  chargeable  in  law  with  knowledge 
that  Hauck  could  not  bind  a  company  not  yet  in  existence 
by  any  representations  he  might  make. 

The  fourth  paragraph  of  answer  alleged,  that  the  com- 
pany located  its  road  upon  the  line  of  a  certain  public 
highway,  without  obtaining  the  consent  of  the  board  of 
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commissioners  of  Howard  county,  as  is  provided  by  the 
act  of  May  12th,  1852.    1  R.  S.  1876,  p.  654,  sec.  4. 

This  corporation  was  organized  in  1869.  This  suit  is 
for  the  recovery  of  the  third  and  last  instalment  of  the 
defendant's  subscription,  the  previous  instalments  having, 
as  is  presumed,  been  paid. 

The  paragraph  of  answer  does  not  aver  that  the  consent 
of  the  proprietors  adjoining  and  along  the  highway  has 
not  been  procured,  but  simply  that  that  of  the  county 
commissioners  had  not  been. 

The  line  of  the  road  is  less  than  twelve  miles  in  length. 
A  great  amount  of  stock  beyond  that  required  by  statut-e 
for  the  organization  of  the  company  is  shown  to  have 
been  subscribed,  and  two-thirds  of  it  probably  collected ; 
hence,  we  may  presume  that  the  road  is,  in  whole  or  in 
part,  constructed ;  and  it  is  not  claimed  that  the  commission- 
ers have  made  any  objection.  The  defendant  has  been  all 
the  time  a  member  of  the  corporation,  and  must  have 
known  of  the  location  of  the  road  upon  the  highway,  and 
has  never  objected  till  now. 

Under  such  circumstances,  we  think  the  demurrer  was 
rightfully  sustained  to  the  fourth  paragraph  of  answer. 

We  think  the  probability  of  the  loss  of  the  road  by  the 
company,  through  any  action  of  the  board  of  commis- 
sioners, is  too  remote  to  sustain  any  answer  of  want  or 
failure  of  consideration,  and  the  delay  of  the  defendant 
in  raising  this  objection  does  not  commend  it  to  favor. 

The  overruling  of  the  motion  for  a  new  trial  is  also 
assigned  for  error. 

Two  questions  are  argued  under  this  assignment : 

1.  Error  of  law  occurring  at  the  trial  in  the  admission 
of  evidence  over  the  objection  of  the  defendant. 

We  have  carefully  read  the  proceedings  in  the  trial  of 
the  cause.  The  defendant  objected  generally  to  more  or 
less  of  the  evidence  offered,  but  in  no  single  instance  did 
he  point  out  the  grounds  of  objection,  or  any  one  of  them, 
if  such  he  had.    It  has  been  decided  often  by  this  court. 
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that  the  admission  of  evidence  over  such  objections  is  not 
such  error  as  can  be  made  available  on  appeal.  Bains 
V.  Ballow^  54  Ind.  79. 

2.    Verdict  not  sustained  by  evidence. 

The  evidence  admitted  abundantly  supported  the  verdict 
of  the  jury. 

The  judgment  is  affirmed,  with  costs. 


The  PrrTSBUBQH,  Cincinnati  and  St.  Louis  R.  W.  Co.  v. 

Troxell. 

Pleading. — BaUroad, — KUHng  Slock. — Jtutiee  of  the  Peace, — A  complaint 
against  a  railroad  company  for  injuring  or  killing  stock,  which  does  not 
allege  that  such  injury  or  death  was  caused  by  the  defendant's  looomo- 
tiye,  cars  or  other  carriages,  is  bad,  even  in  the  court  of  a  justice  of  the 
peace,  on  demurrer,  motion  in  arrest  or  motion  to  dismiss. 

From  the  Grant  Circuit  Court. 

N.  0.  Boss,  for  appellant. 

B.  W.  Bailey  and  A.  Diltz,  for  appellee. 

Biddlb,  J. — Complaint  by  appellee,  against  appellant, 
before  a  justice  of  the  peace,  in  the  following  words: 

"  Now  comes  the  plaintiff  and  complains  of  the  defend- 
ant, and  says,  that  on  the  19th  day  of  May,  1875,  by  her 
employees  and  agents,  was  running  a  locomotive  and  train 
of  cars  upon  a  certain  railroad,  which  she  operated  and 
controlled,  in  the  county  of  Grant  and  State  of  Indiana, 
struck,  passed  over  and  killed  a  heifer,  the  property  of 
plaintiff,  of  the  value  of  twelve  dollars.  Plaintiff  avers, 
that,  at  the  time  and  place  where  the  said  animal  got 
upon  said  road  and  w^as  so  killed,  the  said  road  was  not 
securely  fenced ;  wherefore  plaintiff  demands  judgment 
for  fifteen  dollars,  and  all  other  proper  relief. 

"  2d.    For  further  complaint,  plaintiff  says,  that  the  de- 
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fendant,  while  running,  controlling  and  operating  her  said 
road,  on  the  19th  day  of  June,  1875,  in  the  county  of 
Grant  and  State  of  Indiana,  then  and  there  killed  a 
60W,  (the  same  being  a  female  hog,)  the  property  of 
plaintiff,  of  the  value  of  twenty  dollars.  Plaintiff  avers, 
that,  at  the  time  and  place  when  and  where  said  sow  got 
upon  said  road  and  was  so  killed,  said  road  was  not 
securely  fenced;  wherefore  plaintiff,  by  reason  of  the 
matters  set  [forth]  in  this  complaint,  asks  judgment  for 
thirty-five  dollars,  and  all  other  proper  relief." 

Appeal  from  the  judgment  of  the  justice  of  the  peace 
against  the  appellant  to  the  circuit  court.  Motion  by  ap- 
pellant in  the  circuit  court  to  dismiss  the  case,  for"  want 
of  a  sufficient  cause  of  action.  Motion  overruled ;  excep- 
tion. Motion  in  arrest  of  judgment  overruled ;  exception. 
Motion  for  a  new  trial  overruled ;  exception.  Appeal  to 
this  court. 

In  cases  of  this  kind,  under  the  statute,  it  is  necessary 
for  the  plaintiff*  to  allege  that  the  stock  was  killed  or  in- 
jured by  the  locomotives,  cars  or  other  carriages  of  the 
defendant.  From  the  peculiar  structure  of  the  first  para- 
graph of  this  complaint,  it  is  impossible  to  ascertain  what 
it  was,  that  "  struck,  passed  over,  and  killed  a  heifer," — 
whether  it  was  the  locomotive  of  the  appellant  or  some 
other  locomotive,  or  the  appellant  or  some  other  person. 

The  verbs  "  struck  "  and  "  passed  "  have  no  nominatives ; 
and  the  allegation  that  the  appellant  was  running  a  loco- 
motive on  the  road  can  be  made  plain  only  by  a  nomina- 
tive understood  to  the  verb  "  was." 

With  all  the  liberality  extended  toward  the  construction 
of  pleadings  before  justices  of  the  peace,  we  can  not  hold 
the  first  paragraph  of  this  complaint  sufficient. 

The  following  authorities  control  our  opinion:  The 
IndianapoliSj  etc^  S.  B.  Co.  v.  Brucey,  21  Ind.  215 ;  The 
Toledo  and  Wabash  B.  W.  Co.  v.  Lurch,  23  Ind.  10; 
Toledo  and  Wabash  B.  W.  Co.  v.  Beedy  23  Ind.  101 ;  The 
Toledo,  etc.,  B.  W.  Co.  v.  Weaver,  34  Ind.  298 ;  The  IndU 
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anapoliSj  etc.,  JR.  R.  Co.  v.  Robinson^  85  lud.  880 ;  The  Ohio 
and  Mississippi  R.  W.  Go.  v.  Cole,  41  Ind,  331 ;  The  PittSf' 
burgh,  etc.,  R.  W.  Co.  v.  Hackney,  53  lud.  488. 

The  second  paragraph  is  still  more  defective  than  tiie^ 
first.  There  is  no  attempt  in  it  to  allege  that  the  sow  wa» 
killed  by  the  locomotive,  car  or  other  carriage  of  the 
road.  Neither  paragraph  is  good  under  the  statute,  be- 
cause neither  states  that  the  killing  was  done  by  a  loco^ 
motive,  car  or  other  carriage  of  the  road ;  and  neither  is- 
good  at  common  law,  because  neither  alleges  the  negli- 
gence of  the  appellant.    See  authorities  supra. 

We  think  the  court  should  have  dismissed  the  cause,  od 
motion  of  the  appellant,  unless  the  appellee  ichose  to 
amend  the  complaint,  and  should  have  sustained  the 
motion  in  arrest  of  judgment. 

For  these  errors,  the  judgment  is  reversed,  at  the  costs, 
of  the  appellee,  and  the  cause  remanded  for  further  pro- 
ceedings. 
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Pleading. — Practice, — Modem  t»  Arreet, — A  motion  in  arrest  of  jadgment 
for  defects  in  a  complaint  reaches  such  only  as  are  not  cared  by  the 
finding  or  verdict,  nor  waived  by  failure  to  demur. 

Supreme  Court. — ObjectWM  to  Emdenee. — New  Trial, — Where  tie  grounds 
of  objection  to  the  admission  of  alleged  erroneous  evidence  do  not  appear 
by  the  record,  on  appeal  to  the  Supreme  Court,  no  question  in  relation 
thereto  is  presented  for  decision. 

Contract.— J(wn<  and  Several — Sale  of  Chattels. — Interest. — Partial  Payments, 
— Rule. — Liquidated  Damages. — A.,  B.  and  C.  executed  to  B.  a  written 
contract  for  the  sale  and  delivery  to  the  latter,  at  a  certain  time  and 
place,  for  an  agreed  price,  of  a  specified  quantity  and  quality  of  chattels, 
and  containing  the  following  conditions,  viz. :  "For  all  moneys  advanced 
on  said  contract,  I  agree  to  pay  ten  per  cent,  interest.  In  case  I  fail  to 
deliver  said '' chattels, '*  according  to  said  contract,  I  bind  myself  and 
sureties  to  pay"  to  D.  ''five  hundred  dollars  damages."    D.  brought  suit 
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thereon  against  A.,  B.  and  C,  alleging  their  failure  to  comply  with  the 
contract^  to  recover  for  adyances  made,  interest  thereon  and  damages. 

Heldf  that  the  terms  of  sudi  contract  are  clear  and  definite,  and  that  it  is 
an  obligation  binding  the  defendants  jointly  and  severally. 

Hddy  also,  that,  where  a  partial  payment  on  an  obligation  is  made,  the  in- 
terest then  accrued  on  the  principal  mast  first  be  dischai^ged,  and  the 
remainder  only,  if  any,  of  such  payment  shall  be  credited  on  the  prin- 
cipal ;  but  if  such  payment  be  less  than  the  interest  then  accrued,  the 
principal  shall  remain  on  interest  until  the  aggregate  payments  made 
shall  exceed  the  accrued  interest. 

Held,  also,  that,  upon  failure  of  the  defendants  to  deliver  the  chattels  con- 
tracted for,  the  plaintifi*  was  entitled  to  recover  for  advances  made  and 
interest  thereon,  and  for  the  whole  five  hundred  dollars  as  liquidated 
damages. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton  and  J.  W.  Ogdoriy  for  appellants. 
J.  H.  (yNeall  and  D.  J.  Hefron^  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appel- 
lants, as  defendants,  in  the  court  helow. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that 
on  the  29th  day  of  July,  1868,  the  appellants,  by  their  writ- 
ten agreement,  a  copy  of  which  was  filed  with  and  made 
part  of  said  complaint,  sold,  and  agreed  to  sell,  to  appellee, 
three  hundred  head  of  good  corn-fed  hogs,  spade  sows,  and 
barrows,  to  average  two  hundred  and  fifty  pounds  gross, 
to  be  delivered  in  Cincinnati,  Ohio,  from  the  15th  to  the 
20th  days  of  December  then  next  ensuing,  at  the  cash 
price  for  such  hogs  on  the  day  of  delivery,  and  agreed  to 
pay  back  to  appellee  all  money  advanced  by  him  on  said 
contract,  with  ten  per  cent,  interest  thereon,  and  in  case 
of  failure  to  deliver  said  hogs,  according  to  said  contract, 
to  pay  the  appellee  the  sum  of  five  hundred  dollars  as 
liquidated  damages ;  that,  at  the  time  of  the  execution  of 
said  written  contract,  the  appellee  paid  and  advanced  to 
Eli  C.  Hornady,  one  of  the  defendants,  the  sum  of  five 
hundred  dollars  on  said  contract;  that  on  the  16th  day  of 
August,  1868,  the  appellee  paid  and  advanced  the  further 
sum  of  one  thousand  two  hundred  and  fifty  dollars;  that 
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on  the  3d  day  of  September,  1868,  appellee  paid  and 
advanced  the  further  sum  of  one  thousand  and  sixty-two 
dollars  and  fifty  cents ;  that  on  the  2l8t  day  of  September, 
1868,  appellee  paid  and  advanced  the  further  sum  of  five 
hundred  and  sixty- two  dollars  and  fifty  cents ;  that  the 
defendants  did  not,  nor  did  either  of  them,  ever  deliver . 
said  hogs,  or  any  portion  thereof,  but  wholly  failed  so  to 
do ;  that  said  defendants  never  returned  and  paid  back 
said  money  so  advanced,  or  any  part  thereof,  and  never 
paid  said  five  hundred  dollars  damages,  or  any  part 
thereof,  but  have  wholly  failed  so  to  do;  and  that,  by 
reason  of  said  facts  and  statements,  the  defendants  had 
become  and  were  indebted  to  the  appellee  in  the  sum  of 
five  thousand  dollars,  for  moneys  advanced,  damages  and 
interest.    Wherefore,  etc. 

The  written  agreement,  of  which  a  copy  was  filed  with 
and  made  a  part  of  appellee's  complaint,  reads  as  follows : 

"  I  have  this  day  sold  unto  Jesse  A.  Mitchell  (300)  three 
hundred  good  corn-fed  hogs,  spade  sows,  and  barrows,  to 
average  two  hundred  and  fifty  (250)  pounds  gross,  to  be 
delivered  in  Cincinnati  from  the  fifteenth  to  the  twentieth 
days  of  Dec.  next,  at  the  cash  price  for  such  hogs  on 
the  day  of  delivery.  For  all  moneys  advanced  on  said 
contract,  I  agree  to  pay  ten  per  cent,  interest.  In  case  I 
fail  to  deliver  said  hogs  according  to  said  contract,  I  bind 
myself  and  sureties  to  pay  said  Mitchell  five  hundred 
dollars  damages.  (Signed)  E.  C.  Hornady, 

"July  29th,  1868.  I.  W.  McCormick, 

[Five  cent  revenue  stamp.]        "  S.  W.  Smith." 

To  appellee's  complaint,  the  defendants  jointly  an- 
swered by  a  general  denial  and  two  aflirmative  para- 
graphs, and  the  appellants  filed  an  additional  affirmative 
paragraph  of  answer.  As  no  questions  of  law  were  or 
are  presented  on  either  of  the  affirmative  paragraphs  of 
answer,  we  need  not  specially  notice  them.  The  appellee 
replied  to  each  and  all  of  these  affirmative  paragraphs,  by 
a  general  denial. 
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The  issues  joined  were  tried  by  the  court  below,  with- 
out a  jury;  which  trial  resulted  in  a  finding  for  the 
appellee,  and  assessing  his  damages  in  the  sum  of  two 
thousand  three  hundred  and  seventy-two  dollars. 

On  written  causes  filed,  the  appellants  moved  the  court 
below  for  a  new  trial,  which  motion  Was  overruled,  and 
the  appellants  excepted  to  this  decision.  And  the  appel- 
lants then  moved  the  court  in  arrest  of  judgment,  which 
motion  was  also  overruled,  and  the  appellants  excepted. 
And  judgment  was  rendered  by  the  court  below  on  its 
finding,  from  which  judgment  this  appeal  is  now  pros- 
ecuted. 

The  appellants  have  assigned,  in  this  court,  the  fol- 
lowing alleged  errors  of  the  court  below : 

1st.    In  overruling  their  motion  for  a  new  trial ;  and, 

2d.    In  overruling  their  motion  in  arrest  of  judgment. 

We  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors  in  the  inverse  order  of  their  assign- 
ment. 

The  motion  in  arrest  of  judgment,  in  this  case, 
would  reach  only  such  defects  in  appellee's  complaint  as 
were  not  cured  by  the  finding,  nor  waived  by  the  appel- 
lants' failure  to  demur  to  said  complaint.  Adamson  v. 
Roscy  30  Ind.  880 ;  Waugh  v.  Waughj  47  Ind.  580 ;  Gander  v. 
The  State,  ex  rel.j  etc.,  50  Ind.  539 ;  Spahr  v.  Nicklaus,  51  Ind. 
221 ;  TTie  Toledo,  etc.,  Railway  Co.  v.  Milligan,  52  Ind.  505 ; 
and  Harris  v.  Rivers,  53  Ind.  216.  The  motion  in  arrest 
of  judgment  points  out  no  objection  to  appellee's  com- 
plaint ;  and  we  have  found  it  difficult  to  ascertain  what 
the  appellants'  objections  were  to  the  complaint.  It  is 
said  in  arguihent  by  appellants'  learned  attorneys,  that 
*^  the  instrument  sued  on  is  of  too  vague  and  indefinite  a 
character,  to  bind  the  appellants." 

It  seems  to  us,  however,  that  the  instrument  sued 
on  is  not  open  to  this  objection.  There  is  neither 
vagueness  nor  uncertainty  in  said  instrument,  and 
its  terms  are  so  clear  and  definite  that  they  could  not 
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well  be  misapprehended.  On  its  face,  the  instrnment  is 
the  joint  and  several  contract  of  the  subscribers  thereto ; 
whereby  they  sold  the  appellee  a  certain  number  of  hogs^ 
of  a  certain  average  weight,  for  delivery  at  a  certain  time 
and  place,  at  the  cash  price  for  such  hogs  at  the  time  of 
delivery.  In  addition  thereto,  the  subscribers  agreed,  that 
the  appellee  should  be  paid  a  certain  rate  of  interest  on 
all  moneys  advanced  by  him  on  said  contract,  and,  in  the 
event  of  the  non-delivery  of  said  hogs  according  to  said 
contract,  they  further  agreed  to  pay  the  appellee  five  hun- 
dred dollars  damages.  It  cannot  be  doubted,  we  think^ 
that  the  appellee's  complaint  stated  a  good  cause  of  action 
against  the  appellants;  and,  this  being  so,  we  know  of  no 
other  objections  to  the  complaint,  if  any  exist,  which 
could  be  reached  by  the  ihotion  in  arrest  of  judgment. 
Our  conclusion  is,  that  the  court  below  committed  no 
error,  in  overruling  appellants'  motion  in  arrest  of  judg-^ 
ment. 

In  their  motion  for  a  new  trial,  the  appellants  assigned 
the  following  causes  therefor : 

1.  That  the  decision  of  the  court  was  not  sustained 
by  sufficient  evidence ; 

2.  Because  the  decision  of  the  court  was  contrary  to 
law; 

8.  Because  of  error  of  the  court  in  the  assessment 
of  the  amount  of  recovery,  in  favor  of  the  appellee  and 
against  the  appellants,  the  amount  so  assessed  being  too 
large ; 

4.  Because  the  damages  are  excessive ;  and, 

5.  Because  of  error  of  law  occurring  at  the  trial 
and  excepted  to  at  the  time,  in  this,  that  the  court  admit- 
ted in  evidence,  over  the  appellants'  objection,  the  written 
contract  sued  upon,  a  copy  of  which  had  been  filed  with, 
and  made  part  of,  appellee's  complaint. 

A  bill  of  exceptions,  containing  the  evidence  on  the 
trial  of  this  cause  in  the  court  below,  is  properly  in  the 
record. 
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When  the  appellee,  on  the  trial,  offered  in  evidence  the 
written  contract  sued  upon,  the  hill  of  exceptions  con-» 
tains  this  statement  in  reference  thereto : 

'^  To  which  the  defendants  Samuel  M.  Smith  and  Isaac 
W.  McCormick,  by  their  attorneys,  objected,  which  objec- 
tion  was  hy  the  court  overruled,  and  the  plaintiff  was 
permitted,  over  said  objection,  to  read  said  written  instru- 
ment in  evidence,  to  which  ruling  of  the  court  the  said 
defendants,  Smith  and  McCormick,  hy  their  attorneys,  at 
the  time  excepted/* 

It  will  be  seen  from  this  statement,  that  the  record  of 
this  cause  wholly  fails  to  show  the  grounds  of  appellants' 
objection  to  the  admission  in  evidence  of  the  written  con- 
tract sued  upon.  It  does  not  appear  that  the  appellants 
pointed  out  or  stated  to  the  court  below  the  grounds  of 
their  objection  to  the  admission  in  evidence  of  said  written 
contract. 

In  such  a  case,  the  rule  is  well  settled,  that  this  court 
will  not,  on  appeal,  consider  the  question  of  the  admissi- 
bility of  the  evidence,  nor  any  objections  here  to  its  admis- 
sion. Bishplinghoff  v.  Bauer ^  52  Ind.  519 ;  Boseniaum  v. 
Schmidt,  54  Ind.  231 ;  Bishop  v.  Welch^  54  Ind.  527. 

In  our  opinion,  this  rule  of  practice  is  wise  and  reason- 
able; and,  adhering  thereto  in  this  case,  we  can  not  con- 
sider the  alleged  error  of  law  complained  of  by  the 
appellants  in  their  fifth  cause  for  a  new  trial. 

The  appellants  also  insist  that  the  court  below  erred  in 
its  assessment  of  the  amount  of  recovery.  In  our  view 
of  this  matter,  the  amount  of  the  appellee's  recovery 
ill  this  case  is  a  question  of  fact  and  figures,  rather  than 
of  law.  There  is  no  conflict  in  the  evidence  in  regard  to  the 
dates  and  amounts  of  the  advances  made  by  the  appellee  on 
the  contract  in  suit;  nor  in  regard  to  the  non-fulfilment 
of  said  contract,  by  the  failure  to  deliver  to  the  appellee 
any  of  the  hogs,  at  the  time  and  place  mentioned  in  said 
contract ;  nor  in  regard  to  the  dates  and  amounts  of  the 
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Beveral  repayments  to  the  appellee,  on  account  of  the 
moneys  advanced  by  him  on  said  contract. 

With  these  facts  proven  and  the  written  contract  in 
evidence,  it  seems  to  us  that  the  error  of  the  court  below, 
in  its  assessment  of  the  amount  of  recovery,  if  there  be 
any  error,  was  in  favor  of  the  appellants,  and  not  against 
them.  The  rule  for  the  computation  of  interest,  where 
payments  have  been  made,  and  for  the  application  of  such 
payments,  in  this  State,  was  long  since  established  by  this 
court,  and  has  never  been  departed  from.  This  rule  is 
thus  stated :  Where  a  payment  is  made,  the  interest  then 
accrued  must  be  first  discharged,  and  the  balance  only,  if 
any,  of  such  payment  shall  be  credited  on  the  principal ; 
but,  if  the  payment  be  less  than  the  interest  accrued,  the 
principal  shall  remain  on  interest  until  the  aggregate 
payments  made  shall  exceed  the  accrued  interest.  Wasson 
V.  Gould,  3  Blackf.  18.  We  state  this  rule  here,  for  the 
reason  that  appellants'  learned  attorneys  seem  to  have 
disregarded  it  in  their  computation  of  the  amount  due  the 
appellee  in  this  case. 

It  seems  to  us,  that,  if  the  two-fold  nature  of  the  con- 
tract in  suit  is  borne  in  mind,  there  can  be  no  difficulty  in 
arriving  at  the  precise  amount  due  the  appellee  under 
said  contract.  In  the  event  of  the  failure  to  deliver  the 
hogs  sold  at  the  time  and  place  specified  in  the  written 
contract,  for  this  breach  of  the  contract,  damages,  in  the 
agreed  sum  of  five  hundred  dollars,  became  due  and  pay- 
able to  the  appellee  under  said  contract.  And  these 
damages  would  have  been  so  due  and  payable,  as  we  con- 
strue the  contract,  upon  such  breach  thereof,  even  if  the 
appellee  had  made  no  advances  on  said  contract,  or  if  the 
advances  made  thereon  had  all  been  repaid.  It  can  not  be 
said,  under  any  fair  construction  of  the  contract,  that  these 
damages  were  intended  by  the  parties  to  be  a  compensa- 
tion to  the  appellee  for  the  use  of  the  moneys  advanced 
by  him,  in  addition  to  the  interest  on  said  moneys  stipu- 
lated for  in  said  contract.     When,  therefore,  the  appel- 
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lants  impute  "  usury  "  to  the  contract  sued  upon,  it  seems 
to  us  that  they  wholly  misapprehend  the  force  and  effect 
of  the  terms  of  said  contract. 

We  find  no  error  in  the  assessment  of  the  amount  of 
the  appellee's  recovery  hy  the  court  below,  of  which  the 
appellants  can  complain. 

In  our  opinion,  the  court  below  did  not  err,  in  overrul- 
ing the  appellants'  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  afEurmed,  at  the 
costs  of  the  appellants. 


Baker  et  al.  v.  The  State. 

GkdcinaIi  Law. — Evidence, — DrfendoaU  BiMharged  OompdUd  to  TtBtify 
againtt  Codrfendant, — ^Where  two  or  more  defendants  are  jointly  indicted 
for  the  same  offence,  the  prosecuting  attorney  may,  by  leaye  of  conrt, 
dismiss  the  prosecution  as  to  any  one  of  them,  and  compel  him  to  testify 
as  a  witness  against  the  others. 

Same. — Indictment, — Directors  cf  Turnpike  Company. — Failure  to  Make  and 
PuhHeh  Statement. — Whei«  the  directors  of  a  turnpike  company  fail  or 
refuse  to  cause  to  be  made  out  and  published,  a  full  and  complete  state- 
ment under  oath  of  the  financial  condition  of  their  company,  as  required 
by  the  act  of  March  9th,  1875,  (1  B.  S.  1876,  p.  673,)  they  may  be  in- 
dicted and  prosecuted  under  the  second  section  of  such  act. 

From  the  Ohio  Circuit  Court. 

JET.  D.  McMuUeUj  W.  H.  Matthews^  F.  AdJdnson  and  6r. 
Jf.  BobertSj  for  appellants. 

C  A.  Buskirkj  Attorney  General,  for  the  State. 

Perkins,  C.  J. — The  following  indictment  was  duly 
placed  upon  record  in  the  Dearborn  Circuit  Court: 

"  The  grand  jurors  of  the  State  of  Indiana,  in  and  for 
the  county  of  Dearborn,  good  and  lawful  men,  duly  and 
legally  empanelled,  sworn  and  charged  in  the  Dearborn 
Circuit  Court,  at  its  February  term,  A.  D.  1877,  to  inquire 
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in  and  for  the  body  of  said  county,  in  the  name  and  by 
the  authority  of  the  State  of  Indiana,  upon  their  oaths, 
present  and  charge,  that,  at  and  in  the  county  of  Dearborn 
and  State  of  Indiana,  one  William  H.  Baker,  Zachary  T. 
Baker,  Mortimer  K.  Goodrich,  William  Hill  and  Ambrose 
E.  Nowlin  were,  on  the  8d  day  of  January,  A.  D.  1876, 
duly  selected  and  qualified  as  the  members  of  a  board  of 
directors  of  a  certain  corporation,  commonly  called  and 
known  by  the  name  of  '  The  Lawrenceburgh  and  Na- 
poleon Turnpike  Company,'  a  corporation  created  and 
organized  under  a  special  act  of  the  General  Assembly  of 
the  State  of  Indiana,  and  now  conducted  and  doing  the 
business  of  said  corporation  under  the  general  laws  of 
the  State  of  Indiana,  defining  the  rights,  powers  and 
duties  of  turnpike  companies,  etc.,  and  the  officers  thereto 
belonging,  and  in  the  corporate  name,  *The  Lawrence- 
burgh and  Napoleon  Turnpike  Company,'  being  located  in 
the  said  Dearborn  county,  and  State  of  Indiana ;  and  the 
directors  aforesaid,  officers  of  said  corporation,  reside  in 
said  Dearborn  county,  and  State  aforesaid;  they,  the  said 
William  H.  Baker,  Zachary  T.  Baker,  Mortimer  K.  Good- 
rich, William  Hill  and  Ambrose  E.  Nowlin,  members  of 
the  board  of  directors  of  said  turnpike  company  as  afore- 
said, did  then  and  there,  to  wit,  during  the  first  week  of 
July,  A.  D.  1876,  unlawfully  fail,  neglect  and  refuse  to 
make  or  cause  to  be  made  out  a  full  and  complete  state- 
ment  of  all  moneys,  rights,  credits,  property  and  assets 
of  every  kind  owned  or  held  by  the  said  turnpike  com- 
pany, together  with  the  amount  of  its  liabilities,  also 
showing  the  amount  of  capital  stock  of  said  company, 
and  its  gross  receipts,  for  the  previous  years  of  1875  and 
1876,  with  the  amounts  paid  out  for  repairs,  for  improve- 
ments, on  account  of  litigation,  on  account  of  its  officers 
and  on  account  of  all  other  expenses,  which  shall  be 
properly  classified,  and  have  said  statement  sworn  to  by 
the  members  of  said  board  of  directors  of  the  said  '  Law- 
renceburgh    and   Napoleon   Turnpike    Company,'    and 
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attested  by  the  clerk  or  secretary  of  said  company;  and 
did  then  and  there  unlawfully  fail,  neglect  and  refuse  to 
have  said  statement  published  within  fifteen  days  after 
the  first  day  of  July,  1876,  in  a  newspaper  of  general  cir- 
culation, printed  and  published  in  said  Dearborn  county, 
through  which  county  said  road  runs,  and  have  the  same 
published  two  consecutive  weeks  in  such  newspaper,  they, 
the  said  William  H.  Baker,  Zachary  T.  Baker,  Mortimer 
K.  Goodrich,  William  Hill  and  Ambrose  E.  Nowlin, 
being,  during  all  of  said  time,  and  still  being,  members 
of  said  board  of  directors;  and  that  they  unlawfully 
failed,  neglected  and  refused  to  make  or  cause  to  be  made 
out  and  publish  the  said  report,  as  required  of  them  as 
such  directors,  as  aforesaid,  until  the  24th  day  of  August, 
A.  D.  1876,  contrary  to  the  statute  in  such  case  made  and 
provided.  George  R.  Brumblay, 

"  Prosecuting  Attorney." 

This  indictment  is  predicated  on  the  act  of  March  9th, 
1875.    1  R.  S.  1876,  p.  673. 

On  application  of  the  defendants,  the  venue  was 
changed  to  the  county  of  Ohio. 

On  arraignment,  defendants  Baker,  Goodrich,  Hill  and 
Ifowlin  pleaded  not  guilty.  A  jury  was  empanelled,  and 
a  portion  of  the  evidence  heard,  when  the  prosecuting 
attorney,  hy  leave  of  the  court,  entered  a  nolle  prosequi 
as  to  the  defendant  Hill,  who  was  discharged,  and  the 
trial  proceeded  to  its  conclusion,  resulting  in  a  verdict  of 
guilty  against  defendants  Baker,  Goodrich  and  Nowlin, 
and  the  assessment  of  a  fine  of  one  hundred  and  sixty- 
five  dollars  against  each  of  them. 

Hill  was  discharged  by  the  court,  that  he  might  be 
made  a  witness  in  the  cause. 

A  motion  for  a  new  trial,  specifying  the  following 
causes,  was  filed : 

1.     The  court  erred  in  admitting  the  testimony  of  "Wil- 
liam Hill,  and  of  Jasper  Ross ; 
Vol.  LVIL— 17 
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2.  The  court  erred  in  giving  certain  instructions  ; 

3.  The  court  erred  in  refusing  certain  instructions ; 

4.  The  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence; and, 

5.  The  verdict  is  contrary  to  law. 

The  motion  for  a  new  trial  was  overruled  as  to  Baker 
and  Goodrich,  and  granted  as  to  Nowlin,  and  exception 
taken  by  the  former. 

A  motion  in  arrest  followed,  on  the  ground  of  the  in- 
sufficiency of  the  indictment.  The  motion  was  overruled, 
and  exception  taken.  Judgment  on  the  verdict  was 
entered  against  Baker  and  Goodrich. 

The  errors  assigned  in  this  court  are : 

1st.     The  overruling  of  the  motion  for  a  new  trial ; 

2d.  The  overruling  of  the  motion  in  arrest  of  judg- 
ment; and, 

8d.  The  overruling  of  the  motion  to  quash  the  indict- 
ment. 

No  motion  to  quash  appears  in  the  record;  but  the 
sufficiency  of  the  indictment  will  be  determined  upon  the 
motion  in  arrest. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

The  instructions  referred  to  in  the  motion  for  a  new 
trial,  as  having  been  given  and  refused,  are  not  in  the 
record. 

The  verdict  is  abundantly  sustained  by  the  evidence. 

The  court  did  not  err  in  admitting  the  testimony  of 
Hill  and  Ross.  They  were  competent  witnesses.  No 
objection  appears  to  have  been  interposed  to  Ross  as  a 
witness,  or  to  his  testimony ;  and  Hill  was  admitted  and 
compelled  to  testify,  strictly  in  accordance  with  the  terms 
of  section  106,  2  R.  S.  1876,  p.  401. 

The  only  remaining  question  is  upon  the  sufficiency  of 
the  indictment. 

No  particular  objection  to  it  is  pointed  out,  and  we 
discover  none.     The  statute  upon  which  the  indictment 
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is  baaed  requires  the  directors  of  every  gravel,  turnpike, 
macadamized  or  plank  road  company  to  do,  in  the  first 
week  in  July,  just  what  the  directors  of  the  company 
named  in  this  indictment  did  not  do,  and  renders  them 
liable  to  indictment  for  failure,  etc. 

The  sixty-day  rule  as  to  briefs  does  not  apply  to  crim- 
inal cases. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oYerrnled. 


Mitchell  v.  Ratts. 

LiQUOB  Law. — Act  of  lB7b,— Section  20. — Action  by  Wife. — FUading, — i\I^. 
ties. — StaJtuie  Construed, — In  an  action  by  a  wife  against  a  person  licensed 
under  the  provisions  of  the  act  of  March  I7th,  1875,  (1 B.  S.  1876,  p.  869,) 
regulating  the  sale  of  intoxicating  liquors,  etc.,  the  complaint  alleged 
that  the  defendant  had  sold  intoxicating  liquor  to  the  plaintiff's  hus- 
band while  he  was  intoxicated,  whereby  he  became  crazed,  in  conse- 
quence of  which  the  plaintiff  was  injured  in  her  person  and  means  of 
support. 

Held,  on  demurrer  for  a  defect  of  parties,  that,  under  section  20  of  such 
act^  the  wife  may  maintain  such  action  without  joining  her  husband. 

Heidy  also,  on  demurrer  for  want  of  sufficient  facts,  that  such  action  may 
be  maintained  only  when  the  sale  complained  of  is  made  in  violation  of 
such  statute,  and  that  the  complaint  is  sufficient. 

From  the  Washington  Circuit  Court. 

S.  Heffren  and  — .  Zaring,  for  appellant. 
T.  i.  Collins  and  A.  B,  Collins^  for  appellee. 

BiDBLE,  J. — Complaint,  founded  on  section  20  of  the 
act  of  March  17th,  1875,  (2  R.  S.  1876,  p.  873,)  against 
Francis  Ratts,  by  Susan  Mitchell,  alleging  that  Ratts  is  a 
person  licensed  to  sell  intoxicating  liquor;  that  he  sold 
intoxicating  liquor  to  John  Mitchell,  her  husband,  when 
he  was  intoxicated,  whereby  he  became  crazed,  and  that, 
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in  consequence  of  his  condition,  she  was  injured  in  her 
means  of  support  and  in  her  person. 

A  demurrer,  alleging  as  grounds,  1.  That  there  is  a  de- 
fect of  parties,  in  this,  that  the  husband  of  said  plaintifi' 
should  be  a  co-plaintifi*;  and,  2.  That  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
filed  to  the  complaint,  and  sustained,  to  which  ruling  ex- 
ceptions were  reserved* 

The  parties  stood  by  their  positions,  and  the  court  ren- 
dered judgment  for  appellee. 

Appeal. 

The  section  upon  which  this  suit  is  sought  to  be  main- 
tained is  in  the  following  words : 

"  Sec.  20.  Every  person  who  shall  sell,  barter,  or  give 
away  any  intoxicating  liquors,  in  violation  of  any  of  the 
provisions  of  this  act,  shall  be  personally  liable  and  also 
liable  on  his  bond  filed  in  the  auditor's  office,  as  required 
by  section  4  of  this  act,  to  any  person  who  shall  sustain 
any  injury  or  damage  to  his  person  or  property,  or  means 
of  support  on  account  of  the  use  of  such  intoxicating 
liquors,  so  sold  as  aforesaid,  to  be  enforced  by  appropriate 
action  in  any  court  of  competent  jurisdiction." 

This  section  makes  the  person  who  violates  its  provi- 
sions liable  "to  any  person  who  shall  sustain  any  injury," 
etc.  Any  person  includes  a  wife,  and,  if  it  includes  awife, 
it  includes  her  without  joining  her  husband.  This  is  the 
plain  meaning  of  the  words,  and  any  other  construction 
would  do  violence  to  their  sense ;  besides,  in  view  of  the 
past  legislation  upon  the  subject  of  intoxicating  liquors, 
we  think  such  was  the  legislative  intention. 

The  averments  in  the  complaint  are  sufficient  to  bring 
the  case  within  the  statute ;  indeed,  as  to  this,  no  serious 
objection  is  made  against  it. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 
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Line  v.  Hubbr.  LS^W 

\m36  -675 

New  TbiaJj, — Catue, — Biding  on  Demurrer, — iVoe^iee. — Error  of  the  court 
in  its  ruling  on  a  demurrer  is  not  cause  for  a  new  trial. 

Same. — Record. — Supreme  Court, — Evidence. — Where  Uie  evidence  is  not  in 
the  record,  on  appeal  to  the  Supreme  Court,  no  question  is  presented  as 
to  whether  the  yerdict  is  sustained  bj  the  evidence,  or  is  contrary  to  law. 

Prom  the  Kosciusko  Circuit  Court. 

J.  S.  FrazeVy  R.  B.  EnceUy  J.  Morris  and  W.  H.  WitherSy 
for  appellant. 
H,  S.  Biggs,  for  appellee. 

Perkins,  C.  J. — Suit  by  appellant,  against  appellee,  for 
slander. 

Verdict  and  judgment  for  the  appellee. 

There  is  but  one  assignment  of  error  in  this  court,  viz.: 
that  the  court  below  erred,  in  overruling  appellant's  motion 
for  a  new  trial. 

The  causes  for  a  new  trial,  specified  in  the  motion, 
were : 

1.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  answer,  and  the  sustaining  of  the  demurrer  to 
the  second  paragraph  of  reply ;  and, 

2.  That  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

Error  in  ruling  upon  a  demurrer  is  not,  in  any  case,  a 
reason  for  a  new  trial.  The  Ohio,  etc.^  B.  W.  Co.  v.  Sem- 
berger,  43  Ind.  462. 

That  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence, was  good  cause  for  a  motion  for  a  new  trial ;  but 
the  court  below  overruled  the  motion,  for  the  reason,  we 
may  infer,  that  the  cause  assigned  did  not  exist ;  and,  as 
the  evidence  is  not  in  the  record,  we^an  not  say  the  court 
erred  in  its  ruling. 

Judgment  affirmed,  with  costs. 
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The  City  of  Crawfobdsttllb  r.  Brundage. 

SuFBEME  Court.— Btirfi«.—Jfo<ioii  to  Strikt  Out— The  ovemiliiig  of  a  mo- 
tion to  strike  out  part  of  a  pleading  ia  not  available  as  error  on  appeal 
to  the  Snpieme  Court,  where  it  does  not  appear  from  the  record  that  such 
ruling  worked  injustice. 

MECHAincB'  Lnwa— PerwnoZ  LiahUity  cf  Ownar  to  SMb-ihniraiior.—QmtnuL 
—The  owner  of  a  building  erected  under  a  contract  between  him  and  a 
contractor  is  not  liable  to  a  sub-contractor,  in  an  action  by  hun  on  ac- 
count merely,  for  work  and  labor  done  on,  and  materials  furnished  for, 
such  building,  at  the  request  of  the  contractor. 

Same.— -4dia»  to  Enforce.— Pleading.— Jl  complaint  to  enforce  a  mechanic's 
lien  for  the  value  of  labor  and  materials,  which  does  not  aver  that  the 
labor  was  done,  and  the  materials  furnished,  for  the  building  against 
which  the  lien  is  sought,  is  insufficient 

Baxe.— Notice.— When  IUeorded.—A  notice  of  intention  to  hold  a  mechan- 
ic's lien  upon  a  building  must  be  duly  recorded  within  sixty  days  after 
the  completion  of  the  same. 

From  the  Montgomery  Circuit  Court. 

W.  P.  Britton  and  M.  W.  Bruner,  for  appellant. 
S.  C.  WiUson  and  L.  B.  Willson^  for  appellee. 

Howe,  J. — ^In  this  action,  the  appellee  was  the  plaintiff, 
and  the  appellant  and  Benjamin  Whitsett  and  Robert 
Alexander  were  the  defendants,  in  the  court  below. 
The  appellee's  complaint  was  in  two  paragraphs : 
In  the  first  paragraph,  the  appellee  alleged,  in  substance, 
that  on  the  —  day  of ,  1872,  the  appellant  em- 
ployed the  defendants  Alexander  and  Whitsett  to  erect 
and  finish  off,  for  the  appellant,  a  brick  building  on  part 
of  lot  number  110,  on  the  original  plat  of  the  town,  now 
city,  of  Crawfordsville,  then  owned  by  and  in  the  posses- 
sion of  the  appellant,  known  as  the  engine-house  and  city 
hall ;  that  the  defendants  Alexander  and  Whitsett,  in  the 
prosecution  of  said  work,  afterward,  on  the  1st  day  of 
October,  1872,  became  indebted  to  the  appellee  in  the  sum 
of  two  hundred  and  thirty-eight  dollars  and  forty-nine 
cents,  for  work  and  labor  on  said  building,  and  material 
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(stone  work)  furuished  for,  and  which  went  into  said 
building,  in  its  construction,  of  all  which  a  bill  of  partic- 
ulars was  filed  with,  and  made  a  part  of,  said  complaint ; 
which  indebtedness  remained  unpaid,  except  the  sum  of 
fifty-five  dollars  and  seventy-five  cents,  paid  by  General 
H.  B.  Carrington;  wherefore  the  appellee  demanded 
judgment  for  two  hundred  dollars,  and  other  proper  re- 
lief. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that  ^'  on  the  day  and  year  afore- 
said," at  the  special  instance  and  request  of  the  defendants 
Alexander  and  Whitsett,  the  appellee  did  do  work  and 
labor  on,  and  furnished  materials  to  the  amount  of  two 
hundred  and  thirty-eight  dollars  and  forty-nine  cents,  as 
shown  by  said  bill  of  particulars,  which  work  and  labor 
and  materials  were  used  by  them  in  the  construction  of  a 
brick  building  for  the  appellant,  on  land  then  owned  by 
the  appellant,  to  wit,  on  part  of  lot  number  110  on  the 
original  plat  of  the  town  (now  city)  of  Crawfordsville, 
and  that  afterward,  on  the  4th  day  of  February,  1878,  the 
appellee  made  and  filed  with  the  recorder  of  said  county,  for 
record,  a  written  notice  of  his  intention  to  hold  a  lien  on 
said  premises  and  said  building  for  one  hundred  and  eighty- 
two  dollars  and  seventy-four  cents,  the  balance  due  him 
for  work  and  labor  and  the  materials  so  furnished,  as 
shown  by  said  bill  of  particulars,  which  notice  of  lien 
was  made  out,  filed  and  recorded  within  sixty  days  of 
the  time  the  appellee  was  to  have  been  paid  for  said  work 
and  labor  and  materials,  a  copy  of  which  notice  was  filed 
with,  and  made  part  of,  said  paragraph,  of  all  which  the 
appellant  had  notice;  wherefore  the  appellee  demanded 
judgment  for  the  foreclosure  of  his  said  lien,  etc. 

The  appellant  moved  the  court  below,  in  writing,  to 
strike  out  part  of  the  second  paragraph  of  the  appellee's 
complaint,  which  motion  was  overruled,  and  the  appellant 
excepted.  And  the  appellant  then  demurred  to  each 
paragraph  of  the  complaint  for  the  want  of  sufficient  facts 
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therein  to  constitate  a  cause  of  action  against  the  appel- 
lant, which  demurrers  were  overruled,  and  to  these  deci- 
sions the  appellant  excepted. 

The  appellant  answered,  in  two  paragraphs,  the  appel- 
lee's complaint,  as  follows : 

First.    A  general  denial ;  and, 

Second.  An  affirmative  defence,  to  which  appellee's 
demurrer  for  the  want  of  sufficient  facts  was  sustained,, 
and  appellant  excepted. 

The  cause  was  tried  by  the  court  without  a  jury,  and  & 
finding  made  for  the  appellee  in  the  sum  of  one  hundred 
and  eighty-two  dollars  and  seventy -four  cents,  and  that  he 
was  entitled  to  a  mechanic's  lien  on  the  property  described 
in  the  appellee's  complaint. 

Appellant's  written  motion  for  a  new  trial  having  been 
overruled,  and  an  exception  saved  to  such  ruling,  judg- 
ment was  rendered  by  the  court  below  in  accordance  with 
its  finding,  from  which  judgment  the  appellant  alone  has 
appealed  to  this  court. 

The  following  alleged  errors  of  the  court  below  have 
been  assigned  by  the  appellant  in  this  court,  to  wit : 

1st.  In  overruling  the  appellant's  motion  to  strike  out 
certain  parts  of  the  second  paragraph  of  the  appellee's 
complaint ; 

2d.  In  overruling  the  appellant's  demurrers  to  the  first 
and  second  paragraphs  of  appellee's  complaint ; 

8d.  In  sustaining  appellee's  demurrer  to  the  second 
paragraph  of  appellant's  answer ;  and, 

4th.    In  overruling  appellant's  motion  for  a  new  trial. 

This  court  has  repeatedly  held,  that  the  overruling,  by 
the  court  below,  of  a  motion  to  strike  out  a  part  of  a 
pleading,  is  not,  on  appeal,  an  available  error  here.  The 
reason  assigned  for  such  decision  is,  that  '^  At  most,  it  can 
but  leave  surplusage  in  the  record,  which  does  not  vitiate 
that  which  is  good."  Mires  v.  Alley,  51  Ind.  507.  See  House 
V.  McKinney,  54  Ind.  240.  Cases  may  occur,  in  which  a 
rigid  adherence  to  these  decisions  might  work  hardship 
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or  injustice ;  but  the  case  at  bar  is  not  one  of  them.  We 
are  satisfied  that  no  harm  was  done  to  the  appellant,  in 
this  case,  in  overruling  its  motion  to  strike  out  parts  of 
the  complaint. 

The  first  paragraph  of  appellee's  complaint  does  not 
contain  a  single  averment  against  the  appellant,  or  the 
appellant's  property.  It  alleged,  that  the  appellant's  co- 
defendants,  Alexander  and  Whitsett,  were  indebted  to  the 
appellee  for  work  and  labor  done,  and  materials  furnished, 
by  him  under  their  employment,  in  the  erection  of  a 
building  on  the  appellant's  real  estate ;  but  the  appellee 
did  not  aver,  in  his  first  paragraph,  that  he  had  acquired, 
or  attempted  to  acquire,  in  any  manner,  either  a  claim 
against  the  appellant,  or  a  lien  on  the  appellant's  prop- 
erty, for  the  amount  of  said  indebtedness.  It  needs  no 
argument,  therefore,  to  show  that  the  court  below  erred, 
in  overruling  the  appellant's  demurrer  to  the  first  para- 
graph of  the  complaint. 

In  the  second  paragraph  of  his  complaint,  the  appellant 
claimed  that  he  had  acquired  a  mechanic's  lien  on  the  ap- 
pellant's property,  and  sought  to  enforce  such  lien.  It 
was  not  alleged,  however,  in  this  second  paragraph,  that 
the  work  and  labor  were  done,  and  the  materials  furnished, 
for  the  appellant's  building;  but  the  allegation  was: 
"which  work  and  labor  and  materials  were  used"  by 
said  Alexander  and  Whitsett,  in  the  construction  of 
said  building.  This  allegation  was  clearly  insufiicient. 
The  City  of  Crawfordsville  v.  Barr^  45  Ind.  258 ;  The  City 
of  Crawfordsville  v.  Irwin^  46  Ind.  488 ;  The  City  of  Craw- 
fordsville V.  Johnson^  61  Ind.  897 ;  Hill  v.  Braden,  54  Ind. 
72 ;  and  HiU  v.  Ryan,  54  Ind.  118. 

In  the  650th  section  of  the  practice  act,  it  is  provided, 
that  any  person  wishing  to  acquire  a  mechanic's  lien  on 
property,  whether  his  claim  be  due  or  not,  shall  file  in 
the  recorder's  office  of  the  county,  "  within  sixty  days 
after  the  completion  of  the  building  or  repairs,  notice  of  his 
intention,"  etc.    2  R.  S.  1876,  p.  268.    In  the  case  now 
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before  us,  the  averment  on  this  point  was,  in  the  second 
paragraph  of  appellee's  complaint,  "which  notice  of  lien 
was  made  out,  filed  and  recorded  within  sixty  days  of 
the  time  the  appellee  was  to  have  been  paid  for  said  work 
and  labor  and  materials."  This  averment  does  not  show 
that  the  notice  was  filed  within  sixty  days  after  the  com- 
pletion of  the  building ;  and,  therefore,  it  was  not  sufficient. 
Sharpe  v.  Clifford,  44  Ind.  346 ;  The  City  of  Crawfordsville 
V.  BarVj  supra ;  and  The  City  of  Crawfordsville  v.  Irwin^ 
supra. 

For  the  reasons  given,  it  is  very  clear  to  our  minds  that 
the  court  below  erred,  in  overruling  the  appellant's  de- 
murrer to  the  second  paragraph  of  appellee's  complaint. 

Our  conclusions,  in  regard  to  the  insufficiency  of  the 
appellee's  complaint,  will  render  it  unnecessary  for  us  to 
consider  and  decide  any  of  the  questions  presented  by  the 
other  alleged  errors. 

The  judgment  against  the  appellant  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,with  instructions 
to  the  court  below  to  sustain  the  appellant's  demurrers  to 
both  paragraphs  of  the  complaint,  and  for  farther  pro- 
ceedings. 


Shmvbr  v.  Bowen. 

JuDGMExn^. — Setoff, — A  judgment  rendered  against  a  defendant  who  has 
pleaded  a  set-ofif  is  one,  in  effect,  for  the  amount  of  both  judgment  and 
set-off. 

Supreme  Court. — Jurisdietion, — Appeal. — Action  Originaling  before  Justice, — 
Prior  to  the  taking  effect  of  the  act  of  March  14th,  1877,  (Acts  1877, 
Spec.  Sess.,  p.  59,)  amending  section  550  of  the  practice  act,  where  set- 
off was  pleaded  in  an  action  originating  before  a  justice  of  the  peace,  the 
party  against  whom  judgment  was  rendered  might  appeal  to  the  Supreme 
Court,  though  such  judgment  was  for  less  than  ten  dollars,  if  the  amount 
of  the  judgment  and  his  own  claim  exceeded  that  sum. 
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Venue,  Celakoe  of. — From  Judge,  after  from  County. — ^A  party  to  an  action 
is  not  precluded  from  taking  a  change  of  venue  from  the  judge,  by  the 
fact  that  he  has  theretofore  taken  a  change  from  the  county. 

From  the  Marshall  Circuit  Court. 

D.  Turpi€y  H.  D.  PiercCj  H,  B,  Jamison  and  I.  Connor^ 
for  appellant. 
M,  D.  White  and  LaRue  ^  Everett^  for  appellee. 

Perkins,  C.  J. — This  suit  was  commenced  before  a 
justice  of  the  peace,  on  an  account  as  a  cause  of  action, 
for  nine  dollars  and  a  half. 

The  defendant  answered  by  way  ot  set-off,  amounting 
to  seventeen  dollars,  and  claimed  judgment  in  his  favor 
against  the  plaintiff*. 

Judgment  before  the  justice  for  the  plaintiff. 

Appeal  to  the  circuit  court.  Judgment  in  that  court 
for  the  plaintiff  for  a  fraction  over  eight  dollars.  This 
amounted,  in  effect,  to  a  judgment  against  the  defendant 
for  a  little  over  twenty-five  dollars.  This  gave  the  Su- 
preme Court  jurisdiction  at  the  time  the  appeal  was  taken, 
to  wit,  June  13th,  1876.  Little  v.  The  Danville^  etc.,  P.  B. 
Co.y  18  Ind.  86;  Dailey  v.  The  Oity  of  IndianapoliSybS  Ind. 
483.  It  would  have  been  otherwise,  had  the  appeal  been 
taken  by  the  plaintiff;  but,  had  the  judgment  been  for 
the  defendant  on  his  set-off,  the  plaintiff  might  have  ap- 
pealed. 

The  case  was  appealed  to  the  Fulton  Circuit  Court.  A 
change  of  venue  was  taken  from  that  to  the  Marshall 
Circuit  Court,  on  account  of  prejudice  on  the  part  of  the 
people  of  the  county. 

In  the  Marshall  Circuit  Court,  a  legal  affidavit  was  filed 
by  the  defendant  for  a  change  from  the  judge,  which  was 
refused  on  the  ground  that  the  party  had  had  one  change 
of  venue. 

This  court  has  decided,  that  the  statute  allowing  but 
one  change  of  venue  means  but  one  each  of  the  kinds 
allowed  by  the  statute ;  for  example,  one  for  undue  influ- 
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ence,  etc.,  of  a  party  in  the  county,  and  one  on  account 
of  prejudice  of  the  judge. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 


Cornthwaite  bt  al.  v.  The  First  National  Bank  op 

rockvillb. 

Fbomibsoby  Note. — Execution  off  by  Administrator  or  EzeciUor. — Permnal  LC^ 
abUiiy, — DeeedenVs  Estate  not  BouTid. — Where,  in  renewal  of  a  matured 
promissory  note  executed  by  his  decedent,  the  administrator  or  executor 
of  an  estate,  as  such,  executes  to  the  payee  a  new  promissory  note,  he 
thereby  becomes  personally  liable,  but  the  estate  is  not  bound. 

From  the  Parke  Circuit  Court. 

S.  F.  Maxwell  and  S,  D.  Puett,  for  appellants. 
71  N,  Rice  and  J".  L,  Johnston^  for  appellee. 

BiDDLE,  J. — Complaint  hy  the  appellee,  on  the  following 
promissory  note : 

"  $555.00.  RocKViLLB,  Ind.,  Oct.  27th,  1877. 

"  Twelve  months  after  date,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  Wm.  E.  Livengood,  Cas.  of  the  First 
National  Bank  of  Rockville,  Indiana,  five  hundred  and 
fifty-five  dollars,  value  received,  without  any  relief  from 
valuation  or  appraisement  laws,  with  interest  at  ten  per 
cent,  per  annum  after  maturity,  and  reasonable  attorney's 
fees,  if  suit  be  instituted  for  the  collection  of  this  note. 
The  drawers  and  endorsers  severally  waive  protest  and 
notice  of  protest  for  non-payment. 

"  No.  7694.  Thos.  Cornthwaite,  admr. 

F.  Lapresse  estate. 
"  John  Laney. 
"Silas  Carpenter." 

Cornthwaite  answered  separately,  substantially  as  fol- 
lows: 
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That  Francis  Lapresse,  as  principal,  and  John  Laney 
and  Silas  Carpenter  executed  to  the  plaintift'  a  joint  and, 
several  note  for  five  hundred  dollars,  dated  July  26th, 
1873,  due  ninety  days  after  date,  vsrith  interest  at  ten  per 
cent,  after  maturity,  waiving,  etc.,  setting  out  the  note; 
that  after  the  execution  of  this  note,  and  before  the  exe- 
cution of  the  note  sued  on,  Lapresse  died,  and  this  defend- 
ant was  appointed  and  qualified  as  the  administrator  of 
Ids  estate ;  that  the  note  sued  on  was  given  in  renewal  of 
the  former  note  after  it  became  due,  and  for  no  other 
consideration ;  that  this  defendant  had  no  individual  in- 
terest in  the  transaction ;  that  the  note  was  given  by  him 
as  administrator,  to  bind  the  estate  of  Lapresse,  as  a 
renewal  of  the  first  note;  that  it  was  so  understood  by  all 
the  parties  liable  thereon  ;  and  that  the  original  note  was 
assigned  to  Laney  and  Carpenter  to  hold  in  case  they  had 
to  pay  the  note  sued  on. 

Carpenter  answered  separately,  that  Cornthwaite  is  prin- 
cipal in  the  note,  and  he  only  surety,  with  the  usual 
prayer  for  protection  as  such. 

There  are  some  other  pleadings  in  the  case,  other  rul- 
ings and  exceptions,  but,  as  no  errors  are  assigned  upon 
them,  they  are  not  stated. 

A  demurrer,  alleging  the  insufficiency  of  the  facts 
stated,  was  sustained  to  the  answer  of  Cornthwaite,  and 
exception  reserved ;  and  this  ruling  presents  the  first 
question  for  our  consideration,  which  may  be  disposed  of 
at  once,  as  the  appellants  do  not  discuss  it  in  their  brief, 
by  saying  that  the  court  committed  no  error  in  sustaining 
the  demurrer. 

Trial  by  the  court ;  finding  for  the  appellee,  and  that 
the  makers  were  all  principals  as  to  the  payee,  and  prin- 
cipals between  themselves.  Over  a  motion  for  a  new 
trial  and  exception,  judgment  was  rendered  on  the  find- 
ing. 

We  think  the  judgment  is  correct.  Cornthwaite  could 
not  bind  the  estate  of  Lapresse  by  signing  the  note  as 
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administrator ;  but  he  bound  himself  thereby  as  principal. 
MiUs  V.  Kuykendally  2  Blackf.  47;  Carter  v.  ThoraaSj  3 
Ind.  213. 

There  is  no  evidence  showing  that  either  of  the  makers 
signed  the  note  as  surety  for  any  one  of  the  others ;  and 
there  is  nothing  in  the  circumstances  from  which  such  a 
conclusion  could  be  inferred. 

The  judgment  is  affirmed,  with  costs. 


Welborn  et  al.  v.  Coon,  Adm'r. 

Dbcedezits'  Ebttateb. — Action  by  Administrator, — Set-off, — Bartfiiership, — 
Where  a  Burviving  partner  purchases  from  the  administrator  of  his  de- 
ceased partner  the  interest  of  the  latter  in  the  partnership  property,  as 
assets  of  the  estate,  he  can  not,  in  a  suit  to  collect  the  purchase-money, 
set  off  a  debt  due  him  from  such  decedent  in  his  iifetime,  even  if  such 
set-off  grew  out  of  a  settlement  of  partnership  matters. 

From  the  Madison  Circuit  Court. 

S.  D.  Thompson,  H.  J.  Dunbar  and  J.  A.  New,  for  ap- 
pellants. 
J".  W.  Sansberry  and  S.  B,  Goodykoonts,  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appel- 
lants, as  defendants,  in  the  court  below,  to  recover  the 
amount  due  on  a  promissory  note,  of  which  the  following 
is  a  copy : 

"  September  5th,  1871.  Twelve  months  after  date,  we 
promise  to  pay  to  the  order  of  H.  Coon,  Adm'r  of  F.  F. 
Rock,  deceased,  five  hundred  and  fifteen  dollars,  value 
received,  without  any  relief  from  valuation  laws,  with 
six  per  cent,  interest  from  date. 

(Signed.)  "  J.  H.  Welborn. 

"  Claudius  Bock. 
"  W.  J.  Welborn,  Security." 
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The  complaint  averred  the  making  of  said  note  by  the 
appellants,  and  that  it  was  due  and  remained  unpaid, 
and  demanded  judgment  for.  six  hundred  dollars,  and 
other  proper  relief. 

To  this  complaint,  the  appellants  jointly  answered,  in 
two  paragraphs,  as  follows : 

1.  By  way  of  set-ofl',  the  appellants  said,  in  substance, 
that  Jesse  H.  Welborn  and  Claudius  Bock  were  princi- 
pals,  and  William  J.  Welborn  was  surety  in  the  note 
sued  on  ;  that  on  the  24th  day  of  May,  1871,  Francis  F. 
Rock,  then  in  life  but  since  deceased,  and  said  Jesse  H. 
Welborn  and  Claudius  Bock,  were  engaged  as  partners 
in  the  saw-mill  business,  and  on  said  day  the  said  Francis 
F.  Sock  was  accidentally  killed ;  that  subsequently  the  ap- 
pellee was  appointed  administrator  of  said  decedent^a 
estate,  and  as  such  took  possession  of  said  decedent's  un- 
divided interest  in  said  partnership  business,  as  assets  of 
said  estate ;  that  on  September  5th,  1871,  the  appellee,  as 
such  administrator,  sold  said  undivided  interest  in  said 
saw-mill  to  said  Jesse  H.  Welborn  and  Claudius  Bock, 
as  surviving  partners  of  said  partnership,  for  five  hun- 
dred and  fifteen  dollars,  the  appellants  executing  the  note 
in  suit  for  said  consideration  and  for  none  other ;  and 
that  the  said  Francis  F.  Rock  at  his  death  was,  and  his 
estate  and  the  appellee,  as  such  administrator,  then  were, 
indebted  to  said  Jesse  H.  Welborn  and  Claudius  Bock,  as 
surviving  partners,  in  the  sum  of  five  hundred  and  forty- 
two  dollars  and  twenty-five  cents,  setting  out  the  items 
of  such  indebtedness;  that  for  this  indebtedness  said 
Jesse  H.  Welborn  and  Claudius  Bock  recovered  judg- 
ment against  the  appellee,  as  such  administrator,  in  the 
court  below,  on  the  8d  day  of  January,  1874,  for  five  hun- 
dred and  forty-two  dollars  and  twenty-three  cents,  which 
was  unpaid ;  and  the  appellants  Jesse  H.  Welborn  and 
Claudius  Bock  offered  to  set  off  the  same  against  any 
amount  the  appellee  might  recover  against  them,  in  this 
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action,  and  demanded  judgment  for  one  hundred  dollars, 
the  residue. 

2.  The  second  paragraph  of  said  answer  was  a  gen- 
eral denial. 

Appellee  demurred  to  the  first  paragraph  of  said  an- 
swer, for  the  alleged  want  of  sufficient  facts  therein  to 
constitute  a  defence  to  the  action ;  which  demurrer  was 
sustained  by  the  court  below,  and  the  appellants  excepted 
to  this  decision. 

Notwithstanding  this  decision,  it  appears  from  the 
record,  that  afterward  the  appellee  replied  in  two  para- 
graphs to  the  first  paragraph  of  the  appellants'  answer, 
as  follows: 

1.  A  general  denial ;  and, 

2.  Former  recovery  by  the  appellants  Jesse  H.  Wel- 
born  and  Claudius  Bock,  against  the  estate  of  said  Fran- 
cis F.  Rock,  deceased,  on  the  same  indebtedness  set  up 
in  the  first  paragraph  of  the  answer,  on  the  3d  day  of 
January,  1874,  by  the  judgment  of  the  court  below  for 
five  hundred  and  forty-two  dollars  and  twenty-three 
cents,  which  said  judgment  was  still  in  full  force,  un- 
reversed, and  unappealed  from;  wherefore  the  appellee 
said,  that  appellants  should  not  recover  on  said  first  par- 
agraph. 

The  following  alleged  errors  have  been  assigned  by  the 
appellants,  in  this  court : 

Ist.  That  the  appellee's  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and, 

2d.  The  court  below  erred,  in  sustaining  the  appellee's 
demurrer  to  the  first  paragraph  of  the  appellants'  answer. 

In  their  argument  of  this  cause,  in  this  court,  the  ap- 
pellants' learned  attorneys  have  failed  to  discuss  the  first 
of  these  alleged  errors,  or  to  point  out  any  objection 
whatever  to  the  sufficiency  of  appellee's  complaint.  There 
is  no  apparent  objection  to  the  complaint ;  and  where,  as 
in  this  case,  the  appellants'  counsel  fail,  in  argument,  to 
point  out  their  objections  to  the  complaint,  we  must  re- 
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gard  the  alleged  error,  if  any  such  exists,  as  thereby  im- 
pliedly waived.  This  is  the  well-established  practice  of 
this  court.  Breekenridge  v.  McAfee,  64  Ind.  141;  and 
Grader  v.  Williams,  55  Ind.  461. 

It  seems  very  clear  to  us,  that  the  facts  stated  in  the 
first  paragraph  of  the  appellants'  answer  were  not  suf- 
ficient to  constitute  a  defence  to  appellee's  action. 

In  the  case  of  Day  huff  v.  Dayhuff^s  AdmW,  27  Ind.  158,  it 
was  declared  by  this  court  to  be  "  well  settled  that  in  a  suit 
by  an  administrator  for  a  debt  due  the  estate  of  the  de- 
cedent, originating,  as  in  this  case,  after  the  death  of  the 
intestate,  the  defendant  can  not  set  ofi'  a  debt  due  him 
by  the  intestate  before  his  decease."  And  the  reason 
assigned  for  this  decision  was,  that  "The  principle  of 
mutuality,  in  such  cases,  requires  that  the  debts  should 
not  only  be  due  to  and  from  the  same  person,  but  in  the 
same  capacity." 

Nor  do  we  think,  that  the  fact,  that  the  indebted- 
ness of  appellee's  intestate,  described  in  the  answer, 
was  due  the  appellants,  as  alleged,  as  surviving  part- 
ners, can  or  ought  to,  in  this  case,  make  any  difter- 
ence  in  the  law  applicable  thereto.  It  is  true,  that  the 
appellants,  as  surviving  partners,  had  the  exclusive  right 
to  the  possession  of  the  partnership  property,  to  sell  and 
dispose  of  the  same,  and  to  settle  up  the  partnership 
business ;  but  they  might,  and  it  seems  they  did,  waive 
this  exclusive  right.  The  appellee,  as  administrator  of 
the  deceased  partner's  estate,  by  sufferance  of  the  appel- 
lants as  we  must  assume,  took  possession  of,  and  sold  to 
the  appellants,  (he  undivided  interest  of  said  decedent  in 
said  partnership  business;  and,  upon  such  sale,  the  appel- 
lants executed  to  the  appellee  the  note  now  in  suit.  Af- 
terward, the  appellants  filed  their  claim,  and  obtained  a 
judgment  thereon,  in  the  court  below,  against  said  de- 
cedent's estate.  By  these  acts  of  the  appellants,  it  is  clear 
to  our  minds,  that  they  voluntarily  waived  any  specific 
Vol.  LVn.— 18 
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lien,  which  they  might  otherwise  have  had,  on  the  inter- 
est of  their  deceased  partner  in  the  partnership  property, 
or  the  proceeds  of  such  interest,  for  the  payment  of  their 
claim  against  said  decedent's  estate. 

Parsons,  in  his  treatise  on  the  law  of  Partnership,  p. 
450,  says,  on  the  subject  we  are  now  considering :  "  The 
surviving  partners,  if  they  hold  claims  or  a  balance 
against  the  deceased  partners,  are  treated  like  other  cred- 
itors.'^ 

We  have  already  stated  the  well-settled  law,  as  ap- 
plicable to  creditors  generally,  in  such  cases  as  the  one 
at  bar ;  and  we  know  of  no  reason  why  a  different  rule 
of  law  should  be  applied  to  this  case. 

In  our  opinion,  the  court  below  did  not  err,  in  sustain- 
ing the  appellee's  demurrer  to  the  first  paragraph  of  the 
appellants'  answer. 

The  judgment  of  the  court  below  is  afiirmed,  at  the 
appellants'  costs. 


LeASURB  et  UX.  V.  COBURN. 

FiUTTDULENT  CoNVETANGE. — AcUon  to  Set  Agide. — InttrueUan  to  Jury. — TUU' 
Bond. — ^A  judgment  debtor,  who  held  a  title-bond  for  the  oonyejanoe  of 
certain  real  estate,  being  unable  to  pay  the  purchase-money,  sold  and 
assigned  the  same  to  another,  who  paid  the  purchase-money  and  received 
a  conveyance  of  such  realty.  The  judgment-creditor  having  instituted 
an  action  to  subject  such  realty  to  the  payment  of  his  judgment,  the 
court  trying  the  cause  instructed  the  jury,  that,  if  the  defendant  had  xe- 
oeived  such  conveyance  with  knowledge  of  such  juclgment,  thus  placing 
property  of  the  judgment-debtor  beyond  the  reach  of  execution,  that  fact 
was  a  sufficient  badge  of  fraud  to  infer  that  such  sale  had  been  fraudu- 
lent. 

Mdd,  that  the  question  of  fraud  was  one  for  the  jury  alone,  and  that  the 
instruction  was  erroneous. 

From  the  Madison  Circuit  Court. 
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J.  W.  Sansherry,  E.  B.  Goodykoonts  and  C.  D.  Thomjh 
sorij  for  appellants. 
jR.  Lakcy  for  appellee. 

Perkins,  C.  J. — Suit  to  set  aside  a  conveyance  as  jfraud- 
ulent.    Judgment  for  plaintiiF,  appellee  in  this  court. 

Jennie  Coburn  obtained  a  personal  money  judgment 
against  Samuel  Leasure,  in  the  Madison  Circuit  Court,  on 
the  21st  day  of  August,  1874,  on  which  execution  was 
duly  issued,  and,  on  the  28d  day  of  September,  1874,  re- 
turned "  no  property  found." 

There  was  evidence  tending  to  show,  that,  in  June, 
1873,  said  Samuel  Leasure  held  a  title-bond  for  a  lot  in 
the  city  of  Anderson,  Madison  county,  Indiana;  that  he 
had  not  paid,  and  could  not  pay,  for  the  lot ;  that,  in  the 
month  named,  he  assigned  the  bond  to  the  now  Eliza 
Leasure,  then  a  single  woman,  but  since  intermarried 
with  said  Samuel  Leasure;  that  said  Eliza  paid  the  pur- 
chase-money of  the  lot,  with  her  own  money,  to  Mr.  Haz- 
lett,  the  maker  of  the  title-bond,  and  subsequently  re- 
ceived a  deed  from  him  for  the  property ;  that,  at  the  time 
she  received  the  assignment  of  the  title-bond  and  paid  for 
it,  she  had  no  knowledge  of  the  claim  of  Jennie  Coburn, 
though  she  might  have  had,  when,  afterward,  she  received 
the  deed. 

In  this  suit  to  subject  the  lot  to  the  payment  of  said 
Cobum  judgment,  rendered  in  August,  1874,  the  court 
instructed  the  jury,  that  "If  you  believe  from  the  evi- 
dence that  Samuel  Leasure  was  indebted  to  this  plaintiff, 
and  the  defendant  Eliza  Leasure  had  knowledge  of  such 
indebtedness,  and,  with  such  knowledge  of  his  indebted- 
ness, took  a  conveyance  to  the  lot  in  controversy,  and 
thereby  took  from  said  Samuel  Leasure  a  conveyance  of 
his  interest  in  such  lot,  whereby  the  property  of  the  defend- 
ant Samuel  Leasure,  subject  to  the  payment  of  such  debt, 
was  transferred  from  him  and  placed  out  of  the  reach  ot 
the  creditors  of  said  Samuel  Leasure;  these  circum- 
stances are  sufficient  badges  of  fraud  from  which  you  may 
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infer  that  the  sale  was  made  to  hinder,  delay  or  defraud 
the  plaintiff  in  the  collection  of  her  deht." 

The  giving  of  this  instruction  was  excepted  to  and 
made  a  ground  of  a  motion  for  a  new  trial,  which  motion 
was  overruled,  and  exception  taken. 

The  instruction  was  erroneous,  and  the  error  was  not 
cured  by  any  action  had  in  the  cause. 

Our  statute  enacts,  (1  R.  S.  1876,  p.  506,  sec.  21,)  that 
*^  The  question  of  fraudulent  intent,  in  all  cases  arising 
under  the  provisions  of  this  act,  shall  be  deemed  a  ques- 
tion of  fact,  nor  shall  any  conveyance  or  charge  be  ad- 
judged fraudulent  as  against  creditors  or  purchasers, 
solely  on  the  ground  that  it  was  not  founded  on  a  valu- 
able consideration." 

Questions  of  fact  are  for  the  jury.  The  court  erred  in 
telling  them  what  facts  w^er#  sufficient  to  justify  them  in 
inferring  fraud.  Kane  v.  Drake,  27  Ind.  29;  Parton  v. 
Yates,  41  Ind.  456 ;  Sherman  v.  Hogland,  54  Ind.  578  \ 
Pence  v.  Croan,  51  Ind.  386. 

The  court  seems  to  have  ignored  the  fact  that  the  lot 
was  paid  for  before  the  deed  was  made. 

Other  errors  are  assigned,  but  it  is  not  necessary  that 
we  notice  them  in  this  opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 


184    M6 

**  ^"'  Ward  v.  Montgomery. 

Taxes.— ilMessmeiU  <f.—Aetion  to  Quid  TUU.Svidenec-'Toix  DeedL—Per- 
MMUy^shoM  be  fint  Sold, — Where  a  tax  deed  fails  to  show  that  the  per- 
sonal property  of  the  delinquent  had  been  exhausted  before  the  sale  of 
his  real  estate,  or  that  he  had  no  such  property,  such  deed,  unless  accom- 
panied by  proper  evidence  of  such  fact,  is  inadmissible  as  evidence  of 
title. 

Sams.— jD^eot  in  7hx  Deed. — Remedy  of  Holder. — Decree. — ^Where,  in  sudi 
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action,  through  defects  in  his  tax  deed,  the  holder  fails  to  establish  his 
title  to  the  real  estate,  he  is  entitled  to  have  a  decree  against  the  realty 
for  the  amoant  found  due  him,  under  the  provisions  of  section  257, 1  B. 
a  1876,  p.  129. 

From  the  Montgomery  Circuit  Court. 

W.  H.  Thompson  and  J.  M.  Thompson,  for  appellant. 
J.  M,  LaBuCy  for  appellee. 

Perkins,  C.  J. — Suit  by  Ward,  plaintiff  and  appellant,  to 
quiet  title  to  a  tract  of  land  he  holds  by  virtue  of  a  tax 
sale  and  deed. 

Answer  in  general  denial. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  tax 
deed.  The  defendant  objected  to  its  admission,  till  proof 
had  been  made  showing  that  the  sale,  on  which  the  deed 
was  given,  was  legal.  And  the  bill  of  exceptions  states, 
"  Said  plaintiff  making  no  offer  to  prove  said  precedent 
steps  then  or  at  any  other  time,  the  court  sustained  the 
objection,  and  excluded  the  deed." 

There  was  no  error  in  this.  The  court  pursued  the  cor- 
rect practice.  It  did  not  exclude  the  evidence,  till  it  had 
given  the  party  offering  the  item  time  to  say  whether  he 
could,  in  the  course  of  the  trial,  supply  the  further  proof 
necessary  to  make  the  deed  available  as  evidence.  TTie 
Pittsburgh^  etc.,  B.  W.  Co.  v.  Conway,  ante,  p.  52. 
.  Personal  property,  if  such  is  possessed  by  the  owner  of 
the  realty,  within  the  jurisdiction  of  the  officer,  must  be 
sold  for  taxes  before  the  realty.  Abbott  v.  Edgertony 
53  Ind.  196.  And  unless  the  tax  deed  shows  that  such 
was  the  fact,  or  that  personal  property  could  not  be 
found,  proof  aliunde  of  the  facts  must  be  given  on  the  trial, 
before  the  tax  deed  is  of  any  force  as  evidence  of  title. 
Ellis  V-  Kenyon,  25  Ind.  134,  is  in  point.  The  tax  deed  is 
evidence  only  of  the  facts  recited  in  it.  1  R.  S.  1876,  p. 
123,  sec.  224 ;  and  the  deed  in  question  made  no  recitation 
on  the  subject  of  personal  property. 

The  court  then  proceeded,  under  section  257, 1  R.  S. 
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1876,  p.  129,  to  ascertain  the  amount  due  the  plaintifi^  and 
gave  him  a  decree  therefor.     The  defendant  excepted. 
The  action  of  the  court  was  within  the  statute. 
The  judgment  is  affirmed,  with  costs,  etc. 


Dixon  et  al.  v.  Hunter. 

HoBTGAGE. — Beecrding  Assignment, — Notice, — Prior  to  the  taking  effect  of 
the  act  of  March  6thy  1877,  (Acts  1877,  Beg.  Sess.,  p.  99,)  which  provides 
for  recording  amignments  of  mortgagee,  there  was  no  statute  requiring 
such  record  and  making  it  notice,  and  therefore  assignees  were  guilty  of 
no  laches  in  not  recording  such  assignments. 

6am£. — Foreclosure  by  Assignee. — Bights  of  Junior  Mortgagee, — JPleading, — 
Former  AdjudMoHon, — In  an  action  for  foreclosure,  prior  to  the  taking 
effect  of  such  act,  hy  an  assignee  who  had  not  placed  his  assignment  on 
record,  against  the  mortgagee,  mortgagor  and  a  junior  mortgagee,  the 
latter  answered,  that  theretofore,  after  the  date  of  the  assignment  to  the 
plaintiff*,  in  an  action  by  a  third  person  against  the  senior  mortgagee  aind 
the  mortgagor,  such  senior  mortgage  had  been  adjudged  satisfied,  and 
that,  relying  upon  such  decree  and  without  notice  of  Uie  assignment  to 
plaintiff*,  he  had,  in  good  faith,  taken  his  mortgage. 

Htld^  on  demurrer,  that  the  answer  is  insufficient. 

From  the  Ripley  Circuit  Court. 

W.  D.  Willson  and  T.  E.  Willson^  for  appellants. 
6r.  Durbin^  for  appellee. 

Howe,  J. — The  appellee,  as  plaintiff,  sued  the  appellants, 
as  defendants,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  on  the  19th  day  of  May,  1868,  the  appellant  Rebecca 
Dixon  and  her  husband,  John  Dixon,  then  in  full  life 
but  since  deceased,  executed  a  mortgage,  conveying  to 
the  appellant  Archelaus  Lingo  the  real  estate  in  Ripley 
County,  Indiana,  therein  described,  as  security  for  the 
payment  of  two  notes,  of  even  date  with  said  mortgage. 
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each  for  the  sum  of  three  hundred  and  twenty-five  dol- 
lars, executed  by  the  mortgagors,  and  payable  in  one 
and  two  years  from  date  to  the  order  of  said  mortgagee ; 
that  the  said  mortgage  was  duly  recorded  in  the  recorder's 
office  of  said  Ripley  county,  on  the  27th  day  of  May, 
1868;  that  the  note  payable  one  year  after  date  had 
been  fully  paid ;  that  the  appellant  Archelaus  Lingo  as- 
signed in  writing  the  said  mortgage,  and,  without  writing 
but  by  delivery,  the  said  note  payable  two  years  after 
date  to  one  Jeptha  Fleming,  who  assigned,  in  writing, 
the  said  note  and  mortgage  to  the  appellee,  and  said 
note  was  due  and  unpaid.  Copies  of  the  said  last-men- 
tioned note  and  mortgage,  and  of  the  written  assignments 
thereof,  were  filed  with  and  made  parts  of  the  complaint; 
and  the  said  Archelaus  Lingo  was  made  a  defendant  to 
tnswer  as  to  his  interest  in  said  note.  The  appellant 
Joseph  Dunlap  was  made  a  defendant,  as  a  junior  mort- 
gagee ;  and  the  other  appellants  were  made  defendants, 
B8  the  only  heirs  at  law  of  said  John  Dixon,  deceased. 
And  judgment  was  demanded  for  six  hundred  dollars, 
the  foreclosure  of  the  mortgage,  the  sale  of  the  property, 
etc. 

To  this  complaint,  the  appellant  Joseph  Dunlap  sepa- 
rately answered  in  five  paragraphs;  but  subsequently 
he  withdrew  the  first  and  fourth  paragraphs  of  said  an- 
swer, leaving  in  the  record  only  the  second,  third  and 
fifth  paragraphs  thereof.  The  appellee's  demurrers  to 
the  said  second,  third  and  fifth  paragraphs  of  said  Joseph 
Dunlap's  answer,  for  the  want  of  sufficient  facts  in  either 
paragraph  to  constitute  a  defence  to  the  action,  were  sever- 
ally sustained  by  the  court  below,  and  to  these  decisions 
the  appellants  excepted.  The  appellant  Archelaus  Lingo 
answered  the  complaint,  admitting  his  transfer  of  the  note 
and  mortgage  sued  on  to  Jeptha  Fleming.  The  appellant 
Joseph  Dunlap  failing  to  answer  further,  and  the  other 
appellants  making  default,  the  cause  was  tried  by  the 
court,  and  a  finding  and  judgment  made  and  rendered  in 
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favor  of  appellee,  for  the  amouut  due  on  said  note,  and 
for  the  foreclosure  of  said  mortgage,  etc. 

The  only  alleged  errors  of  the  court  below,  assigned 
by  the  appellants  in  this  court,  are  the  decisions  of  the 
former  court,  in  sustaining  the  appellee's  demurrers  to 
the  second,  third  and  fifth  paragraphs  of  said  Dunlap's 
answer.  These  three  paragraphs  of  answer  set  up  sub- 
stantially the  same  defence.  We  need  not  set  them  out 
in  detail,  but  we  will  give  the  substance  of  the  defence 
relied  upon  by  said  Joseph  Dunlap,  in  each  of  said  pai- 
agraphs  of  answer.  Before  doing  so,  however,  we  may 
premise,  that  it  appears  from  the  exhibits  filed  with  ap- 
pellee's complaint,  that  the  mortgage  sued  upon  was  as- 
signed by  the  mortgagee,  Lingo,  to  said  Jeptha  Fleming, 
on  the  19th  day  of  May,  1869,  and  that  both  the  note 
and  mortgage  sued  on  were  assigned  by  said  Fleming  tD 
the  appellee,  on  the  24th  day  of  November,  1869. 

The  appellant  Dunlap's  defence  to  appellee's  actioi 
may  be  summarized,  as  follows :  That  on  the  Ist  day  ol 
March,  1873,  in  an  action  in  the  court  below,  wherein 
one  William  S.  Rice  was  plaintiiF,  and  said  Rebecca  Dixon 
and  John  Dixon,  her  husband,  then  living,  and  said 
Archelaus  Lingo,  the  mortgagee  in  the  mortgage  sued  on 
in  this  action,  were  defendants,  the  said  court  rendered 
judgment  that  said  mortgage  had  been  fully  paid  off  and 
satisfied,  which  said  judgment  was  of  record  in  the 
proper  order  book  of  the  court  below ;  that  no  record 
was  ever  made  of  the  assignments  of  the  mortgage  sued 
on,  and  that  said  Dunlap  had  no  notice,  actual  or  other- 
wise, that  any  assignment  of  said  mortgage  had  ever  been 
made  by  said  Archelaus  Lingo  or  any  other  person ;  that 
oil  the  faith  of  said  judgment  of  satisfaction  of  said 
mortgage,  and  fully  believing  that  said  mortgage  was 
paid  off  and  satisfied,  the  said  Joseph  Dunlap,  in  good 
faith,  on  the  7th  day  of  March,  1873,  took  from  said 
John  and  Rebecca  Dixon,  then  the  owners  of  said  real 
estate,  a  mortgage  thereon  to  secure  the  payment  of  their 
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note  to  him,  of  the  same  date,  for  six  hundred  and  twenty- 
five  dollars,  payable  five  years  after  date ;  that  his  said 
mortgage  and  note  were  wholly  unpaid  and  unsatisfied ; 
and  that  said  judgment  of  satisfaction  of  the  mortgage 
sued  on  by  the  appellee  was  unreversed  and  then  in  full 
force.  And  said  Dunlap  asked  that  his  said  mortgage 
might  be  declared  a  prior  lien  on  said  real  estate  to  the 
mortgage  sued  on  by  appellee. 

It  is  a  clear  proposition,  we  think,  too  plain  for  argu- 
ment, that  the  appellee's  demurrers  were  properly  sus- 
tained by  the  court  below  to  the  second,  third  and  fifth 
paragraphs  of  said  Dunlap's  answer.  At  the  time  the 
mortgage  sued  upon  by  the  appellee  was  assigned  by  the 
mortgagee  to  Jeptha  Fleming,  or  by  said  Fleming  to  the 
appellee,  and,  indeed,  until  the  laws  of  1877  were  "pub- 
lished and  circulated  in  the  several  counties  of  this  State, 
by  authority,"  there  was  no  law  or  statute  providing  for 
the  record  of  the  assignments  of  mortgages,  and  making 
feuch  record  notice.  Therefore,  no  laches  can  be  imputed 
to  the  appellee  or  his  assignor.  It  will  not  do  to  say  that 
the  appellee  is  bound  and  concluded,  or  in  any  wise 
aftected,  by  the  judgment  of  satisfaction  of  said  mortgage 
against  the  mortgagee,  made  and  entered  long  after  the 
mortgagee  had  ceased  to  have  any  interest  in  the  mort- 
gage debt,  without  any  notice,  actual  or  constructive,  of 
the  proceedings  and  judgment,  to  the  appellee,  as  the 
holder  of  said  mortgage  debt.  This  conclusion  is  in 
strict  harmony  with  the  doctrine  of  the  case  of  Hasselman 
V.  McKeman,  50  Ind.  441.  But  it  seems  to  us  that  the 
case  of  Lapping  v.  Duffy,  47  Ind.  51,  is  decisive  of  the 
case  at  bar.  In  the  case  last  cited,  the  mortgagee,  after 
he  had  parted  with  the  mortgage  debt,  was  induced  to 
enter  an  acknowledgment  of  satisfaction  of  the  mortgage, 
on  the  record  thereof;  and  it  was  held  by  this  court,  that 
such  entry  of  satisfaction  did  not  affect  the  rights  of  the 
holder  of  the  mortgage  debt,  and  that  incumbrancers 
whose  liens  were  acquired  after  such  entry  would  not  be 
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protected  as  purcliasers  for  value,  without  notice  of  such 
prior  lien. 

By  an  act  approved  March  6th,  1877,  to  amend  section 
7  of. "  An  act  concerning  mortgages,"  approved  May  4th, 
1852,  (2  R.  S,  1876,  p.  335,)  the  law  on  this  subject  of 
the  assignment  of  mortgages  has  been,  as  we  think, 
wisely  changed  and  improved.  By  this  amendatory  act, 
which  became  a  law  on  the  2d  day  of  July,  1877,  pro- 
vision is  made  for  the  record  of  the  assignments  of  mort- 
gages, and  ^^  the  mortgagor  and  all  other  persons  shall  be 
bound  "  by  the  record  thereof.  Acts  1877,  Reg.  Sess.,  p.  99 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  in  sustaining  the  appellee's  demurrers  to  the  sec- 
ond, third  and  fifth  paragraphs  of  said  Joseph  Dunlap's 
separate  answer. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellants'  costs. 


Bales  et  al.  v.  Brown. 


Amendment. — Cjf  Judgment,-^Nwi4:  Bro  Tune  Entry. — Nodeer-^WLete,  by 
151  'j2|  mistake,  the  name  of  a  party,  against  whom,  with  others,  a  jadgment  has 

been  rendered,  is  omitted  from  the  entry  of  such  judgment,  such  mistake 
may,  on  proper  notice  to  aU  concerned,  be  corrected  at  any  time  by  a 
nu/nc  pro  tunc  entry,  if  there  be  some  preceding  entry  in  the  original 
cause,  by  which  the  correction  may  be  made. 

From  the  Monroe  Circuit  Court. 

i2.  A.  Fulk,  for  appellants. 
G.  W.  Grubbs,  for  appellee. 

BiDDLE,  J.— T-Notice  and  motion  to  correct  a  record  by  a 
nunc  pro  tunc  entry,  brought  after  the  term  at  which  the 
record  was  made  had  expired. 

The  notice  states,  that  the  court,  at  a  previous  tenoi 
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had  rendered  jadgment  in  the  case  against  Jackson  BaleS) 
Stephen  Bales  and  Thomas  I.  Farr,  hat,  by  a  misprision 
of  the  clerk,  the  jadgment  was  entered  against  Jackson 
Bales  alone ;  that  afterward  Thomas  McGinnis  entered 
himself  as  replevin  bail  apon  the  judgment,  as  rendered, 
against  all  the  defendants,  and  moved  the  court  to  correct 
the  record  by  a  nunc  pro  tunc  entry,  so  as  to  show  that 
the  jadgment  was  rendered  against  the  three  defendants, 
instead  of  on]y  one. 

The  defendants  jointly  demurred  to  the  motion  for 
want  of  facts,  and  the  defendants  Jackson  Bales  and 
Thomas  McQinnis  jointly  demurred  for  misjoinder  of 
parties  in  making  them  defendants. 

The  court  overruled  the  demurrers,  and  the  appellants 
excepted.  They  then  answered,  and  the  cause  was  heard 
by  the  court,  and  the  record  ordered  to  be  corrected  by  a 
nunc  pro  tunc  entry,  as  moved.  The  appellants  prepared 
the  case,  and  appealed  from  the  judgment  to  this  court. 

This  proceeding  is  simply  a  motion  made  upon  notice 
to  the  opposite  parties,  and  all  interested  in  the  case  were 
properly  notified.  Buch  a  notice  does  not  contemplate 
adversary  pleadings^  like  an  original  civil  action.  It  is 
auxiliary  to  the  preceding  record  in  the  case,  and  not  an 
independent  suit.  The  pleadings,  however,  and  the  rul- 
ings of  the  court  upon  them,  are  harmless. 

There  is  a  bill  of  exceptions  in  the  record,  filed  upon 
overruling  a  motion  for  a  new  trial.  It  contains  certain 
evidence,  but  it  does  not  inform  us  that  it  contains  all  the 
evidence  given  at  the  hearing  of  the  motion.  The  court 
below  doubtless  decided  correctly ;  at  least  there  is  noth- 
ing in  the  record  that  shows  us  to  the  contrary.  Nunc 
pro  tunc  entries  to  correct  records  may  be  made  at  any 
time,  on  notice,  when  there  is  something  preceding  the 
misprision,  by  which  the  correction  may  be  made.  Fite  v. 
Do(?,  1  Blackf.  127 ;  Songer  v.  Manwaring^  1  Blackf.  251 ; 
King  v.  Anthony,  2  Blackf.  181 ;  Smith  v.  MyerSj  5  Blackf. 
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223 ;  McManus  v.  Richardson^  8  Blackf.  100 ;  Makepeace  y. 
Lukens,  27  Ind.  435. 
The  judgment  is  affirmed,  with  costs. 


Stall  et  al.  v.  Cassady,  by  his  next  Friend. 

Pabxnership. — Dissolution. — Notice  qf. — Liability  oj  BeUring  Bcainer, — A. 
retiring  partner,  who  desireR  to  avoid  liability  for  future  debts  of  the 
new  firm,  which  may  be  contracted  by  it  to  persons  who  have  had  deal- 
ings with  the  old  firm,  must  cause  notice  of  his  retirement  to  be  given 
to  such  persons. 

From  the  Boone  Circuit  Court. 

S.  M.  BurkCy  for  appellants. 

<S,  -ff.  Buskirk  and  J.  W.  Nichols  for  appellee. 

Perkins,  C.  J. — Suit  upon  a  promissory  note,  against 
Thompson  and  Stall  as  makers.  Answer,  by  Stall,  of 
non  est  factum.  Thompson  made  default.  Trial  by  the 
court.  Judgment  for  the  plaintiff.  New  trial  denied. 
Appeal.  Error  assigned,  overruling  the  motion  for  a  new 
trial  upon  the  evidence. 

It  appeared  by  the  evidence,  that  William  A.  Thompson 
and  Robert  Stall  were  partners  during  the  years  1871, 
1872,  and  a  part  of  1873 ;  that  their  office  was  in  Indi- 
anapolis; that  in  the  early  part  of  1873,  StoU  retired 
from  the  firm,  but  gave  no  notice  whatever  of  the  fact. 
At  its  date,  the  following  note  was  given  for  a  balance  due 
for  services  rendered  in  1872  and  1873  to  the  firm  of 
Thompson  &  Stall : 

"  $52.86.  Indianapolis,  July  28th,  1873. 

"  Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  W.  T.  Cassady,  at  the  Merchanlis  National  Bank  ot 
Indianapolis,  Ind.,  fifty-two  86-100  dollars,  with  ten  per 
cent,  interest  after  maturity,  and  attorney's  fees  if  suit  be 
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instituted  on  this  note ;  value  received,  without  any  relief 
from  valuation  or  appraisement  laws.  The  drawers  and 
endorsers  severally  waive  presentment  for  payment,  pro- 
test and  notice  of  protest  of  this  note. 

"Thompson  &  Stall." 

Stall  contends  that  the  note  is  not  his,  even  as  to  an 
innocent  holder,  as  it  was  executed  after  his  retiring  from 
the  firm. 

It  is  just  that  he  should  be  liable  on  the  note,  in  this 
case ;  and  that  he  is,  would  seem  to  be  decided  in  the 
cases  of  Hunt  v.  Hall,  8  Ind.  215,  Cregler  v.  Durham^  9 
Ind.  875,  and  cases  cited  in  note. 

If  Thompson  had  given  the  note  in  question,  for  a  new 
consideration  in  the  line  of  the  partnership,  to  the  plain- 
tiff, it  would  have  bound  Stall,  under  the  circumstances 
of  this  case.  Surely  then,  it  should  bind  him  for  a  debt 
for  which  he  is  actually  liable,  and  that  it  does  so  is  estab- 
hshed  by  the  following  cases,  in  addition  to  those  above 
cited :  Hutchins  v.  SimSy  8  Humph.  428 ;  Ketcham  v.  Clarky 
6  Johns.  144;  Kirkman  v.  SnodgrasSj  3  Head,  870.  In 
this  latter  case,  the  following  proposition  is  decided : 

"  Persons  who  have  had  previous  dealings  with  a  firm 
must  have  actual  notice  of  its  dissolution  before  they  are 
deprived  of  their  right  to  hold  all  its  members  responsible 
for  the  contract  of  one,  made  in  good  faith,  in  the  name 
of  the  firm." 

Nearly  the  same  doctrine  is  held  in  Lowe  v.  Pennyf  7 
La.  An.  856,  and  in  PraM  v.  Page,  82  Vt.  18. 

The  'udgment  is  affirmed,  with  costs. 
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8TATirrE  OF  LDfnATiQN&— ^eetba  en  Ofieial  BanidL—TnmMp  IVvdee, — ^An 
action  npon  the  official  bond  of  a  township  trustee,  if  not  oonimeneed 
within  three  jears  after  the  aocming  of  the  cause  of  action,  is,  as  to 
sureties,  barred  by  the  statute  of  limitations. 

Same, — AmendmenL — New  EekUor. — If  an  action  upon  such  bond  be  com- 
menced within  three  years  after  the  cause  of  action  has  accrued,  by  an 
incompetent  relator,  and,  after  the  expiration  of  that  time,  a  substituted 
complaint  by  a  competent  relator  be  filed  in  such  cause,  the  action,  as  to 
sureties,  is  barred. 

From  the  Ripley  Circuit  Court. 

JE.  P.  Ferris  and  W.  K.  Spencer^  for  appellants. 
W.  D.  Ward  and  J.  B.  Bebuckj  for  appellee. 

Pbbkins,  C.  J. — ^A  suit,  on  the.  relation  of  a  different 
party,  against  the  same  defendants,  was  before  this  court 
and  decided  at  the  November  term,  1874.  Hawthorn  v. 
The  State^  ex  rel.  Johnson  Township^  48  Ind.  464.  The 
judgment  in  that  case  was  reversed. 

Afterward,  a  substituted  complaint  was  filed  by  the 
present  relator-  The  substituted  complaint  is  the  only 
one  appearing  in  the  record  of  the  cause  now  before  us. 
We  know  nothing  of  the  contents  of  the  former.  The 
substituted  complaint  was  filed  on  the  8th  day  of  Septem- 
ber, 1875.  It  was  based  upon  the  ofiicial  bond  of  John 
M.  Stewart,  as  township  trustee,  and  alleged  a  cause  of 
action  accruing  in  October,  1870. 

A  demurrer  to  the  complaint  was  overruled,  and  ex- 
ception taken. 

The  defendant  then  filed  several  paragraphs  of  answer 
of  the  statute  of  limitations  of  three  years,  and,  also,  other 
paragraphs.  A  demurrer  was  sustained  to  each  and  all 
of  those  setting  up  the  statute  of  limitations,  and  excep- 
tions were  reserved. 

We  will  first  consider  and  decide  the  question  of  limi- 
tation ;  for,  if  the  suit  is  barred  by  that  statute,  we  need 
examine  no  other  question. 
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Suits  against  the  makers  of  official  bonds  must  be  com- 
menced within  three  years  from  the  time  the  cause  of 
action  accrued.  2  R.  S.  1876,  p.  122,  sec.  211 ;  Pickett  v. 
The  Statey  ex  ret,  etc.,  24  Ind.  866.  But,  by  the  appellee,  it  is 
contended,  that,  as  matter  of  fact,  this  suit  was  commenced 
within  that  time ;  and  that  the  substitution  of  a  new  com- 
plaint, on  the  relation  of  a  new  party,  after  the  expiration 
of  three  years,  is  but  a  continuation  of  the  suit  com- 
menced by  a  former  incompetent  relator,  which  was  com- 
menced within  three  years ;  while,  on  the  other  side,  this 
proposition  is  denied. 

In  a  suit  upon  the  official  bond  of  a  township  officer, 
the  relator  is  the  real  plaintiff,  and  the  question  is,  whether 
a  suit  by  a  plaintiff  who  has  no  cause  of  action,  and  is 
dismissed  from  court  for  that  reason,  can  prevent  the  run- 
ning of  the  statute  against  the  plaintiff  who  has  the  cause 
of  action,  but  neglects  to  sue  upon  it. 

In  Lagow  v.  NeilsoUy  10  Ind.  188,  it  is  said : 

'^Generally  speaking,  an  amendment  to  a  complaint 
has  relation  to  the  time  the  complaint  was  filed;  but  this 
never  occurs  when  such  amendment  sets  up  a  title  not 
previously  asserted,  and  which  involves  the  question  of 
the  statute  of  limitations.  Miller  v.  Mclntire^  1  McLean, 
85 ;  Same  Case,  6  Pet.  62."  See,  also,  Jones  v.  Porter^  28 
Ind.  66,  where  the  same  doctrine  is  held,  as  to  the  intro- 
duction of  a  new  party. 

We  think  this  suit  can  not  be  regarded  as  having  been 
commenced  by  the  former  relator,  and  that,  as  to  the 
sureties,  it  is  barred  by  the  statute  of  limitations. 

It  is  not  within  section  218  of  the  practice  act.  2  R.  S. 
1876,  p.  127. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  etc. 


288  SUPREME  COURT  OF  ENT)IAXA. 

Poftnberger  r.  Blaffartooe. 


m  mr  PoFFKNBEResB  r.  Blackstohs. 


I 


Real  Ebtatx^  Action  to  Reootexl — Uidaa^  DdaOiam.'-D^mea  Admu- 
tSbte  wUktmt  Flea, — EfoidemM. — Harmkm  Error. — ^In  an  action  to  reooTer 
real  estate,  hronght  nnder  the  pfoTiaionB  of  the  acta  of  Maj  13th,  1852, 
and  March  4th,  1853,  (2  K  &  1376,  p.  662,)  "conccnni^  the  nnlawfol 
detention  of  lands,"  etc.,  all  defences  maj  be  given  in  cTidence  without 
plea,  and,  therefore,  the  sastaining  of  a  demorrv  to  an  answer  is  harmless. 

Bakk — Smpreme  Gtmri. — JVodice. — Beeord, — ^Where,  in  sach  action,  the  ey- 
idenoe  is  not  in  the  record,  on  appeal  to  the  Saprone  Gonrt,  no  qaestion 
is  presented  hj  the  oTerroling  of  a  motion  for  a  new  triaL 

From  the  Wells  Circuit  Court 

jD.  T.  Smith,  J.  E.  McDonald,  J.  M.  BuOer,  F.  B.  Me- 
Donald  and  (r.  (7.  Butler ,  for  appellant. 

HowK,  J. — ^The  appellee,  as  plaintiff,  sued  the  appellant, 
as  defendant,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  on  the  29th  day  of  June,  1872,  "  and  at  sundry  other 
times  thereafter,"  the  appellant  became  the  tenant  of  the 
appellee  of  in-lot  number  six,  on  the  recorded  plat  of  Jacob 
Poffenberger's  addition  to  the  town  of  Bluffl;on,  Wells 
County,  Indiana,  and  as  such  became  indebted  to  the 
appellee,  at  sundry  times,  for  the  sum  of  one  hundred 
and  eight  dollars,  rent  for  said  premises,  which  sum  was 
all  due  and  unpaid  on  the  27th  day  of  December,  1873 ; 
whereupon  the  appellee  served  on  the  appellant  a  written 
notice,  by  copy  delivered  to  appellant  on  the  12th  day  of 
January,  1874,  notifying  the  appellant,  as  appellee's  tenant, 
that  said  rent  was  due  and  unpaid,  and  that  appellant  must 
quit  possession  of  said  premises  within  ten  days  from  said 
service,  a  copy  of  which  notice  was  attached  to  said  com- 
plaint as  a  part  thereof;  that  said  ten  days  elapsed  on  the 
22d  day  of  January,  1874 ;  and  that  said  tenant,  having 
failed  to  pay  said  rent  or  any  part  thereof,  then  held  pos- 
session of  said  premises,  unlawfully  detaining  the  same 
from  the  appellee,  to  the  appellee's  damage  ten  dollars ; 
wherefore  the  appellee  demanded  judgment  for  the  pos- 
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eesBion  of  said  premises  and  ten  dollars  damages  for  said 
unlawful  detention,  and  for  other  proper  relief. 

To  the  appellee's  complaint,  the  appellant  answered  in 
three  paragraphs ;  the  first  of  which  was  a  general  de- 
nial, and  each  of  the  other  two  set  np  affirmative  matter, 
in  bar  of  the  action.  Appellee's  demurrers  to  the  second 
and  third  paragraphs  of  the  answer,  for  the  want  of  suf- 
ficient facts,  were  severally  sustained  by  the  court  below, 
and  to  these  decisions  the  appellant  excepted.  The  view 
which  we  have  taken  of  this  cause  makes  it  unnecessary 
for  us  to  set  out  at  length  the  several  paragraphs  of  ap- 
pellant's answer. 

And  the  action  being  at  issue  on  the  general  denial, 
there  was  a  trial  by  the  court  below,  without  a  jury,  and 
the  court  found  for  the  appellee,  that  he  was  entitled  to 
the  possession  of  the  premises  described  in  his  complaint. 
And  the  appellant's  written  motion  for  a  new  trial  hav- 
ing been  overruled,  and  his  exception  saved  thereto,  judg- 
ment  was  rendered  by  the  court  below  on  its  finding. 

The  appellant  has  assigned,  in  this  court,  the  following 
alleged  errors  of  the  court  below,  to  wit : 

1st.  In  sustaining  the  appellee's  demurrer  to  the  second 
paragraph  of  the  appellant's  answer; 

2d.  In  sustaining  the  appellee's  demurrer  to  the  third 
paragraph  of  the  appellant's  answer ;  and, 

8d.  In  overruling  the  appellant's  motion  for  a  new 
trial. 

The  first  two  of  these  alleged  errors  may  well  be  con- 
sidered together.  And  the  first  thought  which  suggests 
itself,  in  considering  the  questions  presented  by  these  two 
errors,  is,  that  the  second  and  third  paragraphs  of  the 
appellant's  answer  were  improper  and  unnecessary  plead- 
ings, in  such  actions  or  proceedings  as  the  one  now  before 
us.  It  is  manifest,  from  the  averments  of  his  complaint, 
that  the  appellee  brought  this  action  against  the  appellant 
under  the  provisions  of  an  act  entitled  "  An  act  concerning 
Vol.  LVII.— 19 
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the  unlawful  detention  of  lands  and  the  recovery  thereof'' 
approved  May  13th,  1862.  2  R.  S.  1876,  p.  662.  As  orig- 
inally enacted,  this  act  authorized  the  commencement  of 
such  actions  as  this,  only  before  a  justice  of  the  peace  of 
the  county  in  which  the  lands  lay ;  but,  by  an  act  ap- 
proved March  4th,  1853,  it  was  provided,  that,  in  all  such 
actions,  the  courts  of  common  pleas  should  have  concur- 
rent jurisdiction  with  justices  of  the  peace.  2  R.  S.  1876, 
p.  662,  note  3.  By  the  provisions  of  the  79th  section  of 
the  act  abolishing  courts  of  common  pleas,  etc.,  approved 
March  6th,  1873,  circuit  courts  had  the  same  jurisdiction 
conferred  on  them,  as  had  before  that  time  been  exercised 
by  courts  of  common  pleas.  1  R.  S.  1876,  p.  390.  Cir- 
cuit courts  now  have,  therefore,  concurrent  jurisdiction 
with  justices  of  the  peace,  in  all  such  actions. 

But  the  actions  are  statutory,  and,  so  far  as  the  pleadings 
and  practice  therein  are  concerned,  they  are  governed  by 
the  provisions  of  the  first  mentioned  act  of  May  13th,  1852, 
supra.  This  act,  as  we  construe  it,  does  not  contemplate 
nor  provide  for  the  filing  of  any  pleading  or  answer  by 
the  defendant  in  such  actions.  The  act  specifies  what  the 
complaint,  in  such  an  action,  shall  contain,  but  the  only 
provision  in  regard  to  the  proceedings  subsequent  to  the 
complaint  contemplates  that  such  proceedings  shall  be 
the  same  as  "  in  civil  cases  before  justices."  2  R.  S.  1876, 
p.  663,  sec.  4. 

"All  matter  of  defence,  except  the  statute  of  lim- 
itations, set-ofl',  and  matter  in  abatement  may  be 
given  in  evidence  without  plea,"  in  civil  cases  before 
justices.  2  R.  8. 1876,  p.  612,  sec.  34.  It  follows,  there- 
fore, that  all  the  matters  of  defence,  which  were  stated 
and  set  forth  in  the  second  and  third  paragraphs  of  the 
appellant's  answer,  in  this  action,  might  have  been  given 
in  evidence  on  the  trial,  "  without  plea."  This  being  so, 
it  is  clear  that  no  harm  was  done  the  appellant  by  the 
decision  of  the  court  below,  sustaining  the  appellee's  de- 
murrers to  these  paragraphs  of  answer.     It  has  often 


MAT  TERM,  1877.  291 

Owen  «.  Owen,  Adm'r. 

been  held  by  this  court,  that  it  is  a  harmless  error  to  im- 
properly sustain  a  demurrer  to  a  paragraph  of  answer, 
when  all  the  material  facts  alleged  therein  are  admissible 
otherwise,  without  such  paragraph.  Strough  v.  GeaVy  48 
Ind.  100,  and  Maxwell  v.  Brooks^  64  Ind.  98. 

Our  conclusion  is,  that  the  first  and  second  alleged 
errors,  in  this  cause,  are  not  available  to  the  appellant 
for  any  purpose. 

The  evidence  on  the  trial  of  this  cause,  in  the  court 
below,  is  not  in  the  record;  and,  therefore,  the  third 
alleged  error  presents  no  question  for  our  consideration. 

We  find  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


Owen  v.  Owen,  Adm'e* 

Dbcedkhts^  Ebtate&— i)eMen<8.— ^diiZfory  of  Wife.—AIhwanee  of  Widow. — 
Wbere  a  wife  has  abandoned  her  husband,  and,  at  the  time  of  his  death, 
is  living  in  adultery,  the  32d  section  of  the  statute  of  descents  preyents 
her  from  taking  the  personal  property  otherwise  aUowed  by  statute  to 
the  widow. 

ScFREMi:  CJouBT.— IVaceiee.— J?iff  of  JErajpewiw.— The  truth  of  matter  al- 
leged as  cause  for  a  new  trial  must,  on  appeal  to  the  Supreme  CSourt,  be 
shown  by  a  bill  of  exceptions,  unless  it  otherwise  appears. 

From  the  Hendricks  Circuit  Court. 

J.  H.  Goodwin^  for  appellant. 
L.  M.  Campbelly  for  appellee. 

WoEDBN,  J. — Jennie  A.  Owen  filed  her  claim  against 
the  estate  of  the  deceased,  claiming  as  his  widow  the  sum 
of  five  hundred  dollars,  the  amount  allowed  by  law  to 
widows  of  deceased  persons. 

The  administrator  answered,  that  the  said  Jennie  was 
the  widow  of  the  deceased,  but  that  she  had  abandoned 
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her  said  husband  before  his  death,  and  was,  at  the  time 
of  his  death,  living  in  adultery  with  one  James  Miller ; 
wherefore,  etc. 

The  plaintiff  demurred  to  this  answer  for  want  of  suf- 
ficient facts,  but  the  demurrer  was  overruled,  and  she 
excepted.  Reply  in  denial,  trial  by  jury,  verdict  and 
judgment  for  the  defendant. 

Errors  are  assigned  upon  the  ruling  on  the  demurrer, 
and  in  overruling  a  motion  for  a  new  trial. 

The  question  arising  on  the  demurrer  is,  whether  a 
woman  who  abandons  her  husband  in  his  lifetime,  and 
is,  at  the  time  of  his  death,  living  in  adultery,  is  entitled 
to  the  five  hundred  dollars  allowed  by  statute  to  widows 
generally. 

The  statute  of  descents,  approved  May  14th,  1852, 
provides,  that,  "  If  a  wife  shall  have  left  her  husband,  and 
shall  be  living  at  the  time  of  his  death,  in  adultery,  she  shall 
take  no  part  of  the  estate  of  her  husband."  1  R.  8. 1876, 
p.  413,  sec.  32. 

Section  21  of  the  same  statute  provides,  that  a  surviving 
wife  should  be  entitled  in  certain  cases  to  three  hundred 
dollars,  before  distribution. 

Then  the  act  providing  for  the  settlement  of  decedents' 
estates,  approved  June  17th,  1852,  provided,  that  a  widow 
might  select  property  appraised  not  to  exceed  in  value 
three  hundred  dollars.  2  G.  &  H.,  p.  495,  sec.  43.  The 
section  last  cited  was  amended  in  1869,  so  as  to  give  the 
widow  five  hundred  dollars  in  property  at  its  appraised 
value,  or  in  money  out  of  the  first  received  by  the  admin- 
istrator. It  was  again  amended  in  1871,  making  the 
amount  payable  out  of  real  estate,  in  case  of  a  deficiency 
of  personal,  and  payable  in  the  same  order  in  which 
judgments  and  mortgages  are  payable.  See  2  R.  S.  1876, 
p.  507,  sec.  43. 

None  of  these  statutes  providing  for  surviving  wives 
repeal,  expressly  or  by  implication,  the  32d  section  above 
set  out,  on  the  subject  of  descents.     The  law  of  de- 
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Bcenta  and  that  regulating  the  settlement  and  distribution 
of  estates  are  upon  the  same  general  subject,  and  may 
well  be  construed  together.  And  construing  them  to- 
gether, letting  the  provisions  of  each  stand  as  far  as  pos- 
sible consistently  with  the  evident  purpose  and  design 
of  the  whole,  it  is  clear  that  a  surviving  wife  is  not  en- 
titled to  the  five  hundred  dollars  if  she  come  within 
the  provision  in  section  32  of  the  act  on  the  subject  of 
descents.  We  are  of  opinion,  taking  the  statutes  alto- 
gether, that  it  was  not  the  intention  of  the  Legislature 
to  give  the  surviving  wife  the  five  hundred  dollars  in 
case  she  had  left  her  husband  and  was  living,  at  the 
time  of  his  death  in  adultery,  and,  therefore,  that  the 
court  committed  no  error  in  overruling  the  demurrer  to 
the  answer. 

No  question  arises  on  the  motion  for  a  new  trial.  The 
evidence  is  not  in  the  record,  nor  is  there  any  bill  of  ex- 
ceptions. One  of  the  causes  assigned  for  a  new  trial  was, 
that  the  court  excluded  the  plaintifi'  as  a  witness  in  her 
own  behalf,  when  ofiSered  to  prove  certain  matters  set  out. 
But  the  truth  of  the  cause  assigned  for  a  new  trial  must 
be  made  to  appear  by  a  bill  of  exceptions,  unless  it  other- 
wise appears.  Bishop  v.  Welch^  54  Ind.  527.  There  is 
nothing  in  the  record  showing  the  truth  of  the  cause  as- 
signed for  a  new  trial. 

The  judgment  below  is  aflirmed,  with  costs. 


Dodds,  Adm'e,  v.  Dodds. 

Bbcedkntb'  EsTATta — CZotm. — lUadmg. — ^A  plain  and  snocinct  statement, 
duly  verified,  withont  the  formality  nsnal  in  a  complaint,  is  all  that  b 
required  in  a  claim  filed  on  account  against  the  estate  of  a  decedent. 

PSBSUiiFTiaN. — Judgment, — SeUUmeni, — Matters  of  account  existing  between 
parties  prior  to  the  rendition  of  a  money  judgment  in  favor  of  one, 
against  Uie  other,  are  presumed  to  have  been  setUed  before  its  rendition. 


fft   98S. 
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Same. — PaofmenL — Lapee  of  2Cme. — ^The  mere  Impse  of  almost  Uiiee  yean* 
time  from  the  rendition  of  a  Jadgme&t  ia  not  ground  for  preBuming 
that  it  has  been  paid. 

Prom  the  Shelby  Circuit  Court 

J.  B.  McFadderij  for  appellant. 

0.  J.  Glessner,  J.  T.  HockmaUj  S.  H.  Buskirk  and  J.  W. 
Nicholj  for  appellee. 

BiDDLE,  J. — ^Matthew  M.  Dodds  filed  his  claim  against 
the  estate  of  John  M.  Dodds,  of  which  Perry  P.  Dodds 
was  the  administrator,  in  the  following  words  and  figures : 

"The  estate  of  John  M.  Dodds,  deceased,  in  account 
with  M.  M.  Dodds : 
"  August  5th,  1867,  quart  whiskey, 
"  February  12th,  1868,   «        «'  .  . 

« March  8th,  1868,  "        « 

**  June  29th,  8  quarts  in  my  absence,    . 
"  July  7th,  to  balance  owing  on  trip  West, 
"  July  7th,  to  order  of  Slocum, 
**  December  17th,  whiskey, 
«  September  29th,  1869, 
"  February  13th,  1869,  to  check,  f43  85, 1 

Labor  for  filling,      .        .  25,  / 

«  April  1st,  1869,  whiskey, 
"  April  5th,    "     check, 
"  May  7th,     "     check, 
"  May  22d,  cash  paid  Mrs.  Frazier, 

Cash  received  of  M.  M.  Dodds, 
«  May  24th,  check, 

"  July  —  whiskey,  .  •  •  • 

"Dec,  1869,     «        .  .  .  • 

"  June  8th,  1870,  cash  paid  by  Slocum, 
"  May  23d,  1869,  check  omitted  at  time,  but  I 

found  in  check-book  Oct.  12th,  1872,  and  now 

ch'd,     .  .  .  .  .  .  50  00 

"  Bringing  J.  M.  Dodds'  son's  remains,  and  cofiin 

and  expressing  at  Chattanooga^  •  •  100  00 

''  Travelling  expenses  in  this  charge,  etc.,        •        100  00 


n  00 

1  00 

1  25 

8  00 

11  20 

100  00 

1  00 

1  00 

44  10 

1  00 

100  00 

50  00 

50  00 

16  00 

100  00 

1  00 

2  00 

252  70 
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Cr.  By. 

"Dec.  26th,  1868,  by  lard,  .        .        $    4  40 

«  By  21  bushels  barley,  $2  10,        .        .        44  10 
"  1869,  by  wheat  settled  and  put  on  books 
and  receipted,  given  up,  making  together,  206  25 


$254  75 
«May  15th,  1878,  interest,      .         .  .  .  118  67 


"  Balance  due,    ....      1945  17 

"  State  of  Indiana,  Shelby  county. 

"  Before  the  clerk  of  the  common  pleas  of  said  county 
and  State,  came  Matthew  M.  Dodds,  who,  being  by  me 
duly  sworn,  says,  that  the  annexed  in  favor  of  Matthew 
M.  Dodds,  against  the  estate  of  John  M.  Dodds,  deceased, 
is  correct,  that  no  payments  have  been  made  thereon  ex- 
cept   thereon  given,  that   there    are  no  set-offs 

against  the  same  to  his  knowledge  and  belief,  that  the 
balance  shown  in  said  claim,  to  wit,  seven  hundred  and 
forty-five  and  17-100,  is  now  justly  due  and  owing  to  said 
claimant;  all  of  which  he  verily  believes. 

"  M.  M.  Dodds. 

"  Subscribed  and  sworn  to  before  me  on  the  16th  day 
of  May,  1873.  John  Elliott,  Clerk." 

The  administrator  demurred  to  the  claim,  which  stands 
in  the  place  of  a  complaint,  because,  as  he  alleged,  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  properly  overruled.  The  complaint  is 
sufficient.     Ginn  v.  Collins^  43  Ind.  271. 

The  administrator  answered  by  a  general  denial,  under 
which  the  parties  agreed  that  he  might  "introduce  all 
evidence  legitimate  to  his  defence." 

Trial  by  jury,  and  verdict  for  appellee  for  eight  hun- 
dred and  sixty-six  dollars. 

Questions  of  law  in  giving  certain  instructions  to  the 
jury,  and  the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  are  properly  raised  by  a  motion  for  a  new  trial. 
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After  the  appellee  had  introduced  his  evidence  tending  to 
support  his  claim,  he  introduced  a  judgment  founded  on 
two  promissory  notes  in  favor  of  the  decedent,  rendered 
in  the  Shelby  Common  Pleas  Court,  March  19th,  1872, 
against  the  appellee,  for  twelve  hundred  and  eighty  dol- 
lars and  seventy-five  cents. 

In  answer  to  this  judgment,  the  appellee  introduced 
five  several  checks  on  The  First  National  Bank  of  Shelby- 
ville,  all  dated  in  the  year  1869,  and  amounting  in  all  to 
three  hundred  and  forty-three  dollars  and  eighty-five 
cents,  and  claimed  that  they  were  payments  made  on  the 
notes  upon  which  the  judgment  was  rendered,  but  had 
never  been  credited  either  on  the  notes  or  the  judgment* 

It  will  be  noticed  that  these  checks,  which  correspond 
with  those  set  out  in  the  claim,  and  all  the  items  in  the 
claim  filed  by  the  appellee,  except  the  interest  charged, 
are  dated  nearly  three  years  anterior  to  the  rendition  of 
the  judgment,  and  must  therefore  be  presumed  to  have 
been  settled  before  that  time. 

The  evidence  is  all  before  us,  but  there  is  none  showing,  or 
in  the  least  tending  to  show,  that  the  judgment  introduced 
in  evidence,  or  any  part  of  it,  has  been  paid.  Even  the 
claim  filed  does  not  amount  to  as  much  as  the  judgment. 

The  argument  of  the  appellee,  in  answer  to  these  fietcts, 
is  as  follows : 

"  There  is  not  a  syllable  of  testimony  in  the  record 
going  to  prove  that  this  judgment  was  an  existing  debt 
against  the  appellee  at  such  time,  and  yet  the  counsel  for 
the  appellant  insists  that  the  evidence  shows  the  appellee 
owing  said  judgment,  which  was  rendered  nearly  three 
years  prior  to  the  trial  of  this  cause." 

This  reasoning  is  unsound.  The  judgment,  on  its  face, 
shows,  that  it "  was  an  existing  debt  against  the  appellee  '* 
at  the  time.  A  judgment  is  not  presumed  to  be  paid  in 
"  nearly  three  years  "  after  its  rendition.  The  onus  of  the 
proof  of  its  payment  or  satisfaction  was  on  the  appellee ; 
and,  as  he  has  introduced  no  evidence  to  prove  its  pay- 


MAY  TERM,  1877.  297 


The  Cincinnati.  Hamilton  and  Dayton  R  R.  Co.  v.  Chester. 


ment  or  satisfaction,  it  must  be  held  as  in  force  against 
him. 

Under  this  rule  of  law,  the  verdict  is  so  clearly  unsus- 
tained  by  evidence  that  we  need  not  consider  the  case  an  v 
farther.  ^ 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  motion  for  a  new 
trial. 


The  Cincinnati,  Hamilton  and  Dayton  R.  B.  Co.  v. 

Chestbr. 

Nbougekce. — Parentf  Wifeand  Child. — Joinder  qfAeHom, — Pfeadm^.-Where 
bj  means  of  the  same  negligent  act  of  one  person,  bodily  injuries  are 
inflicted  upon  another,  his  wife  and  his  minor  child,  resnlting  in  the  loss 
to  him  of  his  wife's  services,  and  the  expenditure  by  him  of  means  and 
labor  in  healing  and  caring  for  himself  and  his  child,  all  constitute  but 
a  single  cause  of  action,  and  may  be  united  in  a  single  paragraph  of  a 
complaint  to  lecoyer  damages  therefor. 

Sake. — AoHim  by  Parmi  for  Deaih  </  Child, — Mi^oindar  of  AdionB, — ^An  ac- 
tion by  the  father,  to  recoyer  damages  for  the  death  of  his  minor  child, 
caused  by  the  negligence  of  another,  is  statutory,  and  can  not  be  joined 
with  an  action  by  him  to  recover  for  personal  injuries  received  by  him- 
self, though  caused  by  the  same  negligent  act. 

Same. — I^uetioe. — Motion  to  Separate  into  Bouroffraphs, — Where  a  complaint 
contains  several  causes  of  action,  a  proper  motion  to  separate  them  will 
lie ;  but,  if  made  too  broad,  it  should  be  overruled. 

Same. — Bailroad. — Attegojtions  of  Negligenee, — Heading. — Demurrer, — Motion 
to  make  Spec^, — ^In  an  action  against  a  railroad  company,  to  recover 
damages  for  injuries  received  by  the  plaintiff  while  travelling  on  the 
defendant's  road,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  the  complaint  alleged,  that,  "without  any  fault,  carelessness 
or  negligence  on  his  part,"  etc.,  the  car  in  which  he  was  riding  was,  "by 
and  through  the  fault, carelessness  and  negligence  of  the"  defendant,  her 
agents  and  employees,  thrown  from  the  track,  thereby  causing  the  inju- 
ries complained  of. 

Held,  on  demurrer,  that  the  all^ation  of  negligence  is  sufficient. 
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Hddf  alao,  that  a  motion  to  make  the  complaint  more  specific  in  its  al- 
legation of  negligence  on  the  part  of  the  defendant  ahonld  have  been 
soatained. 

From  the  Wayne  Circuit  Court, 

W.  A.  Biclde  and  A.  M.  Sinks,  for  appellant. 

J.  C.  Mcintosh  and  B.  F.  Claypool,  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellant 
and  The  Cincinnati,  Hamilton  and  Indianapolis  Railroad 
Company,  as  defendants,  in  the  Fayette  Circuit  Court. 

Appellee's  complaint  is  in  a  single  paragraph;  and, 
omitting  the  venue,  the  name  of  the  court,  and  the  signa- 
ture of  counsel,  the  complaint  is  in  these  words : 

"  Marion  Chester  complains  of  The  Cincinnati,  Hamil- 
ton and  Indianapolis  Railroad  Company,  a  corporation 
organized  and  doing  business  in  the  State  of  Indiana, 
under  the  laws  thereof,  and  The  Cincinnati,  Hamilton  and 
Dayton  Railroad  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Ohio,  defendants,  and  says,  that 
heretofore,  to  wit,  on  the  81st  day  of  December,  in  the 
year  1873,  the  said  defendants  were  in  possession,  and 
had  control,  of  a  certain  railroad^  leading  from  the  city 
of  Hamilton,  in  the  county  of  Butler,  and  State  of  Ohio, 
to  the  city  of  Indianapolis,  and  State  of  Indiana,  and 
passing  through  the  counties  of  Union,  Fayette,  Rush, 
Shelby,  Hancock  and  Marion,  in  the  State  of  Indiana, 
and  passing  by  and  through  the  city  of  Connersville,  a 
regular  station  of  said  railroad,  in  said  county  of  Fayette 
and  State  of  Indiana,  and  were  then  and  there  engaged 
as  common  carriers,  in  the  conveyance  and  transportation 
of  passengers  upon  and  along  said  railroad,  to  and  from 
the  said  city  of  Hamilton,  in  the  State  of  Ohio,  to  and 
from  the  said  city  of  Indianapolis,  in  the  State  of  Indiana, 
and  to  and  from  each  railroad  station  upon  and  along 
said  railroad  between  said  cities  of  Hamilton  and  Indian- 
apolis, for  reward  and  hire ;  and  the  said  plaintiff,  having 
then  and  there  purchased  of  and  from  said  defendants  at 
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the  city  of  Hamilton,  and  State  of  Ohio,  first-class  passage 
and  £Bu*e  for  himself,  his  wife,  and  his  three  infant  chil- 
dren, and  secured  tickets  therefor  from  said  defendants, 
entitling  him,  the  said  plaintifi',  and  his  wife,  Charity  H. 
Chester,  and  his  said  children,  viz.:  Effie  B.  Chester,  aged 
four  years,  Emory  B.  Chester,  aged  two  years,  and  Ernest 
Chester,  aged  one  year,  to  such  first-class  passage  and  fare 
over  and  upon  said  railroad  of  said  defendants,  from  said 
city  of  Hamilton  to  said  city  of  Connersville,  got  upon  a 
regular  passenger  train  of  said  defendants'  cars  on  said 
road  of  said  defendants,  and  into  the  hindmost  car  of 
said  train,  with  his  said  wife  and  children,  as  passengers, 
to  be  by  said  defendants  safely  transported  from  said  city 
of  Hamilton  to  said  city  of  Connersville,  and  while  on 
said  car  os  aforesaid,  with  his  said  wife  and  children,  to 
be  transported  and  carried  as  aforesaid,  without  any  fault, 
carelessness  or  negligence  on  his  part,  or  on  the  part  of 
his  said  wife  and  children,  or  either  of  them,  said  car,  in 
which  he  and  his  said  family  were  then  and  there  riding 
and  being  carried  by  said  defendants,  was,  at  the  county 
of  Union,  and  State  of  Indiana,  by  and  through  the  fault, 
carelessness  and  negligence  of  the  said  defendants,  their 
agents  and  employees,  thrown  with  great  violence  from 
said  railroad  track,  over  and  down  an  embankment  of 
the  height  of  twenty  feet,  causing  great  injuries  to  the 
body  and  person  of  said  plaintifi',  and  to  the  body  and 
person  of  his  said  wife,  and  to  the  body  and  person  of  each  of 
his  said  children,  to  the  great  damage  of  the  plaintifi*,  as  fol- 
lows, viz : 

"  1st.  The  said  plaintiff''s  left  thigh  and  left  arm  were 
broken,  and  his  body  otherwise  bruised  and  cut,  from 
which  he  has  ever  since  suffered,  and  does  still  suffer, 
great  bodily  pain  and  mental  anguish;  that  he  is,  in 
consequence  of  said  injuries,  permanently  disabled  and 
rendered  unfit  for  any  kind  of  business  pursuit,  or  the 
comfortable  enjoyment  of  life  or  limb ;  that,  in  addition 
to  his  said  suffering  and  disabilities,  he  has  been  put  to 
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great  expense  for  surgical  and  medical  attendance,  nnrs- 
ingy  medicines,  etc.,  in  and  about  the  attempted  healing 
of  said  injuries,  to  the  amount  of  five  thousand  dollars. 
Wherefore  the  plaintiff  says,  that,  by  reason  of  said  in- 
juries to  his  own  body  and  person,  received  as  aforesaid, 
by  the  fault,  carelessness  and  negligence  of  the  defend- 
ants, their  agents  and  employees,  and  without  any  fault, 
carelessness  or  negligence  on  his  part,  he  has  sustained 
damages  to  the  amount  of  thirty  thousand  dollars. 

^^  2d.  And  the  plaintiff  further  says,  that  at  the  same 
time  and  place,  and  by  the  same  fault,  carelessness  and 
negligence  of  said  defendants,  and  without  any  fault,  care- 
lessness or  negligence  on  her  part  or  on  the  part  of  the 
said  plaintiff,  his  said  wife,  Charity  H.  Chester,  received 
great  bodily  injuries,  wounds  and  bruises  in  and  upon  her 
limbs  and  body,  by  reason  whereof  she  has  been  and  is 
permanently  disabled  and  rendered  incapable  of  discharg- 
ing her  duties  to  the  plaintiff,  as  his  wife ;  and  he  has 
thereby  lost  her  services  as  such,  and  he  has  been  com- 
pelled to  expend  large  sums  of  money  in  and  about  the 
healing  of  said  injuries,  Wherefore  the  plaintiff  says, 
that,  in  consequence  of  said  injuries  to  his  said  wife,  re- 
ceived as  aforesaid,  he  has  sustained  damages  in  the  further 
sum  of  five  thousand  dollars. 

^^  8d.  And  the  plaintiff  further  says,  that  at  the  same 
time  and  place,  by  the  same  fault,  carelessness  and  negli- 
gence of  said  defendants,  and  without  any  fault,  careless- 
ness or  negligence  of  the  plaintiff  or  his  child  hereinafter 
named,  viz.,  Emory  B.  Chester,  said  child,  Emory  B. 
Chester,  son  of  the  plaintiff,  of  the  age  of  two  years,  re- 
ceived great  and  deadly  injuries,  wounds  and  bruises, 
from  which  he  then  and  there  died,  without  any  fault  of 
the  plaintiff  or  other  person  or  persons  than  the  defend- 
ants, as  aforesaid.  Wherefore  the  plaintiff'  says  he  has 
sustained  damages  in  the  further  sum  of  five  thousand 
dollars. 

*^  4th.    And  the  plaintiff*  further  says,  that  at  the  same 
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time  and  place,  by  reason  of  the  same  fault,  carelessness 
and  negligence  of  the  defendants,  without  any  fault,  care- 
lessness or  negligence  of  the  plaintift*,  or  of  his  child 
hereinafter  named,  viz.,  Effie  B.  Chester,  daughter  of  the 
plaintiff*,  of  the  age  of  four  years,  said  child  received 
great  bodily  injuries,  vt^ounds  and  bruises  on  the  face  and 
body,  by  means  whereof  said  child  is,  and  was,  greatly 
disabled  and  disfigured,  and  suffered  great  bodily  pain, 
and  is  thereby  disfigured  for  life,  without  any  fault  or 
negligence  of  the  plaintiff  or  any  other  person  or  persons 
other  than  the  defendants  as  aforesaid ;  and  the  plaintiff' 
says,  that  he  has  incurred  great  expense  and  labor  in  and 
about  the  healing  of  said  child,  to  wit,  to  the  amount  of 
five  hundred  dollars,  and  by  reason  of  said  fault,  careless- 
ness  and  negligence  of  the  defendants  toward  and  in  re- 
lation to  said  child,  he  has  sustained  damages  in  the 
further  sum  of  five  thousand  dollars. 

"  Wherefore,  in  consideration  of  the  premises  and  of 
the  several  causes  of  action  in  this  complaint  stated,  the 
plaintiff'  demands  judgment  for  fifty  thousand  dollars." 

The  defendants  severed  in  their  defence  to  this  action, 
but  as  the  jury,  in  their  verdict,  found  for  the  defendant 
The  Cincinnati,  Hamilton  and  Indianapolis  Railroad  Com- 
pany, and  it  had  judgment  in  its  favor,  we  shall  notice 
only  the  several  motions  and  pleadings  of  the  appellant, 
in  this  opinion. 

The  appellant  moved  the  court,  in  writing,  for  an  order 
requiring  the  appellee  to  separate  the  different  causes  of 
Action  in  his  complaint  into  separate  paragraphs,  and 
number  them  respectively,  thus : 

"  1st.  All  that  relates  to  the  injuries  of  Marion  Ches- 
ter  in  one  paragraph; 

"  2d.  All  that  relates  to  the  injuries  of  Charity  Ches- 
ter in  another  and  separate  paragraph ; 

**8d.  All  that  relates  to  the  injuries  of  Emory  B. 
Ohester  in  another  and  separate  paragraph ; 


802  SUPREME  COURT  OP  DrDIAJJA. 

The  Cincinnati,  Hamilton  and  Dayton  B.  B.  Co.  v.  CSiester. 

''  4th.  All  that  relates  to  the  injuries  of  Effie  B.  Ches- 
ter in  another  and  separate  paragraph; 

^^  5th.  All  that  relates  to  the  injuries  of  Ernest  Ches- 
ter in  another  and  separate  paragraph." 

This  motion  was  overruled,  and  to  this  decision  the 
appellant  excepted ;  and  the  motion,  decision  and  excep- 
tion were  made  part  of  the  record  by  a  proper  bill  of 
exceptions. 

Appellant  also  moved  the  court,  in  writing,  to  require 
the  appellee  to  make  his  complaint  more  specific,  definite 
and  certain  in  regard  to  the  charge  of  negligence  and 
carelessness.  This  motion  was  also  overruled,  and  to  this 
decision  the  appellant  excepted;  and  the  motion,  decision 
and  exception  were  properly  made  part  of  the  record  by 
a  bill  of  exceptions. 

Appellant  then  demurred  to  appellee's  complaint,  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action,  which  demurrer  was  overruled,  and  to 
this  decision  the  appellant  excepted. 

And  the  appellant  then  answered  by  a  general  denial 
of  each  and  every  allegation  in  appellee's  complaint. 

And  the  action  being  at  issue,  on  the  appellant's  appli- 
cation the  venue  thereof  was  changed  from  the  said 
Payette  Circuit  Court  to  the  court  below. 

The  cause  was  tried  by  a  jury  in  the  court  below,  and 
a  verdict  was  returned  in  favor  of  the  appellee,  as  against 
the  appellant,  assessing  his  damages  at  the  sum  of 
eighteen  thousand  dollars.  Appellant  moved  the  court 
below,  in  writing,  for  a  new  trial,  which  motion  was  over- 
ruled, and  to  this  decision  the  appellant  excepted.  And 
judgment  was  rendered  on  the  verdict,  from  >vhich  judg- 
ment  this  appeal  is  prosecuted. 

In  this  court,  the  following  alleged  errors  of  the  court 
below  have  been  assigned  by  the  appellant : 

1st.  In  overruling  appellant's  motion  for  an  order  re- 
quiring the  appellee  to  separate  the  different  causes  of 


MAY  TERM,  1877.  808 

The  Cincinnati,  Hamilton  and  Dayton  B.  R.  Go.  v.  Chester. 

action,  stated  in  his  complaint,  into  distinct  and  separate 
paragraphs ; 

2d.  In  overruling  appellant^s  motion  for  an  order  re- 
quiring the  appellee  to  make  his  complaint  more  specific, 
definite  and  certain  in  regard  to  the  charge  of  negligence 
and  carelessness ; 

3d.  In  overruling  appellant's  demurrer  to  appellee's 
complaint;  and, 

4th.    In  overruling  appellant's  motion  for  a  new  trial. 

We  will  briefly  consider  some  of  the  questions  pre- 
sented by  these  alleged  errors,  in  the  order  of  their  as- 
signment. And,  first,  did  the  court  below  err  in  overrul- 
ing the  appellant's  motion  for  an  order  requiring  the 
appellee  to  separate  his  complaint,  or  the  different  causes 
of  action  stated  therein,  into  distinct  and  separate  para- 
graphs? 

It  is  very  clear,  we  think,  that  the  appellee's  complaint 
in  this  cause  does  state  at  least  two  separate  and  dis- 
tinct causes  of  action ;  but  it  is  not  so  clear,  that  it  states 
any  more  than  two  causes  of  action.  It  seems  to  us,  that 
the  appellee's  alleged  damages  for  his  personal  injuries, 
and  the  damages  resulting  from  the  injuries  to  his  wife, 
whereby  he  lost  her  services,  and  the  appellee's  damages  for 
expenses  and  labor  in  and  about  the  healing  of  the  injuries 
of  his  child  Effie,  all  of  which,  as  it  was  claimed,  resulted 
from  the  same  negligence  and  carelessness  of  the  appellant, 
and  enured  to  the  appellee  in  his  own  personal  right, 
might  properly  be  sued  for  by  the  appellee  in  a  complaint 
of  but  a  single  paragraph,  as  they  would  really  constitute 
but  a  single  cause  of  action.  But  the  appellee  has  sued,  in 
the  same  complaint  of  a  single  paragraph,  for  the  recov- 
ery of  damages  for  the  death  of  his  child,  Emory  B. 
Chester,  from  the  alleged  negligence  and  carelessness  of 
the  appellant.  This  cause  of  action  is  given  by  statute, 
and  is  separate  and  distinct  from  the  other  cause  of  action 
stated  in  appellee's  complaint. 

"We  are  clearly  of  the  opinion,  that  these  two  causes  of 
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action  were  improperly  united  in  appellee's  complaint. 
Even  if  these  two  causes  of  action  had  been  stated  in  sep- 
arate paragraphs,  we  think  that  they  ought  not  to  have 
been  united  in  the  same  complaint,  or  in  the  same  action. 
For  the  one  paragraph  would  have  stated  a  cause  of  action 
in  favor  of  the  appellee  in  his  own  right ;  while  the  other 
paragraph  would  have  stated  a  cause  of  action  in  the  ap- 
pellee's favor,  but  for  the  benefit  of  the  next  of  kin  of  his 
deceased  child,  Emory  B.  Chester. 

It  is  true,  that  under  section  27  of  our  practice  act,  the 
appellee  mighjb  maintain  an  action  in  his  own  name  for 
damages  resulting  from  the  death  of  his  child,  if  occa- 
fiioned,  as  alleged,  by  the  wrongful  act  or  omission  of  the 
appellant.  2  R.  S.  1876,  p.  44.  But  it  is  also  true,  that, 
under  section  784  of  the  same  act,  the  damages  recovered 
in  such  an  action  ^^  must  inure  to  the  exclusive  benefit  of 
the  *  *  *  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased."  2  R.  S. 
1876,  p.  309. 

It  has  been  held  by  this  court,  and  we  think  correctly, 
that  these  two  sections  of  the  practice  act  must "  be  con- 
strued together,  and,  as  far  as  possible,  effect  must  be 
given  to  the  provisions  of  each."  The  Pittsburgh^  etc.j  R. 
W.  Co.  V.  Vining's  AdmWj  27  Ind.  613. 

It  is  clear  to  our  minds,  that  this  alleged  cause  of  action 
for  the  recovery  of  damages  for  the  death  of  his  child,  in 
favor  of  the  appellee  as  the  father  of  the  child,  was  im- 
properly joined  by  the  appellee  vnth  an  alleged  cause  of 
action  in  his  own  right,  for  personal  injuries  to  himself, 
in  his  complaint  in  this  cause.  And  this  would  have  been 
so,  in  our  opinion,  as  we  have  already  said,  even  if  the 
two  causes  of  action  had  been  separately  stated  in  sepa- 
rate and  distinct  paragraphs. 

It  does  not  follow,  however,  from  the  views  we  have 
expressed  on  this  subject,  that,  in  our  opinion,  any  error 
was  committed  by  the  court  below  in  overruling  the  ap- 
pellant's motion  for  an  order  requiring  the  appellee  to 
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fleparate  his  complaint  into  paragraphs.  This  motion  was 
in  writing,  and  was  an  entirety ;  and  from  what  we  have 
said,  it  will  he  readily  seen  that  the  motion  made  was  too 
hroad,  and  did  not  reach  the  objection  we  have  been  con- 
sidering to  appellee's  complaint.  Our  conclusion  is,  that 
no  error  was  committed  in  overruling  the  appellant's 
motion  to  separate  the  appellee's  complaint  into  separate 
paragraphs. 

The  appellant  has  also  assigned,  as  an  alleged  error  of 
the  court  below,  the  overruling  of  its  written  motion  for 
an  order  requiring  the  appellee  to  make  his  complaint 
more  specific,  definite  and  certain,  in  regard  to  the  charge 
of  negligence  and  carelessness. 

In  our  opinion,  this  motion  was  a  proper  one,  made  at 
the  proper  time,  and  should  have  been  sustained.  The 
general  charge  of  the  negligence  and  carelessness  of  the 
appellant  was  made  and  repeated,  again  and  again,  in  ap- 
pellee's complaint ;  but  in  no  instance  was  this  general 
charge  predicated  upon  any  alleged  act  of  the  appellant, 
either  of  commission  or  omission.  What  the  appellant 
did,  or  omitted  to  do,  of  which  it  could  be  said  that  it  was 
done,  or  omitted  to  be  done,  through  the  fault,  negligence 
and  carelessness  of  the  appellant,  the  appellee  has  &iled 
to  allege  in  his  complaint.  Had  the  appellant  negligently 
and  carelessly  constructed  its  line  of  railroad  ?  Or  had  the 
appellant  negligently  and  carelessly  suffered  its  line  of 
road  to  get  and  remain  in  bad  repair  and  in  an  unsafe 
condition  ?  Or,  again,  had  the  appellant's  employees 
negligently  and  carelessly  run  its  train  of  cars  over  its 
road  ?  Or  in  what  did  the  negligence  and  carelessness  of 
the  appellant  consist,  of  which  the  appellee  complained  ? 
The  negligence  and  carelessness  of  the  appellant  were 
the  gist  of  appellee's  cause  of  action,  and  the  rules  of  good 
pleading  certainly  required  that  the  appellee  should  state 
in  his  complaint,  with  clearness  and  precision,  the  partic- 
VoL.  LVn.— 20 
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ular  acts  of  the  appellant  on  which  he  predicated  his 
charge  of  negligence  and  carelessness. 

Chitty  says :  "A  general  statement  of  facts,  in  a  com- 
plaint or  answer,  which  will  admit  of  almost  any  proof, 
is  certainly  bad  pleading."    1  Chitty  PI.  232. 

It  was  held  by  this  court,  in  the  case  of  The  Jefferson- 
vilhy  etc.j  R.  R.  Co.  v.  Dunlap,  29  Ind.  426,  that,  where  neg- 
ligence is  pleaded,  the  particular  act  or  omission  must  be 
stated.  And,  upon  the  subject  we  are  now  considering, 
this  court  said :  "  Certainly  every  rule  of  pleading  which 
can  be  applied  to  the  subject,  while  dispensing  with  the 
necessity  of  a  prolix  statement  of  the  particulars  consti- 
tuting negligence,  do  require  that  the  act  which  was 
characterized  by  negligence  shall  be  stated.**  We  fully 
approve  of  the  doctrine  of  this  case,  and  accordingly,  in 
the  case  now  before  us,  we  hold  that  error  was  committed 
by  the  Fayette  Circuit  Court,  in  overruling  the  appellant's 
motion  for  an  order  requiring  the  appellee  to  make  his 
complaint  more  specific,  definite  and  certain  in  regard  to 
his  charge  of  the  negligence  and  carelessness  of  the  appel- 
lant. 

The  appellant's  demurrer  to  the  appellee's  complaint 
was  correctly  overruled.  There  were  facts  alleged  in  the 
complaint,  if  they  had  been  properly  pleaded,  sufficient 
to  constitute  several  causes  of  action ;  and  the  improper 
pleading  could  not  be  reached  by  a  demurrer  to  the  com- 
plaint for  the  want  of  sufficient  facts. 

The  remaining  error  assigned  by  the  appellant  was  the 
overruling  of  its  motion  for  a  new  trial. 

We  need  not  now  consider  any  of  the  questions  pre- 
sented by  this  alleged  error,  as  they  relate  chiefly  to  al- 
leged errors  of  law  occurring  at  the  trial,  which  may  not 
occur  on  a  new  trial  of  this  cause. 

The  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  appellant's  motion  for  an  order  re- 
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quiring  the  appellee  to  make  his  complaint  more  specific 
in  regard  to  the  charge  of  the  appellant's  negligence,  and 
for  farther  proceedings  in  accordance  with  this  opinion. 

Petiiion  lor  a  rehearing  overruled. 


Mters  V.  Myers. 

Dbbcests,  Statdte  GF.—Sedian  7  Cofutmed, — Widow,— Hutbcmd  and  YTffe.— 
BartUion, — Under  the  provisions  of  section  7  (1  R  8. 1876,  p.  409,)  of  the 
act  of  May  14th,  1852,  "  regulating  descents,"  etc.,  the  widow  of  a  hus- 
band who  dies  intestate  and  without  children  or  their  descendants  alive 
is  entitled  to  one-third,  and  the  donor  to  two-thirds,  in  fee,  of  any  real 
estate  of  which  the  husband  dies  seized,  and  which  came  to  him  by  gift 
or  conveyance  in  consideration  of  love  and  affection. 

Same. — PrcvUo  Construed. — Improwmeni»  madt^  and  Money  Expended^  by 
Wife, — Lien  for, — By  the  proviso  of  such  section,  it  is  intended  that  the 
widow  of  an  intestate  husband  who  has  died  seized  of  real  estate  so  ac- 
quired shall  hold  a  lien,  not  on  a  part,  but  on  the  whole,  of  such  realty 
for  the  value  of  all  improvements  by  her  made,  and  for  aU  money  be- 
longing to  her  separate  estate  by  her  expended  in  making  improvements, 
thereon,  prior  to  her  husband's  death. 

Prom  the  Parke  Circuit  Court. 

S.  F.  Maxwdl  and  8.  D.  Puettj  for  appellant. 
T.  N.  Mice  and  J.  T.  Johrtston^  for  appellee. 

HowK,  J. — The  appellant,  as  plaintiff,  sued  the  appellee, 
as  defendant,  in  the  court  below,  to  obtain  the  partition 
of  certain  real  estate  in  Parke  county,  Indiana. 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  on  or  about  the  23d  day  of  December,  1851,  for  and 
in  consideration  of  natural  love  and  affection,  and  for  no 
other  consideration  whatever,  and  as  a  gift,  the  appellant 
executed  and  delivered  to  his  son,  Francis  M.  Myers,  then 
thirteen  years  old,  a  deed  in  fee-simple  to  the  real  estate 
in  Parke  county,  Indiana,  particularly  described  in  said 
complaint,  and  containing  one  hundred  and  sixty  acres; 
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that,  at  the  time  said  deed  was  executed,  his  said  son  re- 
sided with  him,  and  had  no  estate,  real  or  personal,  and, 
from  that  time  until  his  death,  owned  no  other  real  estate 
except  said  real  estate  so  ^ven  to  him  as  aforesaid ;  that 
on  or  about  the  20th  day  of  August,  1868,  the  said 
Francis  M.  Myers  married  the  appellee,  with  whom  he 
lived  until  about  the  15th  day  of  February,  1872,  when 
he  died  intestate  and  without  issue,  leaving  the  appellee 
surviving  him  as  his  widow;  that  said  Francis  M.  Myers 
died  seized  of  said  real  estate  and  held  title  thereto  under 
and  by  virtue  of  the  aforesaid  deed,  and  none  other; 
and  the  appellant  alleged,  that  he  and  the  appellee  were 
tenants  in  common  of  said  real  estate ;  that  he  was  the 
owner  in  fee  of  the  undivided  two-thirds  thereof,  and  the 
appellee  of  the  undivided  one>third  thereof;  wherefore 
the  appellant  prayed  judgment  for  partition,  etc. 

To  this  complaint,  the  appellee  answered  in  three  para- 
graphs, but  as  the  only  questions  presented  for  our  con- 
sideration in  this  cause  arise  upon  the  third  paragraph, 
we  need  not  specially  notice  the  other  two  paragraphs  of 
the  answer. 

In  the  third  paragraph  of  her  answer,  the  appellee 
alleged,  in  substance,  that  after  the  execution  of  the  deed 
by  the  appellant  to  said  Francis  M.  Myers,  the  said 
Francis  M.  Myers  took  possession  of  said  land,  which  was 
then  in  a  wild  state,  and  cleared  and  fenced  ninety  acres 
of  said  land,  and  built  two  dwelling-houses,  stables  and 
out-houses,  dug  two  wells  on  the  same,  planted  an  orchard, 
and  otherwise  improved  said  land ;  that,  at  the  time  of  the 
death  of  said  Francis  M.  Myers,  the  said  improvements 
were,  and  still  were,  worth  the  sum  of  fifteen  hundred 
dollars;  that  appellee  was  married  to  said  Francis  M. 
Myers  at  the  time  alleged  in  appellant's  complaint,  and 
that  he  died  intestate  and  without  issue  or  their  descend- 
ants alive,  on  the  —  day  of  February,  1872 ;  that  appellee 
is  his  widow,  and  she  asks  that  the  said  sum  of  fifteen 
hundred  dollars  may  be  declared  a  lien  upon  said  land  in 
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her  favor,  the  said  sum  being  the  value  of  the  improve- 
ments made  by  said  Francis  M.  Myers  upon  said  land  after 
the  execution  to  him  of  said  deed*  Wherefore  the  appellee 
asked  that  said  amount,  the  value  of  said  improvements, 
might  be  taken  into  consideration  in  said  partition,  and 
for  other  relief. 

Issue  was  joined  by  the  appellant  on  this  and  the  sec- 
ond paragraph  of  the  appellee's  answer,  by  a  general 
denial  thereof. 

A  trial  by  the  court  below  resulted  in  a  finding  that  the 
appellant  was  entitled  to  two-thirds,  and  the  appellee  to 
one-third,  of  the  real  estate  in  controversy,  and  in  a 
ftirther  finding,  that  the  appellee's  husband,  in  his  life- 
time, made  improvements  on  said  real  estate  of  the  value 
of  six  hundred  and  seventy-five  dollars.  And  the  court 
below  rendered  judgment  in  favor  of  the  appellee  for  said 
sum  of  six  hundred  and  seventy-five  dollars,  and  that  the 
same  should  be  declared  a  lien  upon  the  land,  which 
should  be  set  off  to  the  appellant  by  the  commissioners 
appointed  to  make  such  partition.  And  commissioners 
were  appointed  by  the  court  below  to  make  partition  of 
the  said  real  estate,  between  the  said  parties,  in  accordance 
with  the  finding  and  judgment  of  the  court. 

Afterward,  at  the  June  term,  1873,  of  the  court  below, 
the  commissioners  reported  a  partition  of  said  real  estate, 
which  was  confirmed  by  the  court.  And  the  appellant, 
having  given  notice  that  he  would  take  this  case  to  this 
court  on  the  third  paragraph  of  the  appellee's  answer,  it 
was  ordered  by  the  court  below,  that  the  clerk  thereof 
certify  to  this  court  the  complaint  and  the  third  paragraph 
of  the  appellee's  answer,  together  with  the  rulings  of  the 
court  below  thereon. 

The  record  of  this  cause  and  the  appellant's  assignment 
of  errors  thereon  present  for  our  consideration  the  proper 
construction  of  the  7th  section  of  the  statute  of  this 
State,  entitled  ^<An  act  regulating  descents  and  the  ap- 
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portionment  of  estates,"  approved  May  14th,  1852.  This 
7th  sectiou  reads  as  follows : 

<'  Sec.  7.  An  estate  which  shall  have  come  to  the  in- 
testate by  gift  or  by  conveyance,  in  consideration  of  love 
and  affection,  shall,  if  the  intestate  die  without  children 
or  their  descendants,  revert  to  the  donor,  if  living  at  the 
intestate's  death,  saving  to  the  widow  or  widower,  how- 
ever, his  or  her  rights  therein :  Provided^  that  the  hus- 
band or  wife  of  such  intestate  shall  hold  a  lien  upon 
such  property  for  the  value  at  the  intestate's  death,  of 
all  improvements  by  him  or  her  made  thereon,  and  for 
all  moneys  derived  from  the  separate  estates  of  such 
husband  or  wife  expended  in  making  such  improve- 
ments."   1  R.  S.  1876,  p.  409. 

It  seems  that  there  was  no  controversy  in  the  court 
below,  nor  is  there  any  in  this  court,  as  to  the  respective 
shares  or  rights  of  the  appellant  and  the  appellee  in  the 
real  estate  proper,  of  which  the  said  Francis  M.  Myers 
was  seized  in  fee-simple  during  his  marriage  with  appel- 
lee, and  at  the  time  of  his  death.  Indeed,  there  was,  and 
is,  no  room  for  controversy  on  this  point,  under  the  admit- 
ted facts  of  this  case.  As  surviving  wife,  the  appellee  was 
"entitled,"  under  section  27  of  our  law  of  descents,  to 
one-third  of  said  real  estate.    1  R.  S.  1876,  p.  418. 

This  was  the  right  of  the  appellee  in  said  real  estate, 
not  as  an  heir  of  said  Francis  M.  Myers,  deceased,  but 
as  his  surviving  wife.  May  v.  Fletcher^  40  Ind.  575.  This 
was  the  "  right "  which  is  expressly  saved  to  the  appel- 
lee as  the  widow  of  said  decedent,  under  said  section  7 
of  our  descent  law,  in  the  real  estate  given  to  said  Francis 
M.  Myers  by  the  appellant.  And  this  right  to  one-third 
of  said  real  estate  being  saved  to  the  appellee  as  widow, 
the  remaining  two-thirds  reverted  to  the  appellant  as  the 
donor  thereof,  under  the  provisions  of  the  said  7th  sec- 
tion. 

The  real  controversy  between  the  parties  to  this  suit  is 
in  relation  to  the  improvements  made  on  said  real  estate 
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by  said  Francis  M.  Myers,  prior  to  his  death.  There  is 
no  controversy,  in  this  court,  about  the  value  of  these 
improvements.  But  the  questions  for  our  consideration, 
as  we  understand  them,  may  be  thus  stated : 

1.  Under  the  facts  of  this  case,  is  the  appellee,  as  the 
surviving  wife  of  the  intestate,  entitled  to  the  value,  at 
the  intestate's  death,  of  all  improvements  by  him  made 
on  said  real  estate  ? 

2.  May  the  appellee,  as  the  wife  of  said  intestate,  if 
she  is  entitled  to  the  value  of  such  improvements,  hold  a 
lien  for  such  value  and  enforce  the  same  against  the  ap- 
pellant's share  only  of  said  real  estate  ? 

The  answers  to  these  two  questions  depend  entirely 
upon  the  construction  which  may  be  given  to  the  proviso 
in  the  7th  section,  before  cited,  of  the  act  regulating 
descents. 

The  facts  of  this  case,  as  they  appear  in  the  record, 
bring  the  case  fairly  within  the  terms  of  said  proviso,  and 
its  construction  is  therefore  necessary  to  the  proper  deci- 
sion of  this  cause.  The  questions  above  stated,  therefore, 
will  be  separately  considered  and  decided. 

1.  The  proviso  is  loosely  and  inaccurately  worded,  and 
in  consequence  is  somewhat  difficult  of  interpretation. 
In  our  opinion,  however,  as  applicable  to  the  case  at  bar, 
this  proviso  should  be  construed  as  if  it  read,  that  the  wife 
of  such  intestate  shall  hold  a  lien  upon  such  property  for 
the  value,  at  the  intestate's  death,  of  all  improvements  by 
hcTy  and  not  by  him,  made  thereon.  This  construction, 
it  seems  to  us,  is  in  harmony  with,  and  gives  some  mean- 
ing to,  the  remainder  of  the  proviso.  For,  if  the  proviso 
should  be  so  construed  as  to  provide  that  the  wife  of  such 
intestate  shall  hold  a  lien  upon  such  property  for  thq 
value,  at  the  intestate's  death,  of  all  improvements  by 
him  or  her  made  thereon,  there  would  be  no  sense  what- 
ever in  the  remainder  of  the  proviso,  which  provides,  as 
applied  to  this  case,  an  additional  lien  in  favor  of  the  ap- 
pellee for  all  moneys  derived  from  her  separate  estate,  ex- 
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pended  in  making  each  impFovements.  If,  in  other  words, 
the  proviso  gives  the  appellee  a  lien  on  the  property  in 
question  for  the  value  of  all  improvements  made  by  him 
or  her  thereon,  the  remainder  of  the  proviso  most  be  re- 
garded as  inoperative  and  of  no  effect.  For  it  can  hardly 
be  presumed  that  the  Legislature  intended,  that,  in  such  a 
case  as  this,  the  survivor  should  hold  a  lien  for  both  the 
value  of  all  improvements,  and  also  for  the  survivor's 
money  expended  in  making  the  same  improvements. 

It  seems  to  us,  that  the  true  intent  and  meaning  of  this 
proviso,  as  applied  to  the  case  now  before  us,  would  give 
the  appellee  a  lien  on  the  property  in  question  for  the 
value,  at  her  husband's  death,  of  aU  improvements,  if 
any,  made  by  her  on  said  property,  and  also  for  all  mon- 
eys, if  any,  derived  from  her  separate  estate,  expended  in 
making  improvements  on  said  property.  It  was  not 
alleged,  however,  in  the  third  paragraph  of  appellee's 
answer,  which  was,  properly  speaking,  a  counter-claim 
or  cross-complaint,  that  any  improvements  were  made  by 
the  appellee  on  the  land  described  in  appellant's  com- 
plaint, or  that  any  moneys,  derived  from  appellee's  sepa- 
rate estate,  were  expended  in  making  improvements  on 
said  land.  On  the  contrary,  it  was  expressly  averred,  in 
said  third  paragraph  or  counter-claim,  that  appellee's 
deceased  husband  had,  in  his  lifetime,  made  all  the  im- 
provements described  in  said  paragraph  or  counter-claim, 
on  the  land  in  question.  Indeed,  it  is  manifest  that  ap- 
pellee's third  paragraph  or  counter-claim  was  prepared 
and  filed  in  this  cause,  upon  the  mistaken  theory  that  the 
appellee,  under  the  facts  of  this  case  and  by  virtue  of 
said  proviso  in  said  7th  section  of  the  law  of  descents, 
held  a  lien  upon  said  land  for  the  value,  at  the  death  of 
her  deceased  husband,  of  all  improvements  by  him  made 
thereon.  It  is  clear,  therefore,  to  our  minds,  that  the 
appellee's  third  paragraph  or  counter-claim  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  to  entitle 
the  appellee  to  the  relief  therein  sought  for,  and  that  the 
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finding  of  the  court  below  thereon  was  contrary  to  law. 
The  decisions  of  the  court  below  on  these  points  were 
made  a  part  of  the  record  of  this  cause  by  a  special  order 
of  the  court  below,  and  their  correctness  is  therefore 
fairly  presented  for  our  consideration. 

2.  The  value  of  said  improvements,  as  found  by  the 
court  below,  was  declared,  by  the  judgment  of  the  court, 
'^  a  lien  upon  the  lands  which  shall  be  awarded  the  plain- 
tiff by  the  commissioners  herein."  Practically,  the  ques- 
tion presented  by  this  feature  of  the  judgment  is  of  but 
little  importance  in  this  case.  It  seems  to  us,  however, 
that  this  part  of  the  judgment  of  the  court  below  is  so 
manifestly  erroneous,  that  we  deem  it  our  duty  to  point 
out  briefly  our  objections  thereto. 

The  law  provided,  as  we  have  seen,  that  the  appellee 
should  "  hold  a  lien  upon  such  property "  for  the  value  of 
idl  improvements  by  her  made  thereon.  The  words  "  such 
property,"  as  here  used,  evidently  mean  the  property 
which  came  to  the  intestate  "  by  gift  or  by  conveyance, 
in  consideration  of  love  and  affection,"  from  his  father, 
the  appellant.  The  lien  is  given  by  law  upon  the  entire 
property,  and  not  upon  a  part  or  share  thereof.  Under 
the  order  of  partition,  in  this  case,  the  commissioners 
were  directed  to  assign  and  set  off  to  the  appellant  two- 
thirds  of  the  land,  ^^  embracing  improvements,"  and  to 
the  appellee  one-third  of  the  land,  ^^  not  embracing  im- 
provements." It  might  possibly  be,  that,  under  such  an 
order,  no  injustice  would  be  done  to  either  party.  But 
the  lien  is  given  by  the  statute,  and  not  by  the  judg- 
ment of  the  court;  and,  in  such  a  case,  it  seems  to  us, 
that  the  court  should  merely  enforce  the  lien,  as  given 
by  the  statute,  against  the  property  made  subject  to  such 
lien. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  a  new  trial,  and  for  further 
proceedings,  in  accordance  with  this  opinion. 
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Christy  v.  Holmbb. 

Nsw  Trial.— 2ir  the  Verdiel  Supported  by  the  Evideneef—Rvle  thai  should 
Govern  the  Okeuil  Oowrt. — ^A  motion  for  a  new  trial,  upon  the  allied 
ground  that  the  evidence  is  insufficient  to  support  the  verdict^  should  be 
granted  by  the  circuit  court,  unless  it  clearly  appears  that  substantial 
justice  has  been  done. 

Same. — Rule  Governing  the  Supreme  Court, — ^Where  the  same  question  is  pre- 
sented to  the  Supreme  Court,  on  appeal,  that  court  should  not  grant  a 
new  trial,  unless  it  clearly  appears  from  the  record  that  substantial  jus- 
tice has  not  been  done. 

Prom  the  Wells  Circuit  Court. 

J.  S.  Dailey  and  L.  Mock^  for  appellant. 

BiDDLB,  J. — Suit  brought  before  a  justice  of  the  peace 
by  Leander  Holmes  against  Amos  Christy,  for  the  use 
and  occupation  of  a  certain  house  and  grounds,  under 
a  special  agreement,  as  is  alleged,  to  pay  five  dollars  per 
month  rent. 

Judgment  for  Holmes  before  the  justice;  appeal  to  the 
circuit  court;  trial  by  the  court;  finding  and  judgment 
the  same  way,  and  for  the  same  amount. 

Appeal  to  this  court. 

The  appellant  contends  that  the  evidence  is  insufficient 
to  support  the  finding.  This  is  the  only  question  he 
makes  in  his  brief,  and  the  only  one  we  shall  consider. 
The  evidence  on  behalf  of  Holmes  shows  that  he  leased 
the  house  to  Christy  for  five  dollars  per  month,  and  that 
the  premises  were  occupied  by  a  third  person  with 
Christy's  knowledge  and  consent.  The  evidence  on  be- 
half of  Christy  shows  that  the  third  person,  who  occupied 
the  premises,  leased  the  house  from  Holmes,  and  that 
Christy  agreed  to  pay  the  rent  if  the  occupant  did  not,  but 
made  no  promise  in  writing,  signed  by  himself,  or  by  any 
person  authorized  to  bind  him.  The  evidence  on  either 
side  is  sufficient  to  prevail,  if  it  stood  uncontradicted  by  the 
other  side.  In  such  a  case,  it  is  very  clear  that  we  can 
not  reverse  the  case. 
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It  Bhonld  always  be  kept  in  mindy  that  the  rule  which 
governs  a  circuit  court  in  deciding  a  motion  for  a  new 
trial,  upon  the  ground  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  is  very  difterent  from  the  rule 
which  governs  the  Supreme  Court  in  deciding  the  same 
question,  when  brought  before  it  by  appeal.  The  circuit 
court  presides  over  the  case,  knows  with  what  ability  or 
animus  it  is  prosecuted  or  defended,  has  the  jury  and 
their  conduct  before  it,  sees  the  witnesses,  their  looks  and 
manners,  hears  their  statements,  and  knows  whether  wil- 
lingly or  reluctantly  made ;  in  short,  sees  the  actual  trial 
from  its  beginning  and  throughout  its  progress  to  the 
end,  with  all  the  indices  of  truth  and  falsehood  before  it, 
from  all  of  which  it  may  judge  the  question  and  decide. 

An  appellate  court,  which  is  merely  a  court  of  error, 
has  nothing  of  the  case  before  it  except  the  record,  in 
which  the  words  of  one  witness  mean  just  the  same  as 
the  same  words  of  another  witness;  when,  perhaps,  if  the 
witnesses  were  seen  while  they  testified,  their  manner 
noted,  their  living  voices  heard,  their  intelligence  or  igno- 
ranee  of  the  subject  about  which  they  were  testifying 
perceived,  one  might  be  entitled  to  full  credit,  and  the 
other  to  not  the  least.  And  the  living  jurors,  which 
come  to  us  merely  as  so  many  names,  are  all  before  the 
circuit  court,  their  intelligence  or  ignorance  of  the  subject 
they  are  trying,  their  conduct  or  fairness  as  to  prejudice 
or  independence,  and  many  signs  of  truth  and  falsehood 
which  can  not  possibly  be  put  into  a  record ;  and  when 
the  question  has  passed  the  ordeal  of  all  these  tests  in 
the  circuit  court,  and  a  new  trial  has  been  denied,  the 
decision  comes  before  us  with  so  many  presumptions  in 
its  favor  that  it  is  almost  impossible  to  obtain  a  reversal 
of  the  judgment  under  the  judicial  rule  by  which  we  are 
bound.  K,  then,  there  is  any  evidence  to  support  the 
verdict,  we  can  not  reverse  the  judgment,  because  we 
must  suppose  it  was  that  evidence  which  convinced  the 
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jnry  and  the  conrt,  and  the  evidence  which  contradicted 
it  was  not  credible,  and  therefore  disregarded. 

It  sometimes  appears  to  ns  that  the  drcnit  court  onght 
to  have  granted  a  new  trial,  when  we  can  not  judicially 
reverse  the  case ;  and  sometimes  we  fear  that  the  circuit 
court  follows  the  rule  which  governs  the  Supreme  Court, 
instead  of  the  rule  which  should  govern  the  circuit  court 

In  the  circuit  court,  it  must  clearly  appear  that  substan- 
tial justice  has  been  done  by  the  verdict,  or  a  new  trial 
should  be  granted ;  in  the  Supreme  Court,  it  must  clearly 
appear  that  substantial  justice  has  not  been  done,  or  the 
judgment  should  be  affirmed.  K  each  court  will  con- 
stantly remember  the  rule  of  law  which  governs  it,  and 
always  put  it  into  practical  effect,  then  substantial  justice 
will  be  done  in  every  case. 

The  judgment  is  affirmed,  with  costs. 


Morris  v.  Thomas. 

57    31fl 
laS    180 

57     3iti|  CbsTRACT. — LeoK  cf  ififierofo. — OonsirueHion  cf. — IlMdMg,-^ArgwmaUaiii9e 

^^      -I  DeniaL — A.  and  B^  partners  owning  a  coal-mine  which  they  had  leaaed 

to  C,  reserving  to  themselves  as  rent  a  certain  rojalty  for  each  hnshel  of 
coal  mined  by  the  latter,  entered  into  an  agreement,  in  writing,  whereby 
A.  'Hamed  over"  to  B.  ''his  one-half  of  coal  mined"  under  said  lease 
''for  the  consideration  of"  a  certain  som  per  bnshel,  "bank  measure,'' 
as  "royalty,"  payable  in  instalments. 

Mdd,  in  an  action  by  A.  against  B.,  to  recover  an  amonnt  alleged  to  be  due 
as  royalty,  that  the  terms  of  snch  contract  are  dear  and  unambigaons. 

Heldy  also,  that  an  answer  which  merely  alleges  that  a  certain  amonnt,  less 
than  that  all^ped  in  the  complaint,  was  dne  to  the  plainti£[^  and  offering 
to  allow  judgment  to  be  taken  therefor,  is  insufficient  on  demurrer,  and 
does  not  amount  to  an  argumentative  denial. 

Hddy  also,  that,  where  the  terms  of  a  contract  are  plain  and  unambiguous, 
conduct  of  the  parties  in  carrying  out  its  provisions,  apparently  not  con- 
forming thereto,  can  not,  in  an  action  upon  it,  be  so  pleaded  as  to  give  to 
it  a  construction  different  from  that  warranted  by  its  own  terms. 
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From  the  Vanderburgh  Circuit  Court 

J".  -If.  Shackdford  and  R,  D.  Richardson^  for  appellant. 
C  Dmby  and  D.  B.  Kumler^  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff^  sued  the  appellant, 
as  defendant,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that 
on  the  1st  day  of  January,  1874,  he  and  the  appellant  were 
the  owners  of  a  certain  coal-mine,  situated  on  Green  river, 
in  the  State  of  Kentucky ;  that,  before  that  time,  the  appellee 
and  appellant  had,  by  their  firm  name  of  Thomas  &  Co., 
leased  said  mine  to  the  firm  of  T.  Shiver  &  Bros,  for  the  term 
of  three  years,  commencing  July  5th,  1878,  in  consideration, 
among  other  things,  that  said  T.  Shiver  &  Bros,  agreed  to 
pay  to  said  Thomas  &  Co.  one-fourth  of  one  cent  for  each 
and  every  bushel  of  coal  that  said  Shiver  A  Bros,  should 
mine  in  said  coal-mine,  a  copy  of  which  lease  was  filed 
with  said  complaint,  by  the  terms  of  which  lease  said  firm 
of  Thomas  &  Co.  had  the  refusal  of  all  the  coal  that  said 
Shiver  &  Bros,  might  mine  in  said  mine ;  that  on  January 
1st,  1874,  in  consideration,  among  other  things,  that  ap- 
pellee would  and  did  turn  over  to  the  appellant  his  one- 
half  of  the  coal  that  should  be  mined  by  said  T.  Shiver  & 
Bros,  at  said  mine,  under  said  lease,  the  appellant,  by  his 
written  agreement,  a  copy  of  which  was  filed  with  said 
complaint,  promised  the  appellee  that  he  would  pay  to  ap- 
pellee the  sum  of  one-quarter  of  one  cent  for  each  and 
every  bushel  of  coal  that  should  be  taken  out  of  said  mine ; 
and  the  appellee  said,  that  said  agreement  was  subject  to  a 
condition,  that  Cassius  C.  Thomas  &  Bro.  should  not  dis- 
continue the  sale  of  coal  to  river  steamers,  and,  in  fact, 
said  Cassius  C.  Thomas  &  Bro.  had  not  discontinued  such 
sale,  but  then  continued  to  sell  the  same  to  river  steam- 
ers ;  and  the  appellee  averred,  that  from  and  afber  April 
Ist,  1874,  and  until  January  1st,  1875,  there  had  been 
mined  by  said  T.  Shiver  &  Bros.,  in  said  mine,  six  hundred 
and  fifty-seven  thousand  eight  hundred  and  thirty-eight 
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bushels  of  coal,  on  which  the  appellee  was  entitled  to 
receive  from  the  appellant,  under  said  contract,  in  monthly 
payments,  the  sum  of  eight  hundred  and  twenty-two  dollars 
and  thirty  cents,  being  one-fourth  of  one  cent  per  bushel 
on  the  half  of  said  coal  so  mined,  which  sum  the  appellant, 
though  often  requested,  has  failed  and  refused  to  pay,  as 
the  same  became  due,  and  the  same  remained  due  and 
unpaid.    Wherefore,  etc. 

To  appellee's  complaint,  the  appellant  answered  in  a 
single  paragraph,  in  which  he  alleged,  in  substance,  that 
the  appellee  ought  not  to  have  or  maintain  his  said  action 
against  the  appellant,  because,  he  said,  that,  from  the  date 
of  said  lease,  to  wit,  July  5th,  1878,  by  the  appellee  and 
appellant,  under  their  firm  name  of  Thomas  &  Co.,  up  to 
January  1st,  1874,  the  said  firm  of  Thomas  &  Co.  carried 
on  the  coal  trade  in  the  city  of  Evansville,  Indiana ;  and, 
during  the  whole  of  said  time,  the  said  firm  of  Thomas 
&  Co.  took  from  said  Shiver  &  Bros.,  of  the  coal  mined 
by  them  at  said  mine,  such  quantities  only  as  Thomas  & 
Co.  deemed  necessary  and  proper  for  the  carrying  on  of 
their  said  business  in  Evansville ;  and  further,  that,  during 
the  whole  of  said  time,  said  Shiver  &  Bros,  mined  thou- 
sands of  bushels  of  coal  at  said  mine,  in  excess  of  that 
taken  and  required  by  said  Thomas  &  Co.  in  their  said 
business,  which  excess  the  said  Shiver  &  Bros,  sold  and 
disposed  of  to  other  parties  than  said  Thomas  &  Co.,  they 
paying  to  Thomas  &  Co.  royalty  on  all  the  coal  so  mined 
by  them  at  said  mine,  in  accordance  with  the  terms  of 
said  lease ;  that  on  January  1st,  1874,  the  appellant,  by 
purchase,  became  the  successor  of  Thomas  &  Co.  in  said 
business,  and  he  was  to  carry  on  the  business  in  the 
same  manner  that  the  firm  of  Thomas  &  Co.  had  done,  the 
appellee  simply  turning  over  to  the  appellant  his,  the  appel- 
lee's, one-half  of  the  coal  mined  at  said  mine,  and  the  appel- 
lee, by  the  terms  of  said  contract,  reserving  and  accepting 
his  portion  of  the  royalty  that  was  to  be  paid  by  said  Shiver 
&  Bros.;  that  from  and  after  January  1st,  1874,  when  the 
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appellant  became  the  successor  of  Thomas  &  Co.,  up  to 
April  1st,  1874,  he  continued  said  business  in  the  same 
manner  that  it  had  been  carried  on  by  said  Thomas  k  Co., 
that  is  to  say,  he  took,  of  the  coal  mined  at  said  mine  by 
said  Shiver  &  Bros.,  such  quantities  only  as  the  trade  and 
business  required ;  that  the  appellant  paid,  and  appellee 
received  from  appellant,  one-quarter  of  one  cent  per 
bushel  on  the  one-half  of  the  coal  so  taken  and  used  by 
appellant  in  the  said  business,  during  January,  February 
and  March,  1874;  and  that,  during  said  months,  said 
Shiver  &  Bros,  mined  at  said  mine  large  quantities  of  coal, 
to  wit,  two  hundred  thousand  bushels,  in  excess  of  that 
taken  and  used  by  appellant  in  said  business,  which  excess 
Shiver  k  Bros,  sold  and  disposed  of  to  other  parties  than 
the  appellant,  which  fact  was  well  known  to  the  appellee^ 
and  the  appellee  collected  from  said  Shiver  k  Bros,  his^ 
the  appellee's,  portion  of  the  royalty  on  the  excess  of 
coal  mined  at  said  mines,  during  said  months,  by  said 
Shiver  k  Bros.,  just  as  the  firm  of  Thomas  k  Co.  had 
done  prior  to  the  time  of  the  appellant's  succeeding  said 
firm  in  said  business ;  that  the  excess  of  coal,  to  wit,  two 
hundred  and  ten  thousand  four  hundred  and  forty-six 
bushels,  mined  at  said  mine  by  said  Shiver  k  Bros,  be- 
tween April  1st,  1874,  and  the  time  of  the  beginning  of 
this  suit,  and  not  taken  or  used  by  appellant  in  his  said 
trade  and  business,  was,  by  said  Shiver  k  Bros.,  sold  and 
disposed  of  to  other  parties  than  the  appellant,  with  the 
full  knowledge,  approbation  and  consent  of  both  appellee 
and  appellant,  and  with  appellee's  express  authority  to 
said  Shiver  k  Bros,  to  so  mine,  sell  and  dispose  of  such 
excess  of  coal,  by  them  mined  at  said  mine,  and 
not  required  or  taken  by  appellant,  to  the  parties 
and  persons  to  whom  the  same  was  sold  and  delivered ; 
that  the  appellee  collected  from  said  Shiver  k  Bros,  his 
portion  of  the  royalty  on  all  the  coal  mined  at  said  mine, 
just  as  he  had  done  during  the  time  that  Thomas  k  Co. 
had  carried  on  said  trade  and  business,  and  as  he  had  also 
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done  for  three  months  after  appellant  succeeded  to  said 
business ;  that  from  January  Ist,  1874,  up  to  the  time  of 
the  bringing  of  this  suit,  the  said  Shiver  &  Bros,  mined 
only  six  hundred  thousand  four  hundred  and  sixty-two 
bushels  of  coal,  three  hundred  and  ninety  thousand  and 
sixteen  bushels  of  which  the  appellant  had  required, 
taken  and  used  in  his  said  business,  on  one-half  of  which 
there  is  due  the  appellee  one-fourth  of  one  cent  per 
bushel,  on,  to  wit,  one  hundred  and  ninety-five  thousand 
and  eight  bushels,  amounting  in  all  to  the  sum  of  four 
hundred  and  eighty-seven  dollars  and  two  cents,  which 
sum  the  appellant  had  ever  been  ready  and  willing  to 
pay,  and  had,  time  and  again,  offered  to  pay ;  that  is  to 
say,  at  the  end  of  each  month  he  tendered  to  the  appel- 
lee the  full  amount  of  money  due  him  for  coal  taken  and 
used  by  appellant  in  his  said  business,  but  the  appellee 
refused  to  accept  or  receive  the  same ;  and  the  appellant, 
in  and  by  his  answer,  offered  and  consented  that  judg- 
ment might  be  entered  against  him  for  the  sum  of  four 
hundred  and  ninety  dollars.  Wherefore  the  appellant 
prayed,  that  his  rights  be  protected,  and  for  other  proper 
relief. 

To  the  appellant's  answer  the  appellee  demurred  for  the 
want  of  sufficient  facts  therein  to  constitute  a  defence  to 
his  action,  which  demurrer  was  sustained  by  the  court 
below,  and  to  this  decision  the  appellant  excepted.  And 
the  appellant  refusing  to  answer  further,  by  consent  the 
cause  was  submitted  for  trial  to  the  court  below,  without 
a  jury,  for  the  assessment  of  damages;  and,  upon  the 
evidence,  the  court  assessed  the  appellee's  damages  in 
the  sum  of  eight  hundred  and  sixteen  dollars  and  seventy- 
five  cents,  and  rendered  judgment  accordingly. 

The  only  alleged  error  of  the  court  below,  assigned  by 
the  appellant  in  this  court,  is  the  sustaining  of  the  appel- 
lee's demurrer  to  the  appellant's  answer. 

It  is  difficult  to  determine,  from  the  averments  of  the 
appellant's  answer,  what  was  the  precise  defence  which 
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the  appellant  intended  to  interpose  to  appellee's  action. 
From  the  points  made  in  argument  by  the  appellant's 
learned  attorneys  in  this  conrt,  we  incline  to  the  opinion 
that  they  also  have  been  somewhat  embarrassed  with  the 
same  difficulty. 

The  first  point  thus  made  is,  ^^  that  the  answer  is  a 
good  argumentative  denial."  An  argumentative  de- 
nial is  seldom  <^good/'  in  pleading,  for  any  purpose; 
and  we  think  we  may  fairly  assume,  that,  when  the 
answer  was  filed,  it  was  not  intended  by  appellant's 
counsel  to  be  a  denial,  argumentative  or  otherwise,  to  ap- 
pellee's complaint.  The  argumentative  denial  on  which 
counsel  rely  is  not  a  denial  of  appellee's  cause  of  action, 
for  that  was  the  written  agreement  between  the  parties, 
which  was  made  a  part  of  the  answer  as  well  as  of  the  com- 
plaint. The  appellee  had  alleged  in  his  complaint,  as  a  fact, 
that  Shiver  &  Bros,  had  mined  six  hundred  and  fifty-seven 

I  thousand  eight  hundred  and  thirty-eight  bushels  of  coal ; 

and  tbis  fact,  it  is  claimed,  the  appellant  had  argu- 
mentatively  denied,  by  simply  alleging,  in  his  answer,  that 
Shiver  &  Bros,  had  only  mined  six  hundred  thousand  four 
hundred  and  sixty-two  bushels  of  coal.  The  appellant's 
argumentative  denial  hath  this  extent  and  no  more, — ^the 
discrepancy  between  his  statement  and  that  of  the  appel- 
lee, as  to  the  number  of  bushels  of  coal  mined  by  Shiver 

I  &  Bros. 

I  It  will  readily  be  seen  that  the  only  effect  of  this  argu- 

mentative denial,  if  such  it  may  be  termed,  is  merely  to 
diminish  the  amount  of  appellee's  recovery,  and  not  to 
defeat  his  cause  of  action. 

In  our  opinion,  the  appellant's  first  point  is  not  well 
taken. 

The  second  position  assumed  by  appellant's  attorneys, 
in  argument,  is  thus  stated  in  their  own  language : 

"  That  the  answer  sets  up  the  only  proper  and  just  con- 
struction of  the  agreement  entered  into  between  the  par- 
VoL.  LVn.— 21 
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tiefi, — ^that  placed  upon  the  instrament  by  the  parties  them- 
selves." 

In  the  agreement  referred  to,  the  appellee  was  ^the 
party  of  the  first  part,"  and  the  appellant  was  ^<  the  party 
of  the  second  part." 

The  clause  of  this  agreement,  of  which  the  appellant 
undertook,  in  his  answer,  to  give  "  the  only  proper  and 
just  construction,"  was  in  these  words : 

^<  It  is  further  agreed  between  the  aforesaid  parties,  as 
they  own  a  coal-mine  at  or  near  Spottsville,  (Ky.,  on 
Green  river,)  Ky.,  that  the  party  of  the  first  part  turns 
over  to  the  party  of  the  second  part,  his  one-half  of  coal 
mined  at  the  aforesaid,  for  the  consideration  of  one  quar- 
ter of  one  cent  per  bushel,  for  lump  coal  and  nut  coal, 
royalty,  bank  measure,  to  be  paid  monthly  by  the  party 
of  the  second  part  of  this  agreement  to  the  party  of  the 
first  part." 

There  is  no  room,  it  seems  to  us,  in  the  phraseology  or 
verbiage  of  this  clause,  for  construction  or  interpretation. 
It  is  plain,  certain,  and  free  from  ambiguity.  It  contains 
not  a  word  or  expression  of  doubtful  or  indefinite  mean- 
ing. There  is  but  one  technical  word  in  the  entire  clause, 
and  the  meaning  of  that  word  is  fixed  and  made  certain 
by  means  of  its  context.  If  there  was  any  obscurity,  un- 
certainty or  ambiguity  in  the  terms  of  this  contract,  then 
the  acts  of  the  parties  in  connection  therewith,  as  sug- 
gested by  appellant's  counsel,  would  furnish  valuable  aid 
in  the  construction  of  the  contract.  But  where,  as  in  this 
case,  the  terms  of  the  contract  are  plain,  intelligible  and 
free  from  doubt  and  uncertainty,  rules  of  construction  are 
unnecessary  and  of  no  possible  service.  In  such  a  case, 
it  is  certainly  not  the  province  of  the  courts,  by  any  rules 
of  construction,  to  make  another  and  entirely  different 
contract  for  the  parties  from  the  one  they  made  for  them- 
selves. 

We  think,  therefore,  that  appellant's  second  point  is 
not  well  taken,  and  that  his  rule  of  construction,  and  his 
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authorities  in  eupport  of  it,  are  not  applicable  to  the  caee 
now  before  us. 

In  oar  opinion,  no  error  was  committed  by  the  court 
below,  in  sustaining  the  appellee's  demurrer  to  the  appel- 
lant's answer. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 


Conn  t?.  Conn.  "j»];  "^ 

DivoBCB. — Outiody  tjf  ChSd. — AUowance  for  Suppori,--lt  u  not  imperatiye 
upon  the  courts  in  an  action  for  divorce,  where  the  cnstody  of  a  minor 
child  of  the  parties  is  granted  to  the  wife,  to  decree  an  allowance  to  the 
wife,  from  the  husband,  for  its  support. 

Saxb. — Obligation  nf  FdhiT, — Lui6ilt^  Jw  Neoawriei, — ^The  rendition  of  a 
decree  of  divorce  in  favor  of  the  wife,  and  the  granting  to  her  of  the 
custody  of  minor  children  of  the  parties,  do  not  relieve  the  husband  of 
his  obligation  to  provide  means  for  their  support  and  education. 

Saxb.— -The  father  has  the  leg&l  right  to  the  custody  of  his  children,  unless 
it  be  clearly  shown  that  he  is  unfit  for,  or  grossly  at  fault  in,  its  exercise. 

Same. — AJmcny, — Diacrdion  qf  Court — Supreme  Court, — ^The  discretion  of 
the  circuit  court  as  to  the  amount  of  alimony  to  be  aUowed  to  the  wife, 
on  granting  her  a  decree  of  divorce,  wiU  not  be  revised  by  the  Supreme 
Court  on  appeal,  unless  exercised  indiscreetly. 

From  the  Cass  Circuit  Court. 

D.  P.  Baldwin  and  M,  Winfiddy  for  appellant. 
S.  T.  McConneUy  for  appellee. 

BmnLE,  J. — The  appellant  filed  her  petition  for  divorce, 
against  the  appellee. 

The  appellee  answered,  and  filed  a  cross-petition. 

The  court  decreed  the  divorce  on  the  original  petition, 
allowed  the  appellant  two  thousand  dollars  alimony,  two 
hundred  and  fifty  dollars  to  pay  attorney  fees,  and  fifty 
dollars  allowance  to  enable  her  to  prosecute  her  suit, 
making  in  all  two  thousand  three  hundred  dollars.    The 
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court  also  decreed  tke  costody  of  two  of  their  children, 
Emma  Conn,  aged  seven  years,  and  Anna  E.  Conn,  aged 
two  years,  to  their  mother,  the  appellant ;  and  the  cus- 
tody of  George  Conn^  aged  nineteen  years,  Mary  Jane. 
Conn,  aged  sixteen  years,  Ellen  Conn,  aged  thirteen 
years,  and  Robert  M.  Conn,  aged  ten  years,  to  their  father, 
the  appellee. 

An  appeal  from  this  decree  is  brought  to  this  court. 

The  appellant  raised  several  questions  in  the  record, 
but  discusses  in  his  brief  only  three : 

1.  The  alleged  error  of  the  court  in  refusing  to  make 
an  allowance  for  the  care  and  support  of  the  minor  chil- 
dren, Emma  Conn  and  Anna  E.  Conn,  committed  to  the 
custody  of  the  appellant ; 

2.  The  alleged  error  of  the  court  in  refusing  to  give 
the  custody  of  Mary  Jane  Conn,  Ellen  Conn  and  Robert 
M.  Conn  to  the  appellant,  and  granting  such  custody  to 
the  appellee ;  and, 

8.  The  insufficiency  of  the  amount  of  alimony  al- 
lowed. 

1.  The  appellant,  in  support  of  the  first  question,  in- 
sists, that,  in  giving  the  custody  of  the  minor  children  to 
the  appellant,  it  became  the  imperative  duty  of  the  court 
to  make  an  allowance  to  the  appellant  for  their  care  and 
support,  independent  of  the  amount  granted  as  alimony. 
Section  20  of  the  divorce  act  (2  R.  8. 1876,  p.  331,)  enacts, 
that "  The  court  shall  make  such  decree  for  alimony  in 
all  cases  contemplated  by  this  act,  as  the  circumstances 
ot  the  case  shall  render  just  and  proper,"  etc. 

Section  21  enacts,  that  ^^The  court  in  decreeing  a 
divorce  shall  make  provision  for  the  guardianship,  cus- 
tody, support,  and  education  of  the  minor  children  of  such 
marriage.'* 

It  is  a  familiar  legal  principle,  that  all  parts  of  an  act 
must  be  so  construed  as  to  harmonize  with  one  another. 

Granting  alimony  is  discretionary  in  the  court,  as  the 
circumstances  of  the  case  shall  render  just  and  proper ; 
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and  we  think  it  would  be  anomaloaB  to  hold,  that  grant- 
ing an  allowance  for  the  support  of  minor  children  was 
imperative  npon  the  court,  under  all  circumstances. 
That  there  might  be  a  case — as  where  a  father  had  means 
at  his  command  and  had  denied  his  minor  children  sup- 
port, protection,  care  or  education,  and  was  squandering 
his  means  which  should  be  used  in  such  support,  protec- 
tion, care  and  education — ^in  which  it  would  become  the 
court's  imperative  duty  to  make  such  allowance,  we  doubt 
not ;  but  the  facts  before  us  make  no  such  a  case. 

The  evidence  shows  that  the  appellee  is  a  farmer,  an  in- 
dustrious, saving,  money-getting  man.  It  does  not  show 
any  unwillingness  on  his  part  to  support  and  educate  his 
minor  children,  nor  that  he  is  unfitted  for  the  discharge 
of  such  duties  reasonably,  according  to  his  circumstances. 
The  decree  does  not  deny  the  right  of  the  children  to  be 
supported  and  educated  by  their  father,  nor  is  he  absolved 
from  such  obligation  by  the  decree.  Such  right  and  ob- 
ligation are  the  same  as  though  no  divorce  had  been 
decreed,  or  the  custody  of  the  children  had  not  been 
^ven  to  the  mother.  Besides,  the  discretionary  power 
of  the  lower  court  must  have  been  clearly  abused  to 
authorize  an  appellate  court  to  revise  it.  In  this  case, 
we  cannot  say  that  such  power  was  improperly  exercised. 

In  the  case  cited  by  the  appellant.  Bush  v.  Bitsh^  37 
Ind.  164,  the  question  was  not  one  of  making  an  allow- 
ance, but  of  the  custody  of  the  children,  and  therefore 
does  not  support  his  view. 

2.  As  to  the  second  question,  we  think  the  custody  of 
the  older  children  was  properly  given  to  the  appellee^ 
The  father  has  the  legal  right  to  the  custody  of  his  chil- 
dren, unless  it  is  clearly  shown  that  he  is  unfit  to  dis- 
charge his  duty  toward  them,  or  is  grossly  at  fault  in  its 
exercise.  He  is  charged  with  the  obligation  of  their  sup- 
port and  education,  and  he  must  be  allowed  to  do  it  in 
his  own  way,  unless  there  are  strong  reasons  for  the  law 
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to  interfere  with  his  right.  No  such  reasons  have  been 
shown  in  this  case. 

3.  The  evidence  shows,  that  the  appellee  was  the 
owner,  at  the  time  of  the  decree,  of  real  estate  of  the 
value  of  about  nine  thousand  dollars,  and  of  personal 
property  of  the  value  of  about  one  thousand  or  fifteen 
hundred  dollars,  accumulated  by  the  labor  and  prudence 
of  both  parties  during  twenty  years.  Upon  this  basis, 
we  can  not  say,  as  an  appellate  court,  that  the  allowances 
made  by  the  court  below  were  insufficient  in  amount. 
Perhaps  the  facts  would  have  warranted  a  larger  amount, 
but  we  can  not  safely  say  that  there  was  any  indiscreet 
exercise  of  power  by  the  lower  court.  Gamer  v.  (?amer, 
88  Ind.  139;  Byce  v.  BycCy  62  Ind.  64;  PaweU  v.  PoweUj 
53  Ind.  513. 

The  judgment  is  affirmed,  with  costs. 
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SUKNBLL  BT  AL.  V.  BaBIOKLOW. 

fVom  the  Montgomery  Circuit  Court. 

O.  W.  BmU  and  J.  E,  Bwms^  for  appellants. 
W.  P.  BrUUm  and  M.  W.  Bnmer,iot  appellee. 

HowKy  J.— A|>peUee,  as  payee,  sued  the  appellants,  as  makers,  of  a 
promissorynote,  in  the  coort  below,  which  note  was  alleged  to  be  due  and 
unpaid.  The  appellants  answered  affirmatiyely.  admitting^  the  execution 
of  the  note  sued  on,  and  setting  up  certain  allied  equitable  defences 
thereto.  On  demurrer,  the  court  below  held  these  answers  to  be  good  de- 
fences to  the  action.  These  answers  are  very  long,  and  it  would  be  un- 
profitable, we  think,  to  set  them  out  in  this  opinion.  Appellee  replied  by 
general  denial.  The  issues  joined  were  tried  dy  a  jury,  m  the  court  below, 
and  a  verdict  was  returned  for  the  appeUee  for  the  amount  due  on  the 
note. 

The  appellant  James  Bunnell  separately  moved  the  court  below  in 
writing  for  a  new  trial ;  this  motion  was  overruled  by  the  court,  and  to 
this  decision  said  Bunnell  excepted.  And  judgment  was  then  rendered 
upon  the  verdict  by  the  court  below. 

In  this  court,  the  only  alleged  error,  assimed  hj  appellant  James  Bun- 
nelL  is,  tiiat  the  court  below  erred  in  overruling  his  motion  for  a  new  triaL 
Ajoa  the  only  causes  for  such  new  trial^  assigned  in  said  motion,  were,  that 
the  v«dict  was  not  sustained  by  sufficient  evidence,  and  that  it  was  con- 
trary to  law. 

But  a  single  enquiry,  therefore,  is  presented  for  our  consideration  in  this 
cause :  Was  there  any  sufficient,  leffaJi  evidence  before  the  jury  tending  to 
flnstain  their  verdict?    We  think  there  was. 

The  judsment  of  the  court  below  is  therefore  affirmed|  at  the  costs  of  the 
appellant  James  BunnelL 
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Gadsbubt. 

From  &e  Blackford  CSrcuit  Court 

N,  0,  Ron,  for  appellant. 
J.  T.  TFetts,  for  appellee. 

WoBDExr,  J. — ^The  question  involved  in  this  case  is  the  same  as  that  de- 
cided in  the  case  of  TAe  IHtUburgh,  dc,  B.  W.  Oo.  v.  Boiner,  po8(,  p.  572, 
and  for  the  reasons  therein  given  the  judgment  below  must  be  reversed. 

The  judgment  below  is  reversed}  with  costs,  and  the  cause  remanded  for 
further  proceedings. 
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AmnsB  V.  Shajrxs,  TBBASuxmL 

IVom  the  GUnton  Circait  Gbort. 

B,  P.  Damdaon  and  J,  G.  Daeicboni  for  appellant 

J.  Claybaughy  L,  MeQurg  and  /.  Fl  JTwU)  for  appellee. 

"BEBsaxfB,  O.  J.— Thia  case  piesenta  for  dedaion  the  aame  qneatioD  as  that 
decided  in  Bof  ▼.  Skcmk$f  56  £id.  654;  and  the  judgment  in  this  is  affirmed 
on  the  authontT  of  that  case. 

Affirmed,  with  costs. 
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Latta  V.  Grippith. 

AjaKiyBCEiiT.^Cy  Judgw^eni, — Motion  to  Ammd  «o<  DmvwrabU.-^Amgmimi 
f^  Error, — A  compltdnt  to  correct  the  amount  of  a  judgment  should  be 
r^arded  as  a^  mere  motion  for  that  purpose,  and  is  not  subject  to  be 
tested  by'  demurrer,  nor,  on  appeal  to  the  Supreme  Court,  by  an  assign- 
ment of  enor  that  it  is  insufficient. 

Same. — Juriadielion. — Power  of  Cbiift.— MThere,  in  such  case,  a  complaint  in 
the  ordinary  form  has  been  filed  in  the  court  in  which  the  judgment  was 
rendered,  alleging  the  nature  and  amount  of  the  mistake,  such  court  has 
jurisdiction  of  the  subject-matter,  and  power  to  make  the  proper  correc- 
tion. 

Sake. — Brnminyab^  Noiiet. — DtfaiUL — ^Where  notice  of  such  proceeding  ia 
given  to  the  defendant,  by  service  of  summons  in  a  county  adjoining  ihat 
wherein  such  action  is  pending,  four  days  prior  to  the  term  at  which  it 
is  to  be  heard,  such  notice  is  reasonable,  and  gives  to  the  court  jurisdic- 
tion of  his  person,  and  if  he  fail  to  appear  he  may  be  defaulted. 

From  the  Rush  Circuit  Court. 

B.  F.  Davis  and  B.  A.  Blacky  for  appellant. 

G.  C.  Glarkf  J.  T.  Dye  and  A.  C.  Harris^  for  appellee. 

WoRBBN,  J. — Griffith  held  a  note  against  Latta  for  four 


880  SUPREACE  COURT  OF  mDIANA. 

Latta  «.  Griffith. 

hundred  and  eighteen  dollarB  and  fifty  cents,  and  placed 
it  in  the  hands  ot  an  attorney  for  collection,  who  com- 
menced  suit  thereon ;  but  in  the  complaint  he  described 
the  note,  by  mistake,  as  being  for  two  hundred  and 
eighteen  dollars  and  fifty  cents,  instead  of  the  true 
amount. 

At  the  May  term,  1878,  of  the  court  below,  judgment 
was  rendered  in  favor  of  Griffith,  against  Latta,  for  the 
amount  due  on  the  note,  supposing  it  to  have  been  given 
for  two  hundred  and  eighteen  dollars  and  fifty  cents,  the 
mistake  in  the  complaint  leading  to  a  mistake  in  the 
amount  for  which  judgment  was  rendered.  The  note 
or  a  copy  thereof,  we  may  assume,  was  filed  in  that 
action. 

Afterward,  Grifiith  filed  his  complaint,  or  motion,  in 
the  court  below,  to  correct  the  mistake  in  the  amount  for 
which  the  judgment  was  rendered. 

A  summons  was  issued  in  the  case,  and  served  on  the 
defendant,  Latta,  by  the  sheriff  of  Marion  county,  on  De- 
cember 11th,  1873,  requiring  him  to  appear  and  answer 
the  complaint  on  the  second  day  of  the  next  term  of  the 
court,  to  be  held  on  the  third  Monday  of  December,  1873. 

Afterward,  on  January  8th,  1874,  the  defendant  not  ap- 
pearing, he  was  defaulted,  and  the  court  proceeded  to 
hear  the  cause,  and  made  the  correction. 

It  is  assigned  for  error : 

1st.  That  the  court  below  had  no  jurisdiction  over  the 
subject-matter  of  the  action ; 

2d.  The  court  below  had  no  jurisdiction  over  the  per- 
son of  the  defendant  below ;  and, 

Sd.  The  complaint  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action. 

We  are  of  opinion,  that  the  paper  styled  a  complaint 
should  be  regarded  as  a  mere  written  motion,  not  to  be 
tested  by  demurrer,  nor  subject  to  an  assignment  of  error 
that  it  does  not  state  facts  sufficient.  Jenkins  v.  Longy  23 
Ind.  460 ;  Bales  v.  Brownj  antCy  p.  282. 
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This  disposes  of  the  third  assignment  of  error. 

As  to  the  first,  that  the  court  had  no  jurisdiction  over 
the  subject-matter,  we  are  of  opinion  that  the  court  had 
such  jurisdiction.  That  the  court  had  jurisdiction  to  cor- 
rect such  mistakes,  see  the  cases  above  cited ;  also,  Sher- 
man V.  Nixorij  87  liid.  158. 

We  are  of  opinion,  also,  that  the  court  had  jurisdiction 
over  the  defendant  below. 

The  correction  could  only  be  properly  made  in  the 
court  where  the  mistake  was  committed,  and  the  defend- 
ant was  bound  to  answer  the  motion  to  correct  in  that 
court,  or  let  the  matter  go  by  default.  The  summons 
served  on  the  defendant  may  be  regarded  as  a  notice. 
Jenkins  v.  Long,  supra.  It  was  served  on  December  11th, 
and  the  court  commenced,,  we  believe,  on  the  15th.  The 
defendant  was  required  to  appear  on  the  second  day  of 
the  term.  This  made  four  days,  excluding  both  the  day 
of  the  service  and  the  day  the  defendant  was  required  to 
appear. 

This,  it  seems  to  us,  gave  the  defendant  ample  time  to 
make  all  needful  preparations,  and  to  go  from  Marion  to 
Bush  county. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Parley  v.  Thb  State. 

Criminal  Law. — Evidence, — Impeachi$ig  WUneas, — ^Where  no  eTidence  has 
been  introdnced  in  support  of  the  general  moral  character  of  the  defend- 
ant in  a  criminal  canse,  it  is  error  to  allow  connael  for  the  State,  in 
croBS-ezamining  the  defendant  while  testifying  as  a  witness,  to  ask  him 
whether  he  liad  ever  been  convicted  of  a  crime. 

Same. — ^A  witness  in  a  criminal  prosecution  can  not  be  impeached  by  evi« 
dence  as  to  his  general  moral  character. 
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noi  b»  fittbKAffid  by  puol  etidcnoe. 

Sajcb.— XorcMy.— iZawRN^  fifarfai  Goodb.— JSM(ieatt.-On  the  trial  of  m  de- 
Imdani  iiidicted  lor  the  larceny  of  a  chattel,  and  for  raoeiTii^  sach 
durttel  Monioiialj,  U  m  error  to  ezdnde  a  Ull  of  aale  of  the  dbattd,  ex- 
eevted  to  tfie  defendant  by  another,  offered  in  evidcaoe  by  tiie  dcfandant* 

BAME.'^BeeaBmg  Jmry* — AdditUmal  Lutmetioms  to  /«ry.— At  the  request  of 
the  jury  tryii^  a  criminal  came,  the  ooort  may  recall  and  give  them  ad- 
ditional inatmctionfly  after  they  hare  retired  to  agree  upon  a  Terdict. 

From  the  Hamilton  Circxiit  Court 

•T.  Stafford,  for  appellant. 

C.  A.  Buskirkf  Attorney  General,  for  the  State. 

HowKy  J. — ^An  indictment,  in  two  counts,  was  retnmed 
into  the  conrt  below,  against  the  appellant  and  one  Sam- 
uel Cpok. 

The  first  count  charged  the  appellant  and  said  Cook 
with  grand  larceny,  in  stealing  a  bay  horse  of  the  value 
of  eighty  dollars,  the  personal  property  of  one  Elizabeth 
Dawson ;  and  the  second  count  charged  them  with  having 
feloniously  bought,  received  and  concealed  a  bay  horse^ 
of  the  same  value,  and  the  property  of  the  same  person. 

On  arraignment,  appellant's  plea  to  said  indictment  was 
not  guilty. 

The  cause  was  tried  by  a  jury  in  the  court  below,  and  a 
verdict  was  returned,  finding  the  appellant  guilty  of  grand 
larceny  as  charged,  and  assessing  his  punishment  at  two 
years'  imprisonment  in  the  state-prison,  a  fine  of  twenty 
dollars,  and  disfranchisement,  etc.,  for  the  term  of  three 
years. 

The  appellant's  written  motion  for  a  new  trial  having 
been  overruled,  and  his  exception  saved  to  such  decision, 
judgment  was  rendered  by  the  court  below  on  the  ver- 
dict. 

In  this  court,  the  only  alleged  error  of  the  court  below, 
assigned  by  the  appellant,  is  the  overruling  of  his  motion 
for  a  new  trial. 

In  his  motion  for  a  new  trial,  the  appellant  assigned  the 
following  causes : 
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!•    The  verdict  of  the  jury  was  contrary  to  law ; 

2.  The  verdict  of  the  jury  was  contrary  to  the  evi- 
dence; 

8.  The  court  below  erred  in  permitting  the  appellee  to 
prove  by  the  appellant,  on  croes-ezamination,  over  the 
appellant's  objection,  that  the  appellant  had  theretofore 
been  sent  to  the  penitentiary  for  forgery ; 

4.  The  court  below  erred  in  excluding  as  evidence,  in 
said  cause,  a  bill  of  sale  of  the  horse  alleged  to  have  been 
stolen,  which  bill  of  sale  the  appellant  proved,  by  his  own 
testimony,  he  had  received  from  one  Samuel  Cook ;  and, 

6.  The  court  below  erred  in  recalling  the  jury  from 
their  room,  after  they  had  retired  to  consider  of  their 
verdict,  and  after  they  had  been  instructed  by  the  court, 
and  in  giving  them  additional  instructions,  in  the  absence 
of  the  appellant's  counsel. 

It  appears  from  the  bill  of  exceptions  in  the  record, 
that  the  appellant  was  a  witness  on  the  trial  in  his  own 
behalf.  After  he  had  testified  in  chief,  the  prosecuting 
attorney,  on  the  cross-examination  of  the  appellant,  asked 
him  liie  following  questions : 

^<  Have  you  not  been  convicted  of  stealing  horses  before, 
and  sent  to  the  penitentiary  ?" 

To  which  question  the  appellant  objected,  because  the 
same  was  irrelevant  and  immaterial  in  any  event,  and  was 
not  proper  cross-examination ;  but  the  court  below  over- 
ruled the  objection,  and  required  the  appellant  to  answer 
the  question,  and  to  this  decision  the  appellant  excepted* 

This  question  was  answered  in  the  negative,  and  then 
the  prosecuting  attorney  asked  the  appellant  the  follow- 
ing question : 

'^  Have  you  not  been  convicted  of  some  other  crime,  and 
sent  to  the  penitentiary  ?" 

And  to  this  question  the  appellant  objected,  for  the 
reason  that  the  same  was  irrelevant,  immaterial  and  im- 
proper in  any  event,  and  not  proper  cross-examination ; 
which  objection  the  court  below  overruled,  and  required 
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the  appellant  to  answer  the  question ;  and  the  appellant 
excepted  to  this  decision. 

Appellant's  answer  to  this  question  was,  ^  Yes  sir ;  for 
complicity  in  forgery." 

It  is  very  clear,  we  think,  that  the  court  below  erred  in 
each  of  these  decisions. 

The  appellant,  on  the  trial  in  the  court  below,  had  of- 
fered no  evidence  in  support  of  his  general  good  charac- 
ter, and  therefore  the  State  ought  not  to  have  been  per- 
mitted to  introduce  evidence  for  the  purpose  of  impeach- 
ing his  good  character  as  the  defendant  in  the  cause* 

And,  for  the  purpose  of  impeaching  the  appellant  as 
a  witness  in  the  case,  the  evidence  introduced  was  clearly 
incompetent,  ^^  for  the  reason  that  in  a  criminal  cause  a 
witness  can  not  be  impeached  or  sustained  by  proof  of 
general  moral  character,"  and  much  less  so  by  proof  of 
an  isolated  act  of  good  or  bad  conduct.  Fletcher  v.  The 
StaJU,  49  Ind.  124. 

It  is  evident  that  the  object  of  the  evidence,  sought  for 
by  the  answers  to  the  above  recited  questions,  was  to  im- 
peach the  credit  of  the  appellant  as  a  witness  before  the 
jury  trying  the  cause,  not  by  proof  of  his  bad  character 
for  truth,  but  by  proof  of  his  former  conviction  and 
punishment  for  another  crime. 

In  our  opinion,  the  evidence  thus  introduced  was  not 
relevant  to  the  issues  in  this  case,  and  was  not  competent 
for  any  purpose. 

If,  however,  the  fact  of  a  former  conviction  was 
material,  yet  the  evidence  offered  by  the  State  to  prove 
such  conviction  was  clearly  incompetent.  ^^  Where  the 
question  involves  the  fact  of  a  previous  conviction,  it 
ought  not  to  be  asked ;  because  there  is  higher  and  better 
evidence  which  ought  to  be  offered."  1  Oreenl.  Ev.,  se<5. 
457.  So  that,  in  any  view  of  the  matter,  it  is  a  clear  prop- 
osition, we  think,  that  the  court  below  erred  in  overrul- 
ing the  appellant's  objections  to  the  above  recited  questions, 
and  in  requiring  the  appellant  to  answer  those  questions. 
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It  seems  to  us,  also,  that  the  court  below  erred  in  ex- 
clading  from  the  jury  the  bill  of  sale  to  the  appellant  of 
the  horse  which  he  was  charged  with  having  stolen.  The 
appellant  proved  the  execution  of  the  bill  of  sale  by  one 
Samuel  Cook,  and  then  offered  it  in  evidence. 

We  think  this  evidence  was  competent  as  tending  to 
sustain  the  appellant's  defence ;  and  it  was  for  the  jury  to 
determine  what  weight,  if  any,  the  evidence  was  entitied 
to,  under  all  the  circumstances. 

We  think  it  was  competent  for  the  court  below,  in  its 
discretion,  to  recall  the  jury  from  their  room,  if  they  re- 
quested it,  and  to  give  them  additional  instruction.  The 
record  fails  to  show  that  the  appellant  was  prejudiced  in 
any  manner  by  the  action  of  the  court  below  in  this  re- 
gard, or  by  the  absence  of  his  counsel  during  such  action* 

For  the  reasons  given,  however,  our  conclusion  is,  that 
the  court  below  erred  in  overruling  the  appellant's  motion 
for  a  new  trial  of  this  cause. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings ; 
and  the  clerk  of  this  court  wiU  notify  the  warden  of  the 
proper  prison  to  return  the  appellant  to  the  custody  of 
the  sheriff  of  Hamilton  county. 


Thb  Town  of  Noblbsvillb  t;.  MoFarland.  ■  w  m 
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TowsB.— &Aoo{  CorporaiUm. — PEeodm^.— The  character  in  which  an  inoor-     ^  ^ 
porated  town  majr  sne  or  be  sued  as  a  school  corporation  maj  be  desig- 
nated, either  in  the  title  of  the  action,  as  a  school  corporation,  or  in  the 
complaint  bj  an  allegation  of  that  fact. 

From  the  Hamilton  Circuit  C!ourt. 
2).  Mo88  and  T.  J.  Kancj  for  appellant. 
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W.  Garver,  for  appellee. 

Pebkins,  J. — Bait  by  Julia  A.  McFarland  against  The 
Town  of  I^oblesyille,  apon  the  following  complaint : 

^^  The  plaintiff  complains  of  the  d^endant,  and  says, 
that  said  defendant  is  a  school  corporation,  duly  organized 
under  and  pursuant  to  the  laws  of  the  State  of  Indiana, 
by  the  corporate  name  of  The  Town  of  Noblesville.  And 
she  further  says,  that,  on  the  22d  day  of  December,  1871, 
at  said  town  of  Noblesville,  she  was  employed  by  Leon- 
ard Wild,  Eb.  M.  Morrison  and  John  Stevenson,  who 
were  then  and  there  acting  as,  and  who  then  and  there 
composed,  the  board  of  school  trustees  for  said  corpora- 
tion. Which  said  employment,  she  avers,  was  then  and 
there  made  with  her  by  one  James  Baldwin,  who  then 
and  there  was  the  superintendent  of  the  public  schools  of 
said  corporation,  and  w^ho  then  and  there  was  acting  as, 
and  was,  the  agent  of  said  corporation,  for  the  purpose 
of  employing  this  plaintiff.  And  the  plaintiff  avers,  that 
by  said  Baldwin,  the  agent  of  said  trustees  as  aforesaid, 
she  was  employed  to  teach  in  oite  of  the  grades  of  the 
school  of  said  town,  known  as  the  high  school  of  said 
town,  for  the  sum  of  three  dollars  and  twenty-five  cents 
per  day ;  that  her  agreement  and  contract  with  said  James 
Baldwin,  as  agent  of  said  board  of  school  trustees,  was  to 
teach  said  school  from  date  last  aforesaid,  to  wit,  the  22d 
day  of  December,  1871,  until  the  end  of  the  school  year 
in  which  they  were  then  engaged,  which,  as  she  was  in- 
formed by  said  Baldwin,  would  end,  and  which,  in  fact, 
did  end,  on  the  27th  day  of  June,  1872 ;  and  that  the 
employment  of  the  plaintiff  by  said  Baldwin  was,  at  the 
time,  ratified  and  confirmed  by  said  board  of  trustees. 

'^  And  the  plaintiff  avers,  that,  at  the  time  she  was  em- 
ployed by  the  said  board  of  school  trustees  of  said  town 
as  aforesaid,  she  was,  by  profession  and  occupation,  a 
school-teacher,  and  had,  at  the  time,  the  necessary  license 
and  certificate  from  the  examiner  of  said  Hamilton 
county,  Indiana;  that,  in  pursuance  of  said  agreement 
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and  contract  so  made  with  said  board  of  school  trustees 
as  aforesaid,  she  immediately  entered  upon  her  duties  as 
teacher  in  said  high  school,  in  which  position  she  con- 
tinued until  the  25th  day  of  March,  1872,  when  she  was 
informed  by  said  board  of  trustees  that  her  services  were 
not  longer  wanted  in  said  high  school,  and  that  she  would 
not  be  permitted  to  teach  in  said  school  any  further.  And 
she  avers,  that  said  board  of  trustees  brought  against  her 
no  charge  or  accusation  of  any  failure  or  wrong  upon  her 
.part,  but,  without  any  cause  whatever,  unlawfully  violated 
said  contract  and  agreement,  as  aforesaid. 

"  And  she  further  avers,  that  the  date  upon  which  she 
was  dismissed  from  said  school,  as  aforesaid,  was  at  a 
season  of  the  year  when  she  could  not  obtain  employment 
in  her  said  profession  elsewhere,  and  that  she  was  com- 
pelled to,  and  did,  lose  from  her  said  business  all  of  the 
time  from  the  date  of  her  discharge  as  aforesaid,  until 
the  end  of  said  school  year,  as  aforesaid ;  and  that,  not- 
withstanding the  foregoing  contract  of  said  board  of 
trustees  in  dismissing  her,  as  aforesaid,  she  continued  to 
hold  herself  in  readiness  to  teach,  as  directed  by  the 
board  of  school  trustees,  so  far  as  they  were  in  conso- 
nance with  the  terms  of  her  said  contract,  and  was  ever 
ia  such  readiness  until  the  expiration  of  the  school  year 
for  which  she  was  employed ;  that  she  has  received  for 
her  services  the  sum  of  one  hundred  and  fifty  dollars, 
leaving  due  and  unpaid  the  sum  of  two  hundred  dollars, 
with  the  interest  thereon  since  the  close  of  said  term  as 
aforesaid,  which  sum  she  has  demanded  of  the  defend- 
ant, and  which  sum  defendant  refuses  to  pay." 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
overruled,  and  exception  taken. 

Answer.  Reply.  Trial  by  jury;  verdict  for  plaintiff. 
Motion  for  a  new  trial  overruled ;  exception,  and  judg- 
ment on  the  verdict. 

The  errors  assigned  in  this  court,  upon  appeal,  are : 
Vol.  LVn.— 22 
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Ist.  The  court  erred  in  overruling  appellant's  demur- 
rer to  the  complaint ;  and, 

2d.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

We  think  the  complaint  is  good.  It  shows  very  clearly, 
by  its  allegations  and  averments,  that  "The  Town  of 
Noblesville  "  is  sued  in  its  character  of  a  school  corpora- 
tion. "  The  Town  of  Noblesville "  is  the  name  of  the 
civil  corporation,  and  the  statute  declares  that  every  such 
incorporated  town  shall  be  a  "  municipal  corporation  for 
school  purposes,  by  the  name  and  style  of  the  civil 
*  *  town,  *  *  *  and  by  such  name 
may  contract  and  be  contracted  with,"  etc.  Sec.  4, 1  R. 
8. 1876,  p.  780.  But  it  is  necessary  in  contracting,  and  in 
suing  and  being  sued,  that  the  character  in  which  it  is 
acting  and  being  acted  upon  should  be  shown.  The  above 
section  of  the  statute,  it  may  be  observed,  is  the  one  gov- 
erning this  case.  McLaughlin  v.  Shelby  Tovmshipy  52 
Ind.  114. 

There  are,  we  think,  two  modes  in  which  this  char- 
acter, as  above  mentioned,  may  be  shown :  1.  By  desig- 
nating the  character,  by  prefixing  an  adjective  to  the 
name,  as  "  The  School  Town  of  Noblesville ; "  2.  By  aver- 
ments in  the  complaint,  such  as  are  made  in  this,  that  it 
contracted,  and  is  suing  or  being  sued,  in  its  character  of 
a  school  corporation,  by  its  corporate  name.  In  such  case,, 
the  judgment  and  its  execution  would  follow  the  aver- 
ments in  the  complaint  and  be  governed  thereby. 

The  cases  in  our  reports  authorize  the  inference  that 
either  of  the  modes  we  have  suggested  will  suflice.  In 
addition  to  the  one  cited  above,  see  Jackson  Township  v, 
Barnes^  55  Ind.  136 ;  The  City  of  Huntington  v.  Day,  65 
Ind.  7. 

The  case  is  very  like  that  of  The  City  of  CrawfordsvUle 
V.  Haysy  42  Ind.  200. 

Appellants,  in  their  brief,  have  not  pointed  out  specifi- 
cally a  single  objection  to  the  rulings  of  the  court  below* 
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The  judgmeDt  is  affirmed,  with  five  per  cent,  damages 
and  costs,  as  due  against  th^  school  town,  and  to  be  col- 
lected from  its  funds. 


Judgment. — Can  not  he  Attacked  OoUateraUy, — I\vees8,^'Evidenoe, — ^Thougli 
the  record  of  a  judgment  offered  as  eyidence  in  a  cause  fails  to  show  that 
the  judgment  defendant  had  been  serred  with  summons,  jet  it  can  not  be 
attacked  coUaterally. 

From  the  Tipton  Circuit  Court. 

J.  W.  Bobinson,  for  appellanta. 

J.  Green^  D.  Waugh  and  Jl  Waugh^  for  appellees. 

BiDDLE,  C.  J. — George  Maranda  sued  Matt  P.  Goar  and 
seventy-nine  others,  members  of  The  Union  Draining  As- 
sociation, to  hold  them  liable  personally  for  the  payment 
of  a  judgment  \7hich  he  had  recovered  against  the  asso- 
ciation. 

Judgment  was  rendered  against  the  appellees  upon  trial. 

We  need  not  state  the  proceedings  any  more  particularly, 
as  the  following  are  the  only  assignments  of  error : 

"  1.  The  complaint  is  fatally  defective,  no  copy  of  the 
articles  of  association  being  filed  with  the  complaint,  as 
therein  alleged ; 

"  2.  The  court  erred  in  defaulting  the  appellants  with- 
out evidence  of  a  summons  issued  and  served ; 

"3.  The  court  erred  in  rendering  final  judgment 
against  appellants  upon  an  insufficient  complaint;  and, 

"  4.  The  complaint  in  the  court  below  does  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action." 

The  first,  third  and  fourth  assignments  of  error  go  to 
the  sufficiency  of  the  complaint,  and  the  only  objection 
alleged  against  it  is,  that  a  copy  of  the  articles  of  associa- 
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tion,  upon  which  the  corporation  was  organized,  was  not 
filed  with  it  as  an  exhibit.  Without  deciding  that  such 
an  exhibit  was  necessary  in  a  case  of  this  kind,  it  is 
enough  to  say,  that,  although  the  transcript,  when  origi- 
nally filed  in  this  court,  did  not  show  such  an  exhibit,  yet 
by  a  return  to  a  certiorari^  made  by  the  clerk  below,  it  ap- 
pears that  the  articles  of  association  were  filed  as  an  ex- 
hibit with  the  complaint. 

The  second  assignment  of  error  does  not  exist  in  the 
record,  in  point  of  fact  There  was  no  judgment  by  de- 
fjEtult  in  this  case.  The  appellees  answered,  and  judg- 
ment was  rendered  against  them  upon  trial.  It  appears, 
however,  that  the  judgment  before  recovered  by  Maranda 
against  The  Union  Draining  Company,  and  made  an 
exhibit  in  this  case,  was  rendered  upon  a  default ;  and,  by 
the  transcript  of  that  record,  it  does  not  appear  that  the 
summons  and  service  upon  it  were  made  a  part  of  the 
record;  but  it  does  appear  that  the  plaintiflf  therein 
proved  "  to  the  court  that  a  summons,  issued  out  of  this 
court,  in  this  case,  was  served  on  the  defendants  more 
than  ten  days  before  the  first  day  of  the  present  term 
of  this  court."   From  this  judgment  no  appeal  was  taken. 

Admitting  that  it  was  erroneous  and  might  have  been 
reversed,  on  appeal,  yet  it  is  not  a  nullity,  and  can  not  be 
attacked  collaterally.  Evana  v.  Ashby^  22  Ind.  15 ;  Waltz 
V.  Borroway,  25  Ind.  380 ;  Hawkins  v.  Hawkins^  AdmW, 
28  Ind.  66 ;  Comparet  v.  Hannay  34  Ind.  74 ;  Oavin  v.  Gray- 
doUj  41  Ind.  559;  Britton  v.  The  State,  ex  rel.,  etc,  54 
Ind.  235. 

We  have  thus  disposed  of  all  the  assignments  of  error. 

The  judgment  below  is  correct,  and  is  therefore  af- 
firmed, with  costs. 
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GBiMiKAii  Law. — Larceny, — Obtaining  Chattel  by  Fraud. — Where  a  person     14«  407 
obtains  possession  of  a  chattel  from  the  owner,  hy  a  fraudulent  trick  or 
contrivance,  with  intent  to  steal,  though  with  the  consent  of  the  latter, 
he  is  guilty  of  larceny. 

Same. — Instruction  to  Jury, — On  the  trial  of  a  defendant  indicted  for  larceny, 
the  court  instructed  the  jury,  that  they  should  not  convict  the  defendant, 
unless  the  State  had  proved  that  the  defendant  had  Rtol,en  some  part  of 
the  property  described  in  the  indictment,  "that  the  property  stolen  was 
of  some  value,''  and,  "if  stolen,  was  the  property  of"  the  prosecuting 
witness,  and  that  "the  act  of  stealing"  had  been  "committed  in  this 
county  within  two  years  prior  to  the  finding  of  the  indictment." 

Hdd,  that  the  instruction  is  not  erroneous. 

6aj£B. — GommeTUa  of  CounaeL — CredibUity  of  WHnem. — Appearance  of  Dffend" 
ant, — It  is  not  error,  that  the  prosecuting  attorney,  on  the  trial  of  a  crim- 
inal prosecution  wherein  the  defendant  has  testified  as  a  witness  in  his 
own  behali^  in  commenting  on  the  credibility  of  the  defendant,  was  al- 
lowed to  refer  to  the  appearance  of  the  countenance  of  the  latter  while 
testifying,  though  abstractly  such  comments  would  be  improper. 

Prom  the  Wayne  Circuit  Court. 

S.  A.  ForkncTj  for  appellant. 

C.  A,  Buskirk,  Attorney  General,  and  H.  U.  Johnson^ 
Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — The  appellant,  Joseph  Huber,  was  indicted 
in  the  court  below,  jointly  with  Charles  Miller,  for  grand 
larceny. 

The  charge  was,  that  they  had  stolen  fifty  dollars,  in 
United  States  treasury  notes  and  national  bank  currency, 
from  one  Joseph  Walters. 

There  was  a  trial  by  a  jury,  a  verdict  of  guilty,  fixing 
the  punishment  at  five  years  in  the  state-prison,  with  a 
fine  and  disfranchisement,  and  judgment  on  the  verdict, 
over  a  motion  for  a  new  trial. 

The  causes  assigned  for  a  new  trial  were : 

1.  Because  tfie  verdict  is  not  sustained  by  the  evi- 
dence ; 

2.  Because  the  verdict  is  contrary  to  the  evidence ; 
8.    Because  the  verdict  is  contrary  to  law; 
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4.  That  the  court  erred  in  giving  instructions  from  one 
to  twenty;  and, 

5.  That  the  court  erred  in  permitting  the  prosecuting 
attorney  to  make  certain  remarks  in  regard  to  the  counte- 
nance of  the  defendant  being  evidence  of  his  guilt. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial,  which  calls  in  question  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  the  correctness  of  the 
charges  of  the  court,  and  the  remarks  of  the  prosecuting 
attorney. 

On  the  trial,  Joseph  Walters  testified  on  behalf  of  the 
State,  in  substance,  as  follows : 

"The  defendant  got  some  money  of  me  March  1st, 
1877,  in  Richmond,  Wayne  county,  Indiana.  He  got  fifty 
dollars.  It  was  my  own  money.  I  was  walking  in  the 
street,  running  east  and  west,  right  south  of  the  depot  in 
Richmond,  on  that  day,  waiting  for  some  household  goods 
to  come  to  the  depot  in  a  wagon.  These  goods  I  was 
going  to  ship  to  Iowa.  They  were  my  son-in-law's.  The 
defendant  came  up  to  me  there.  He  spoke  to  me  first, 
and  said,  *  Qrandpap,  this  is  a  nice  city  you  have  here.'  I 
said,  *  Yes ;  but  I  do  not  live  here.  I  live  in  Eaton,  Ohio, 
and  am  waiting  here  for  some  goods  of  my  son-in-law's  to 
come.  I  am  going  to  ship  them  to  Iowa.  My  son-in-law 
is  moving  out  there.'  •  I  told  him  I  was  going  to  Iowa. 
He  said  he  was  agent  of  one  of  the  most  extensive  cloth- 
ing establishments  in  the  United  States,  located  in  Cali- 
fornia. I  think  he  said  in  San  Francisco,  but  am  not  sure 
as  to  that.  He  also  said  that  he  was  establishing  agencies 
to  sell  their  cloth  by  samples,  and  asked  me  how  I 
would  like  to  become  an  agent  for  him.  I  said,  *  That  is 
entirely  out  of  my  line  of  business.'  He  then  said  he  had 
established  agencies  at  Indianapolis,  Connersville,  Cam- 
bridge City,  Newcastle,  and  other  points.  I  told  him  I 
had  no  time  to  attend  to  the  business.  He  said  it  would 
not  take  much  time ;  that  I  could  simply  leave  a  few  sam- 
ples as  I  went  through  Chicago,  (I  told  him  I  was  going 
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through  Chicago,)  and  at  the  places  I  stopped  at  in  Iowa ; 
that  the  goods  were  marked  very  low,  and  would  recom- 
mend themselves.  I  still  told  him  I  did  not  believe  I 
could  attend  to  it ;  that  I  had  a  son-in-law  who  kept  store 
in  Eaton,  and  I  would  take  some  of  his  saniples  over 
there.  He  then  said,  *  Til  tell  you  what  FU  do :  You  look 
like  an  honest  man,  and  FU  do  by  you  as  I  have  done  by 
other  agents.  If  you  will  take  some  of  our,  samples  and 
leave  them  at  Chicago,  and  show  them  in  Iowa  where  you 
are  going,  I'll  give  you  fifty  dollars  in  advance.'  He  then 
took  some  large  pieces  from  his  pocket  that  looked  like 
gold."  (Spiel  marks  here  handed  to  the  witness.)  "  These 
look  like  the  pieces  he  pulled  out.  They  are  of  the  same 
size,  but  are  not  quite  so  light  as  they  were  then.  As  he 
pulled  these  out,  the  defendant  said,  ^  Here  are  five  twenty- 
dollar  gold  pieces,  fresh  from  the  mint.  If  you  will  act  aa 
our  agent,  I  will  give  you  these,  and  you  can  give  me 
fifty  dollars  in  greenbacks,  as  I  need  some  paper  money. 
I  have  not  got  any  greenbacks.'  He  said  that  their  chief 
object  was  to  introduce  their  goods.  He  said  the  samples 
were  at  the  hotel,  and  asked  me  to  go  over  there  and  see 
them.  I  told  him  I  only  had  a  few  minutes'  time  and 
would  go  over,  but  would  have  to  be  quick,  as  I  was  ex- 
pecting the  wagon  every  minute.  "We  went  across  to  the 
Avenue  House  and  went  up  stairs  to  a  room.  He  led  the 
way.  When  we  went  into  the  room,  there  was  no  one 
else  there.  There  was  a  table  there,  and  I  saw  lots  of  these 
samples  of  cloth  I  see  here  spread  out  on  the  table.  They 
were  marked.  I  saw  this  valise  there,  lying  on  the  end 
of  the  table.  I  think  this  box  containing  envelopes  was 
in  the  valise.  I  saw  it  there.  I  examined  the  samples  on 
the  table ;  defendant  also  looked  at  them  with  me.  He 
said  he  thought  I  could  make  money  out  of  it.  I  still 
said  I  believed  I  could  not  go  into  the  arrangement.  Then 
he  said,  ^  I  will  also  make  you  a  present  of  a  suit  of 
clothes  if  you  do.  You  may  pick  out  the  cloth  from  the 
samples,  and,  whatever  you  pick  out,  I  vnll  give  you  a  suit 
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of  clothes  like  it/  Just  then  the  other  man.  Miller,  came 
in.  He  said,  *  I  guess  I  am  in  the  wrong  room.'  The  de- 
fendant said,  *  Oh,  no ;  we  like  to  see  people  here.  I  am 
just  showing  the  old  gentleman  the  cloth,  and  can  show 
you  at  the  same  time.'  Huber  then  asked  Miller  if  he 
lived  in  the  city.  Miller  said  no,  he  lived  in  Iowa.  Huber 
then  said  that  I  was  going  to  Iowa,  and  Miller  asked  me 
what  part  of  Iowa  I  was  going  to,  and  I  said  to  Des 
Moines.  Huber  then  told  this  man  Miller  what  his  prop- 
osition was,  and  that  he  wanted  me  to  act  as  his  agent, 
and  had  offered  me  fifty  dollars.  Miller  then  examined 
the  cloth  and  said  it  was  very  nice.  He  took  out  his 
pocket-book  and  said  he  wished  he  had  fifty  dollars,  but 
said  he  only  had  seven  or  eight  dollars — ^I  do  not  re- 
member which  he  said.  Huber  again  took  out  the  gold 
and  said,  *  You  give  me  fifty  dollars  in  greenbacks,  and  I 
will  give  you  this  one  hundred  dollars  in  gold.'  The  other 
man  then  went  on  looking  at  the  samples.  I  was  sitting 
at  the  side  of  the  table  in  a  chair.  The  defendant  was  in 
front  of  me,  at  the  end  of  the  table,  right  in  front  of  the 
door.  The  door  was  open,  and  the  defendant  was  stand- 
ing. Directly  I  said,  *  Well,  I  guess  I  will  take  you  up 
and  do  the  best  I  can  for  you,'  or,  *  I  guess  I'll  go  into  it,' 
or  something  of  that  kind.  I  took  out  my  pocket-book, 
and  counted  out  fifty  dollars  in  paper  money.  I  took  this 
in  my  hand  as  I  was  sitting  and  reached  it  out  toward  de- 
fendant, and  at  the  same  time  I  reached  out  my  right 
hand  to  him,  and  said,  *  Here  is  your  fifty  dollars ;  now 
give  me  the  gold.'  He  did  not  have  the  gold  in  his  hand 
then.  He  had  it  out  in  his  hand  shortly  before  that,  but 
had  put  it  back  in  his  pocket.  I  can't  say  just  where 
his  hands  were  when  I  said  and  did  as  I  have  stated  above, 
but  my  impression  is  that  it  was  right  near  the  pocket 
where  he  had  put  the  gold.  I  think  he  had  put  the  gold 
in  his  right  pocket.  When  I  held  out  my  left  hand  with 
the  greenbacks  and  said,  ^  Ifow  give  me  the  gold,'  and 
reached  out  my  right  hand,  defendant  took  the  greenbacks; 
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and  immediately  stepped  out  of  the  door.  As  he  stepped 
out  he  said,  *  I'll  be  back  in  a  minute.'  He  nearly  closed 
the  door,  but  did  not  latch  it.  I  think  he  put  the  money 
in  his  pocket.  I  have  never  received  the  gold.  I  have 
never  received  the  clothes  either.  I  then  went  down  stairs. 
Miller  went  right  with  me.  He  kind  of  followed  me. 
I  went  out  in  front  of  the  hotel.  "When  I  next  saw  the 
defendant,  he  was  just  turning  the  corner  of  McWhinney's 
pork-house.  I  just  got  a  glimpse  of  him,  and  followed 
right  after  him." 

On  cross-examination,  Walters,  amongst  other  things^ 
said: 

"  He  told  me,  *  In  addition  to  the  fifty  dollars,  I  will  give 
you  a  suit  of  clothes.'  I  looked  over  the  goods.  He  was 
to  give  me  the  fifty  dollars  for  showing  his  samples  in 
Iowa.  He  said  he  would  pay  fifty  dollars  in  advance. 
When  I  handed  him  the  fifty  dollars,  I  reached  it  to 
him.    I  made  no  objection  to  his  taking  the  money." 

Huber  testified  that  he  won  the  money  from  Walters 
on  what  he  called  a  lottery,  in  which  envelopes  and  cards 
with  numbers  on  them  were  used,  and  was  corroborated 
in  that  respect  by  the  testimony  of  Miller. 

There  was  also  testimony  tending  to  show  that  Huber 
and  Miller  had  become  acquainted  about  the  1st  of  Febru- 
ary, 1877,  at  Indianapolis,  and  had,  during  that  month,  gone 
over  from  Indianapolis  to  Richmond  together ;  that  they 
had  been  known  in  Indianapolis  by  names  difierent  from 
those  under  which  they  were  respectively  indicted  and 
known  in  Richmond ;  that  the  names  under  which  they 
were  indicted  were  not  their  true  names,  and  that  Huber 
was  not  an  agent  for  any  clothing  establishment,  but  only 
claimed  to  be,  as  a  blind  for  his  so-called  lottery  business. 

It  is  urged  on  behalf  of  the  appellant,  that  the  evidence, 
even  when  construed  most  strongly  for  the  State,  did  not 
make  out  a  case  of  larceny;  that  it  did  not  sufiiciently 
appear  that  the  money  was  taken  without  the  consent  of 
Walters. 
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In  Bickneirs  Criminal  Practice,  page  885,  it  is  said,  on 
what  we  regard  as  reliable  authority,  that,  ^^  In  all  cases 
where,  although  the  possession  was  delivered  with  the 
consent  of  the  owner,  yet  such  consent  was  obtained  by 
6ome  fraudulent  trick  or  contrivance  with  intent  to  steal, 
the  transaction  will  be  larceny — ^the  taking  in  such  cases 
being  a  constructive  taking." 

It  is  also  said,  <^  Where  the  defendant  ofiered  gold  for 
bank-notes,  and,  bank-notes  being  delivered  to  him,  went 
away  with  them,  promising  to  return  immediately  with 
the  gold,  and  never  came  back,  it  was  left  to  the  jury  to 
say  whether  the  defendant,  at  the  time  he  took  the  notes, 
intended  to  steal  them.    4  Taunt.  274;  9  C.  &  P.  784." 

In  the  case  of  Bex  v.  Williams^  6  C.  &  P.  390,  the 
prisoner  was  indicted  for  stealing  a  half-crown,  two  shil- 
lings and  six  penny  pieces.  "  It  appeared  that  the  prisoner 
went  to  the  shop  of  the  prosecutor,  and  asked  the  prose- 
cutor's son,  who  was  a  boy,  to  give  him  change  for  a  half- 
crown.  The  boy  gave  him  two  shillings  and  six  penny 
pieces,  and  the  prisoner  held  out  a  half-crown,  of  which 
the  boy  caught  hold  by  the  edge,  but  never  got  it.  The 
prisoner  then  ran  away." 

Park,  J.,  said,  in  summing  up :  "If  the  prisoner  had 
only  been  charged  with  stealing  the  half-crown,  I  should 
have  had  great  doubt,  but  he  is  indicted  for  stealing  the 
two  shillings  and  the  copper.  He  pretends  that  he  wants 
change  for  a  half-crown,  gets  the  change,  and  runs  oft'; 
I  think  that  is  a  larceny."  2  Bishop  Crim.  Law,  sees. 
815,  816  and  817,  and  notes  to  sec.  812 ;  2  Archb.  Grim. 
Pr.  &  PL,  8th  ed.,  1209 ;  2  Whart.  Am.  Crim.  Law,  sees. 
1857  and  1858 ;  2  Buss.  Crimes,  192. 

We  think  there  was  evidence  tending  strongly  to  show 
that  the  money  was  obtained  from  Walters  by  Huber  by  a 
mere  trick,  a  fraudulently  prearranged  scheme  or  con- 
trivance, with  the  intention  of  stealing  it,  and  that,  hence, 
the  verdict  is  sustained  by  sufficient  evidence. 

Although  exceptions  were  reserved  to  all  the  instruo* 
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tionB  given  on  the  trial,  objections  are  only  urged  here  to 
instructions  known  as  Nos.  four  and  seven.  Ko.  four  was 
as  follows : 

"  You  should  not  convict  the  defendant,  unless  the  State 
proves  beyond  a  reasonable  doubt, 

^^  First.  That  the  defendant  stole  some  portion  of  the 
property  described  in  the  indictment ; 

"  Second.    That  the  property  stolen  was  of  some  value ; 

"  Third.  That  the  property,  if  stolen,  was  the  property 
of  Joseph  Walters ;  and, 

<<  Fourth.  That  the  act  of  stealing  was  committed  in 
this  county,  within  two  years  prior  to  the  finding  of  the 
indictment." 

The  objection  urged  to  this  instruction  is,  that  it  assumes 
the  money  to  have  been  stolen,  in  violation  of  the  rules 
laid  down  in  Smothers  v.  The  State^  46  Ind.  447,  and  in 
Barker  v.  The  State,  48  Ind.  163. 

Construing  all  its  parts  together,  as  we  are  required  to 
do,  we  do  not  think  the  instruction  is  obnoxious  to  that 
objection. 

In  the  seventh  instruction,  the  court  put  a  hypothetical 
case  to  the  jury,  corresponding  to  the  main  features  of 
Walters'  testimony,  and  concluded  by  saying : 

"  And  if  the  evidence  convinces  you  beyond  a  reason- 
able doubt,  that  said  Huber,  at  the  time  he  received  said 
money,  intended  to  permanently  deprive  said  Walters, 
without  his  consent,  of  the  ownership  of  said  money  so 
delivered  to  him,  said  Huber  would  be  guilty  of  the  lar- 
ceny of  said  money,  and  you  should  convict  him." 

The  objections  urged  to  the  above  concluding  portion 
of  this  instruction  are :  1st.  That  it  assumes  that  certain 
facts  were  proved,  which  were  not  proved ;  2d.  Granting 
the  facts  to  be  true,  the  transaction  did  not  constitute  a 
larceny,  in  the  light  of  the  authorities  cited  on  behalf  of 
the  appellant. 

We  think  that  portion  of  the  instruction,  thus  com- 
plained of,  is,  perhaps,  more  peremptory  in  its  terms  than 
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it  might  have  been ;  but  we  are  of  the  opinion,  that, 
taking  the  instruction  as  a  whole,  in  connection  with  the 
other  instructions  given  on  the  trial,  no  substantial  error 
was  committed  in  giving  it. 

The  prosecuting  attorney,  in  his  closing  argument  to 
the  jury,  said :  "  The  evidences  of  guilt  are  stamped  upon 
the  countenance  of  the  defendant;"  to  which  the  appel- 
lant, by  his  counsel,  interposed  an  objection.  To  this  the 
court  replied,  m  the  presence  and  hearing  of  the  jury, 
"  Take  your  objection,"  and  an  exception  was  reserved  by 
the  appellant. 

The  appellant  was  examined  as  a  witness  in  the  cause 
in  his  own  behalf,  and  by  that  means  the  attention  of  the 
jury  was  necessarily  directed  to  his  personal  appearance. 
It  does  not  appear,  from  the  bill  of  exceptions,  whether 
the  remarks  of  the  prosecuting  attorney,  complained  of, 
were  made  while  commenting  upon  the  appellant's  testi- 
mony, or  in  connection  with  some  other  branch  of  the 
case.  The  prosecutor  had  the  right  to  refer  to  the  coun- 
tenance of  the  defendant  while  testifying  as  a  witness,  as 
one  of  the  tests  of  his  credibility.  Considered  as  an  ab- 
stract proposition,  aside  from  the  defendant's  appearance 
as  a  witness,  these  remarks  would  seem  to  transcend  the 
limit  of  legitimate  argument  on  the  trial  of  a  criminal 
cause ;  but  the  objection  of  the  appellant  to  their  utter- 
ance, so  far  as  we  are  enabled  to  judge  of  what  occurred 
on  the  occasion,  was  sustained  by  the  court,  and  their 
impropriety  thus  brought  to  the  attention  of  the  jury. 
As  the  proceeding  comes  to  us  from  the  record,  we  can 
not  hold  that  it  constituted  such  an  error  of  law  on  the 
trial  as  amounted  to  a  sufficient  cause  for  a  new  trial. 

As  a  question  of  practice,  resulting  from  the  very 
necessity  of  the  case,  the  courts  have  a  very  considerable, 
if  not  a  very  large,  discretion  as  to  the  limits  they  will 
place  on  the  argument,  in  the  trial  of  a  cause  before  a 
jury.  It  must  clearly  appear  that  such  discretion  has 
been  improperly  exercised  against  the  party  complaining. 
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before  this  court  would  be  justified  in  revising  the  action 
of  the  court  below  in  the  exercise  of  such  discretion. 

We  are  unable  to  see  that  any  substantial  error  was 
committed  on  the  trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Shroter  v.  Bash  et  al. 

Fractick. — New  Trio!, — AangnmerU  </  Error. — Supreme  OovrL — Matter 
which  is  merely  cause  for  a  new  trial  is  not  assignable  as  error,  on  ap- 
peal to  the  Sapreme  Court. 

AsBiTBATiON. — Reooootion, — After  arbitrators  have  commenced  their  hear- 
ing of  a  cause  submitted  to  them,  under  the  statute  of  this  State,  (2  B.  S. 
1876,  p.  317,)  neither  party  can  revoke  his  submission. 

Sams. — Nature  cf  Bevoeation. — Where  the  agreement  of  submission  of  a 
cause  to  arbitration  is  in  writing,  a  revocation  of  such  submission,  to  be 
valid,  must  also  be  in  writing. 

Same. — Action  upon  Arbitration  Bond. — Damages. — Measure. — ^The  measure 
of  damages  recoverable  in  an  action  upon  an  arbitration  bond  is  the 
amount  of  the  judgment  confirming  the  award,  with  interest  and  costs, 
not  exceeding  however  the  penalty  of  the  bond. 

Same. — Award. —  VaUdity. — Oan  not  be  Attacked. — The  validity  of  such  award 
can  not  be  impeached  or  called  in  question,  in  such  action. 

Same. — Objeetums  to  Award. — When  made. — All  valid  objections  to  an  award 
must  be  duly  presented  according  to  the  provisions  of  such  statute  at  the 
time  when  such  award  is  presented  for  confirmation  by  the  proper  court. 

Same. — Action  for  Atoard. — When  MairUained. — An  action  on  an  arbitration 
bond,  to  recover  the  amount  of  the  award,  can  not  be  maintained,  until 
such  award  has  been  duly  confirmed  by  the  proper  court. 

Same. — Award. — Ckn^rmation  of. — ^A  statutory  award  in  this  State  against 
a  party  is  not  a  valid  claim  against  him,  until  it  has  been  duly  confirmed 
by  the  proper  court. 

iSame. — Fieojdmg. — Cbmptotnt. — ^The  complaint  in  an  action  upon  an  arbi- 
tration bond,  to  recover  an  award,  must  aver  that  such  award  has  been 
duly  confirmed. 

From  the  Huntington  Circuit  Court. 

B.  F,  Ibach  and  G.  W.  StuUsy  for  appellant. 
L.  P.  Milligan^  J.  C.  Branyan,  C.  W.  Watkina,  H.  B. 
JSayler  and  J.  B.  Kenner,  for  appellees. 
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HowK,  J. — ^The  appellant,  as  plaintiff,  sued  the  appel- 
lees, as  defendants,  on  an  arbitration  bond,  in  the  court 
below. 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  on  the  24th  day  of  June,  1874,  the  appellees  Henry 
and  Albert  W.  Bash  agreed  with  the  appellant  to  submit 
to  Jehu  Swaidner,  Calvin  B.  Richards  and  William  W. 
Callison,  as  arbitrators,  certain  matters  of  difference  be- 
tween the  appellant  and  said  appellees,  as  set  forth  in 
their  agreement  of  submission,  a  copy  of  which  was  filed 
with,  and  made  a  part  of,  said  complaint ;  that,  on  the 
same  day,  the  said  appellees  Bash  and  Bash,  with  their 
co-appellees,  Martin  A.  Gardner  and  Aaron  Rose,  as  their 
sureties,  by  their  writing  obligatory,  a  copy  of  which  waa 
filed  with,  and  made  a  part  of,  said  complaint,  agreed,  in 
the  penal  sum  of  one  thousand  dollars,  to  faithfully  per- 
form and  abide  by  the  decision  of  said  arbitrators ;  that 
said  arbitrators  met  on  the  10th  day  of  August,  1874, 
after  being  duly  sworn,  the  appellant  and  the  appellees 
Bash  and  Bash  being  then  and  there  present,  and  on  the 
17th  day  of  August,  1874,  made  their  award  in  writing, 
by  which  they  awarded  that  the  appellees  Bash  and  Bash 
should  pay  the  appellant  the  sum  of  one  thousand  seven 
hundred  and  one  dollars  and  sixty-three  cents;  that, 
within  fifteen  days  of  the  signing  of  said  award  by  the 
said  arbitrators,  a  copy  of  their  award  as  made  by  them 
was  delivered  to  each  of  said  parties  to  said  submission 
by  one  of  said  arbitrators;  that  the  appellees  Bash  and 
Bash  did  not  carry  out  their  said  agreement,  and  did  not 
abide  by  and  perform  the  said  award ;  and  that  they  did 
not  pay,  though  the  same  was  demanded,  the  sum  awarded, 
or  any  part  thereof,  to  appellant's  damage  in  the  sum  of 
three  thousand  dollars.     Wherefore,  etc. 

It  appears  from  the  agreement  of  submission,  which 
was  made  a  part  of  the  complaint,  that  ^^  all  matters  of 
controversy  "  existing  between  the  appellant  and  the  ap- 
pellees Bash  and  Bash,  ^<  arising  out  of  their  live-stock 
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partnership  dealings,  and  all  matters  relating  thereto, 
commencing  October  — ,  1878,  and  ending  April  8d,  1874, 
by  mutual  consent,"  were  "  submitted  to  Jehu  Swaidner, 
Calvin  B.  Richards  and  William  W.  Callison  as  arbitra- 
tors, for  final  settlement,  and  that  the  same  be  made  the 
rule  of  the  Huntington  Circuit  Court,  Huntington  county, 
Indiana." 

The  appellees  demurred  to  appellant's  complaint,  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action,  which  demurrer  was  overruled  by  the 
court  below,  and  the  appellees  excepted  to  this  decision. 

The  appellees  answered  the  appellant's  complaint  in 
three  paragraphs. 

In  the  first  paragraph  of  their  answer,  the  appellees  ad- 
mitted that  they  executed  the  bond,  as  alleged  in  appel- 
lant's complaint,  and  that  they,  by  agreement,  submitted 
their  case  to  the  arbitrators  named  in  said  complaint ;  but 
that  the  arbitrators,  and  more  particularly  one  of  them, 
Jehu  Swaidner,  acted  so  corruptly  and  conducted  the 
hearing  in  such  a  manner  as  to  prevent  any  thing  like  a 
fair  hearing,  he  having  control  over  the  umpire  or  third 
arbitrator ;  that  said  Jehu  Swaidner  acted  as  an  attorney 
on  the  side  of  the  appellant,  in  working  up  his  case,  and 
was  very  deeply  interested,  insomuch  that  his  prejudice  and 
interest  plainly  swayed  his  judgment;  that  the  appellees, 
seeing  their  interest  was  sufiering  from  the  course  of  said 
arbitrators,  and  that  they  could  not  obtain  justice  from 
said  court,  at  the  time  openly  announced  their  with- 
drawal from  said  arbitrators,  and  then  and  there  an- 
nounced to  said  arbitrators  that  they  revoked  their  sub- 
mission, and  withdrew  from  said  arbitration ;  that  said 
arbitrators,  under  protest  of  one  arbitrator,  proceeded  to, 
and  did,  make  up  a  pretended  award,  and  said  award  was 
the  same  as  the  one  then  made  a  rule  of  the  court  below ; 
and  the  appellees  said,  that,  on  account  of  the  said  corrupt 
acts  of  said  arbitrators,  they  withdrew,  and  therefore 
they  prayed  judgment  for  costs  and  all  proper  relief. 
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The  second  paragraph  of  appellees'  answer  was  a  gen- 
eral denial ;  and  the  third  paragraph  was  a  special  de- 
fence, setting  up  affirmative  matter  in  har  of  this  action. 

The  appellant  demurred  separately  to  the  first  and  third 
paragraphs  of  appellees'  answer,  for  the  alleged  insuffi- 
ciency of  the  facts  in  each  of  said  paragraphs  to  constitute 
a  defence  to  this  action.  The  court  below  overruled  the 
demurrer  to  the  first  paragraph,  and  to  this  decision  the 
appellant  excepted ;  and  the  court  sustained  the  demurrer 
to  the  third  paragraph  of  said  answer,  and  to  this  latter 
decision  the  appellees  excepted. 

The  appellant  replied,  by  a  general  denial,  to  the  first 
paragraph  of  the  appellees'  answer.  And  the  issues  joined 
were  tried  by  a  jury  in  the  court  below,  and  a  verdict  was 
returned  for  the  appellees.  For  written  causes,  the 'ap- 
pellant moved  the  court  below  for  a  new  trial,  which  mo- 
tion was  overruled,  and  the  appellant  excepted  to  this  de- 
cision. And  judgment  was  rendered  on  the  verdict  by 
the  court  below. 

The  only  alleged  errors  of  the  court  below,  properly 
assigned  by  the  appellant  in  this  court,  are  these : 

1st.  In  overruling  the  appellant's  demurrer  to  the  first 
paragraph  of  appellees'  answer;  and, 

8th.    In  overruling  appellant's  motion  for  a  new  trial. 

The  alleged  errors  numbered  from  two  to  seven,  both 
inclusive,  are  merely  causes  for  a  new  trial,  being  errors 
of  law  occurring  at  the  trial. 

Causes  for  a  new  trial  are  not  assignable,  as  such,  as 
errors,  in  this  court ;  and  if  they  are  assigned  here  as 
errors,  they  present  no  questions  for  our  consideration, 
and  will  not  be  considered.  This  has  long  been  the  prac- 
tice of  this  court,  and  is  now  so  well  established  that  it 
needs  no  citation  of  authtfritiee  in  its  support. 

The  first  alleged  error,  assigned  by  the  appellant,  is  the 
decision  of  the  court  below  in  overruling  the  appellanf  b 
demurrer  to  the  first  paragraph  of  the  appellees'  answer. 
It  would  seem,  from  the  averments  of  this  first  paragraph 
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•of  answer,  that  the  appellees  intended  therein  and  there- 
by to  set  np  at  least  two  supposed  defences  to  the  appel- 
lant's action,  to  wit :  1st.  A  revocation  by  the  appellees, 
before  the  award,  of  the  submission  to  arbitration ;  and, 
2d.  Such  evident  partiality  or  corruption  in  one  of  the 
arbitrators  as  would  prevent  the  rendition  of  any  judg- 
ment on  the  award. 

We  will  consider  separately  these  two  intended  defences, 
and  determine  whether  either  or  both  of  them  have  been 
stated  by  appellees,  in  this  paragraph  of  answer,  in  such 
manner  as  to  constitute  a  good  defence  to  appellant's  cause 
of  action. 

1.  The  arbitration  proceedings,  which  underlie  the  ap- 
pellant's cause  of  action,  as  stated  in  his  complaint,  were 
begun  and  had  under,  and  in  an  intended  conformity  with, 
the  provisions  of  ''An  act  relative  to  arbitrations  and  um- 
pirages," approved  February  3d,  1852.  2  R.  8. 1876,  p. 
317.  The  first  question  presented  for  our  consideration  by 
the  first  paragraph  of  appellees'  answer  is  this :  Can  either 
of  the  parties  to  a  statutory  arbitration,  at  any  time  be- 
fore or  during  the  hearing  of  the  cause,  revoke  his  sub- 
mission to  arbitration  ? 

This  is  a  new  and  important  question,  and,  so  far  as  we 
are  aware,  one  that  ha«  never  been  presented  to  nor  con- 
sidered by  this  court.  At  common  law,  an  agreement  to 
submit  a  pending  controversy  to  an  arbitration  was  an 
executory  contract,  and  was  revocable  until  executed  by 
an  award.  Vynior's  Case^  8  Coke,  162 ;  8.  C,  1  Brownl. 
62 ;  Milne  v  Gratrix,  7  East,  608. 

The  common  law,  and  the  acts  of  Parliament  in  aid 
thereof,  prior  to  the  fourth  year  of  James  I.,  with  certain 
specified  exceptions,  which  are  of  a  general  nature  and 
not  local,  and  not  inconsistent  with  the  constitution  of 
the  United  States  or  of  this  State,  or  the  acts  of  Congress 
or  statutes  of  this  State,  have  always  been,  and  still  are, 
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the  recognized  law  of  this  State.    1  R.  8.  1875,  p.  605, 
Chapter  161. 

Oar  statute,  before  cited,  relative  to  arbitrations  and  nm- 
pirages,  makes  no  provision  whatever  for,  and  does  not 
seem  to  contemplate,  as  we  construe  it,  any  revocation  of 
any  agreement  of  submission  to  arbitration,  at  any  time. 
The  statute  makes  ample  provision  however,  as  it  seems 
to  us,  for  a  fwW  and  fair  trial  by  the  arbitrators  of  the 
matters  submitted  to  them.  It  requires  the  arbitrators  to 
be  first  sworn  for  the  faithful,  fair  and  just  performance 
of  their  duties ;  it  directs  that  the  opposite  party  and  the 
arbitrators  shall  have  at  least  ten  days'  written  notice  of 
the  time  and  place  appointed  for  the  meeting  of  the  arbi- 
trators; it  provides  for  the  compulsory  attendance  of  wit* 
nesses;  and  it  declares  the  imperative  duty  of  all  the  ar- 
bitrators to  meet  together  and  hear  the  proofs  exhibited 
and  the  allegations  of  the  parties.  It  also  provides  for 
the  ascertainment  of  the  fees  and  costs  incident  to  the 
arbitration,  and  for  the  service  of  a  copy  of  the  award 
and  costs  on  each  of  the  parties,  within  fifteen  days  after 
the  award  has  been  signed. 

The  16th  section  of  said  statute  provides  as  follows: 

<<  Sec.  16.  In  all  cases  where  an  award  or  umpirage 
shall  be  presented  to  any  court  of  record  for  a  judgment 
to  be  entered  thereon,  whether  the  reference  shall  have 
been  made  by  submission  of  parties  as  aforesaid,  or  by 
rule  of  court,  the  adverse  party  may  show  for  cause 
against  the  rendition  of  said  judgment  any  of  the  follow- 
ing grounds : 

^^First.  That  such  award  or  umpirage  was  obtained  by 
fraud,  corruption,  partiality,  or  other  undue  means;  or 
that  there  was  evident  partiality  or  corruption  in  the  ar- 
bitrators or  any  of  them. 

^^Second.  That  the  arbitrator  or  arbitrators  [was  oi^ 
were  guilty  of  misconduct  in  refusing  to  postpone  the 
hearing  upon  sufficient  cause  shown,  or  in  refusing  to 
hear  evidence  material  and  pertinent  to  the  controversy,. 


NOVEMBER  TERM,  1877.  866 

Shroyer  v.  Bash  et  aL 

or  any  other  misbehavior  by  which  the  rights  of  any 
party  shall  have  been  prejudiced. 

"  Third.  That  the  arbitrator  or  arbitrators  exceed  his 
or  their  powers,  or  that  he  or  they  so  imperfectly  executed 
them  that  a  mutual,  final,  and  definite  award  on  the  sub- 
ject-matter submitted  was  not  made."  2  R.  S.  1876, 
p.  321. 

It  seems  very  dear  to  us,  from  these  provisions  of  our 
statute  relative  to  arbitrations  and  umpirages,  that  they 
are  utterly  inconsistent  with  the  assumed  right  or  power 
of  any  of  the  parties  to  a  statutory  arbitration  to  revoke 
the  agreement  of  submission,  at  any  time  after  the  arbi- 
trators haVe  been  sworn  and  entered  upon  the  hearing  of 
the  subject-matter  submitted  to  them.  For  every  reason- 
able and  sufficient  ground  for  any  such  revocation,  the 
16th  section,  before  cited,  of  our  statute  affords  a  full, 
complete  and  ample  remedy ;  and  it  can  not  be  supposed, 
that  the  law  would  tolerate  such  a  revocation  without 
cause,  upon  the  mere  whim  or  caprice  of  any  of  the  par- 
ties to  the  agreement  of  submission. 

The  conclusion  we  have  reached  on  this  point,  in  the 
case  now  before  ue,is  in  strict  harmony  with  the  doctrine 
laid  down  by  the  Supreme  Court  of  Ohio,  in  the  case  of 
Carey  v.  The  Commissioners  of  Montgomery  County^  19  Ohio, 
245.  In  the  State  of  Ohio,  as  in  this  State,  the  common 
law  of  England,  except  as  the  same  may  be  contravened 
by  constitutions,  statutes,  etc.,  is  the  law  of  the  land.  In 
that  State,  also,  there  was  a  statute  providing  for  and  reg- 
ulating arbitrations,  the  provisions  of  which,  though  very 
similar  to,  were  not  so  full  and  explicit  as,  those  of  our 
statute.  Under  these  circumstances,  it  was  held  by  the 
Supreme  Court  of  Ohio,  in  the  case  cited,  that  none  of 
the  parties  to  a  statutory  arbitration  had  any  right  to 
revoke  the  agreement  of  submission,  after  the  arbitrators 
had  been  sworn. 

In  the  case  at  bar,  it  appears,  from  the  averments 
of   the  first    paragraph   of   the    answer,  that   the    ap- 
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pellees  attempted  to  revoke  their  submission,  daring 
the  hearing  of  the  cause  by  the  arbitrators.  "We  are  sat- 
isfied that  such  a  revocation,  in  a  statutory  arbitration 
such  as  the  parties  had  agreed  to,  was  not  authorized  by 
the  law  of  this  State ;  and,  therefore,  we  hold  that  such  a 
revocation  did  not  constitute  a  valid  defence  to  the  appel- 
lant's cause  of  action,  as  stated  in  his  complaint. 

One  other  objection  is  suggested  to  the  alleged  revoca- 
tion, as  stated  in  the  first  paragraph  of  the  appellees' 
answer,  which  we  will  briefly  notice.  It  appears,  from 
appellant's  complaint,  that  the  agreement  of  submission 
was  a  written  instrument,  executed  by  the  parties  under 
their  hands  and  seals ;  and  this  was  not  controverted  in 
or  by  the  first  paragraph  of  appellees'  answer.  As  we 
have  seen,  either  party  might,  at  common  law,  revoke 
the  submission  at  any  time  before  the  award.  But,  while 
this  was  so,  it  was  also  the  law,  that  the  revocation  must 
be  by  authority  equal  to  that  which  made  the  submission, 
and  that  a  submission  by  deed  must  be  revoked  by  deed. 
In  accordance  with  this  doctrine,  it  was  held  by  this  court, 
in  the  case  of  The  Madison  Insurance  Co.  v.  Griffin^  8  Ind. 
277,  that  the  board  of  directors  of  the  appellant  having 
made  the  submission  to  arbitration,  its  president  and  sec- 
retary, although  authorized  by  law  to  carry  on  its  business 
without  the  presence  of  the  directors,  could  not,  under 
that  authority,  revoke  the  submission.  It  seem  to  us  a 
fair  corollary  of  this  doctrine,  that  where,  as  in  this  case, 
the  agreement  of  submission  is  shown  to  have  been  a 
written  instrument,  any  revocation  thereof,  to  be  valid, 
must  be  also  a  written  instrument.  Yet  it  does  not  ap- 
pear, from  the  averments  of  the  first  paragraph  of  appel- 
lees' answer,  that  the  alleged  revocation  of  the  submission 
was  in  writing,  in  the  case  now  before  us. 

2.  We  come  now  to  the  consideration  of  the  second 
defence,  which  the  appellees  apparently  intended  to  set 
up  in  the  first  paragraph  of  their  answer,  as  a  bar  to  the 
appellant's  action,  and  that  was,  such  evident  partiality 
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or  corruption,  in  one  of  the  arbitrators,  as  would  prevent 
the  rendition  of  any  judgment  on  the  award.  In  this  case, 
the  appellant  did  not  seek  to  obtain  the  rendition  of  any 
judgment  on  the  award  of  the  arbitrators ;  but,  in  lieu 
thereof,  he  commenced  this  action  against  the  appellees,  the 
parties  to  the  award  and  their  sureties,  on  their  arbitration 
bond.  The  bond  sued  upon  was  a  penal  bond,  conditioned, 
as  required  by  the  statute,  that  the  appellees  Henry  and 
Albert  W.  Bash  should  abide  by  and  faithfully  perform 
the  award  of  the  arbitrators  named  in  said  bond.  In  such 
a  suit,  the  measure  of  the  liability  of  the  obligor  in- 
such  a  bond,  to  the  obligee,  would  be  the  judgment  of 
the  proper  court  on  the  award  of  the  arbitrators,  with 
interest  on  such  judgment  and  costs,  not  exceeding,  how- 
ever, the  penalty  of  the  bond.  In  an  action  on  an  arbi- 
tration bond,  executed  in  an  arbitration  under  and  in 
conformity  with  the  provisions  of  our  statute  in  relation 
to  arbitrations  and  umpirages,  the  validity  of  the  award 
can  not  be  impeached  or  called  in  question ;  and,  there- 
fore, it  seems  to  us,  that  the  alleged  partiality  or  corrup- 
tion of  one  or  more  of  the  arbitrators,  in  a  statutory 
arbitration,  would  not  constitute  a  valid  defence  to  an 
action  properly  brought  on  the  arbitration  bond.  Whether 
or  not  this  action  was  properly  brought,  is  a  question  we 
will  determine  when  we  come  to  the  consideration  of  the 
appellees'  cross-errors. 

Upon  the  first  error  assigned  by  the  appellant,  our  con- 
clusion is,  that  the  facts  stated  in  the  first  paragraph  of 
the  appellees'  answer,  for  the  reasons  we  have  given, 
were  not  sufficient  to  constitute  any  defence  to  the  appel- 
lant's action,  if  such  action  had  been  properly  brought. 

We  pass  over  the  questions  presented  by  the  second 
alleged  error,  assigned  by  the  appellant,  as  of  but  little 
importance,  and  having  no  bearing  whatever  upon  the 
proper  decision  of  this  cause. 

The  appellees  have  assigned,  in  this  court,  as  a  cross- 
error,  the  decision  of  the  court  below  in  overruling  their 
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demarrer  to  the  appellant's  complaint.  This  cross-error 
presents  for  our  consideration  this  important  question : 

In  a  statutory  arbitration,  where  an  award  has  been 
made,  "  if  either  of  the  parties  shall  fail  or  refuse  to  com* 
ply  with  such  award/*  can  "  the  other  party,"  in  the  first 
instance,  and  without  having  filed  the  award  in  the  proper 
court  and  obtained  a  rule  and  judgment  thereon,  as  pro- 
vided by  the  statute,  bring  an  action  on  the  arbitration 
bond  to  force  a  compliance  with  the  award  ? 

At  common  law,  in  such  a  case,  a  party  had  his  choice 
of  remedies,  and  as  to  the  order  in  which  he  would  pursue 
them ;  that  is,  he  might  sue,  in  the  first  instance,  either 
upon  the  award  or  upon  the  arbitration  bond. 

It  seems  to  us,  however,  that,  under  a  fair  and  reason- 
able construction  of  our  statute  relative  to  arbitrations 
and  umpirages,  the  first  remedy  of  a  party,  who  seeks 
the  enforcement  of  a  statutory  award,  is  the  proceeding 
authorized  and  provided  for  by  the  terms  of  the  statute, 
to  wit,  by  a  rule  against  the  adverse  party  and  a  judg- 
ment on  the  award. 

It  is  manifest,  we  think,  that  such  was  the  le^slative 
intent  in  the  enactment  of  said  statute,  from  the  fact  that 
the  adverse  party,  in  such  a  proceeding,  is  fully  author- 
ized and  permitted,  in  and  by  the  16th  section,  before 
cited,  of  said  statute,  to  show  every  just  and  reasonable 
cause  against  the  rendition  of  any  judgment  on  the 
award ;  while,  in  and  by  the  17th  section  of  said  statute, 
ample  provision  is  made  for  modifying  or  correcting  the 
award,  in  the  same  proceeding.  2  R.  S.  1876,  p.  322.  In 
the  18th  section  of  the  statute,  it  is  provided,  that,  in  this 
same  proceeding,  "  The  court  shall  hear  the  proofs  and 
allegations  of  the  parties,  to  invalidate  and  sustain  such 
award;"  and  that,  upon  such  hearing,  the  court  may 
vacate,  modify  and  correct,  or  confirm  the  award.  2  B. 
S.  1876,  p.  828. 

Under  these  provisions,  it  is  clear  to  our  minds,  that  a 
statutory  award  must  be  regarded  as  merely  in  fieri^  un- 
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til  it  has  the  sanction  of,  and  is  confirmed  by,  the  proper 
court  on  the  hearing,  in  the  proceeding  provided  by  the 
statute  for  that  purpose.  Until  such  confirmation  of  the 
award,  it  is  imperfect  and  incomplete,  and  may  or  may 
not  be  a  valid  award.  The  award,  called  for  by  the  pro- 
visions of  our  statute,  is  an  award  confirmed  by  the 
proper  court,  in  a  proper  proceeding  for  that  purpose ; 
and  this  is  the  award,  which  the  parties  execute  bonds 
with  condition  to  abide  by  and  faithfully  perform.  In 
our  opinion,  under  a  fair  construction  of  the  entire  stat- 
ute, an  action  can  not,  and  ought  not  to,  be  maintained 
on  a  statutory  arbitration  bond,  for  the  enforcement  of 
the  award,  until  such  award,  in  a  proper  proceeding  for 
that  purpose,  has  been  confirmed  by  the  judgment  of  the 
proper  court.  From  this  decision^  of  course,  it  follows 
logically  and  legally,  that,  in  a  complaint  on  such  an  arbi- 
tration bond,  it  must  be  averred,  inter  dlia^  that  the  award 
of  the  arbitrators,  in  a  proper  proceeding  for  the  purpose, 
had  been  confirmed  by  the  judgment  of  the  proper  court. 

In  tl^e  case  at  bar,  the  appellant's  complaint  did  not 
contain  any  such  averment ;  and,  therefore,  we  hold  that 
the  court  below  erred  in  overruling  the  appellees'  de- 
murrer to  said  complaint. 

The  judgment  of  the  court  below  is  reversed,  the  ap- 
pellant to  pay  one-half  and  the  appellees  to  pay  the 
residue  of  the  costs,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  appellees'  demurrer  to  the  ap- 
pellant's complaint,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 


•     ^ 
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Mamcioub  pRoeBcunoN. — Tnquiditum  of  Lwnacy, — Damages, — One  wHo  ma- 
licionsljy  and  without  probable  canse,  institutes  or  procures  to  be  insti- 
tuted against  another  an  inquisition  of  lunacy,  is  liable  to  the  latter  on 
his  discharge,  in  an  action  for  malicious  prosecution,  for  all  damages 
suffered  by  him  in.  excess  of  the  taxable  costs  of  such  prooeeding. 

SXTPBEME  CouBT. — Dtoik  of  PoTky  ofi/sx  Submission. — JtidgrMaL — PraeHoe, — 
Where,  after  the  submission  of  a  cause  to  the  Supreme  Court  on  appeal^ 
a  party  thereto  dies,  judgment  in  the  cause  may  be  afterwards  rendered 
as  of  the  term  at  which  the  cause  was  submitted. 

From  the  Washington  Circuit  Court. 

S.  JSeffren  and  S.  B.  VcyleSj  for  appellant. 
jT.  L.  Collins  and  A.  B.  Collins^  for  appellees. 

WoRDBN,  si — This  was  an  action  by  the  appellant 
against  the  appellees,  to  recover  damages  for  an  alleged 
malicious  prosecution. 

The  complaint  consisted  of  two  paragraphs^  r 

Demurrer,  for  want  of  sufficient  facts^to-  eac|i  para- 
graph) sustained,  and  exception.  Final  judgment  for 
defendants. 

Errors  assigned  upon  the  rulings  in  sustaining  the  de- 
murreri. 

The  first  paragraph  of  the  complaint  alleged^  in  sub- 
stance, that  the  defendants,  conspiring  and  confederating 
together,  maliciously  and  without  probable  cause,  insti- 
tuted and  carried  on  proceedings  against  the  plaintiff,  in 
that  court,  at  the  March  term  thereof,  1874,  to  procure 
him  to  be  adjudged  insane,  and  to  thereby  deprive  hims 
of  the  right  and  liberty  to  manage  and  control  his  prop- 
erty, and  to  place  him  under  guardianship;  that  the 
defendant  Shoemaker  filed  the  complaint  or  statement  in 
writing,  alleging  the  plaintiff's  unsoundness  of  mind,  and 
that  a  summons  issued  thereupon  and  was  served  upon 
the  plaintiff  herein,  requiring  him  to  appear  in  that 
behalf ;  that  he  did  appear,  and  was  put  to  great  trouble 


i^ 


h 

\ 


I 

NOVEMBER  TERM,  1877.      .  361 


Lockenour  v.  Sides  et  aL 


and  expense  in  employing  connsel  and  attorneys  in  that 
behalf,  to  wit,  an  expense  of  three  hnndred  dollars;  that 
by  reason  of  the  false  charges  thus  made  by  the  conspira- 
tors, the  piaintiflf  was  compelled  to  exert  himself  beyond 
his  physical  powers,  he  being  an  old  man  and  in  feeble 
healthj'to  meet  and  resist  the  false  charges  thus  made, 
whereby  he  became  prostrated  and  broken  down  in 
health,  to  such  an  extent  that  he  was  compelled  to  em- 
ploy physicians  to  attend  upon,  prescribe  for  and  nurse 
him  for  the  period  of  four  months,  at  an  expense  of  two 
hundred  dollars;  during  all  which  time  his  busines  suf- 
fered great  loss  and  waste. 

The  prosecution  resulted  in  the  discharge  of  the  plain- 
tiff herein  from  the  proceeding. 

The  second  paragraph  was  much  the  same  as  the  first 
in  its  general  features,  but  it  alleged  the  same  kind  of  a 
proceeding  at  a  subsequent  term  of  the  court,  in  which 
the  cause  was  tried  by  a  jury,  resulting  in  a  verdict  that 
the  plaintiff  herein  was  not  a  person  of  unsound  mind, 
and  in  his  discharge.  In  the  latter  case,  the  defendants 
did  not,  nor  did  either  of  them,  file  £he  statement  of  the 
plaintiff's  unsoundness  of  mind ;  but  it  is  alleged,  that 
the  defendants  herein,  "  in  pursuance  of  their  malicious 
conspiracy,  confederated  with  and  hired  one  James  May- 
han,  for  the  sum  of  thirty  dollars,  to  file  the  said  false, 
wicked  and  malicious  complaint  aforesaid,  in  the  office  of 
the  clerk  aforesaid." 

Both  paragraphs  set  out  the  matter  complained  of  very 
fully  and  in  detail,  but  we  have  thought  it  unnecessary 
to  transcribe  them  here  in  full.  We  have  only  stated 
enough  to  show  the  general  nature  of  the  action.  TJie  aver- 
ments are  full  in  each  paragraph,  and  each  states  facts 
sufficient,  in  our  opinion,  to  constitute  a  cause  of  action, 
if  an  action  will  lie  for  prosecuting  such  a  proceeding 
maliciously  and  without  probable  cause. 

The  statute  provides  for  the  trial  of  the  question  of 
unsoundness  of  mind,  "  Whenever  any  person  shall  by 
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statement  in  writing,  represent  to  the  conrt  having  pro- 
bate jarisdictiony  in  any  county,  that  any  inhabitant  of 
Buch  county  is  a  person  of  unsound  mind  and  incapable 
of  managing  his  own  estate."  If  found  to  be  of  unsound 
mind,  a  guardian  is  to  be  appointed  for  him,  who  is  to 
have  custody  of  his  person  and  the  management  of  his 
estate.  If  the  person  is  found  not  to  be  of  unsound 
mind,  the  court  shall  give  judgment  for  costs  against  the 
person  making  the  complaint.    See  2  R.  S.  1876,  p.  598. 

The  appellees  claim,  as  we  understand  their  brief,  that 
the  plaintiff  can  not  recover,  inasmuch  as  the  proceedings 
to  test  his  sanity  were  not  criminal  proceedings,  and  he 
was  not  arrested  or  in  any  manner  deprived  of  his  per- 
sonal liberty,  nor  was  his  property  interfered  with;  and 
as  to  the  expense  to  which  he  was  put,  he  was  fully  in- 
demnified by  his  judgment  for  costs  against  the  parties 
filing  the  complaints. 

We  are  aware,  that  it  has  been  sometimes  thought  that 
an  action  will  not  lie  for  maliciously,  and  without  prob- 
able cause,  prosecuting  a  mere  civil  action.  Thus  it  is 
said  in  2  Addison  Torts,  p.  752,  ^^  If  one  man  prosecutes  a 
civil  action  against  another  maliciously,  and  without  rea- 
sonable and  probable  cause,  an  action  for  damages  is  not 
maintainable  against  the  prosecutor  of  the  action."  The 
more  modern  doctrine,  however,  and  especially  theAmer- 
ican  doctrine,  seems  to  be  otherwise.  In  1  Hilliard 
Torts,  4th  ed.,  p.  443,  sec.  11,  it  is  said,  that  "  It  has  been 
sometimes  held,  that  an  action  for  a  malicious  prosecution 
will  not  lie  for  bringing  a  civil  suit,  although  it  were 
groundless.  Thus  for  holding  a  defendant  to  bail,  upon 
an  unfounded  claim,  a  civil  action  being  a  claim  of  right, 
to  be  pursued  only  at  the  peril  of  costs,  if  not  sustained. 
And  although  an  action  is  held  to  lie  for  suiug  in  the 
name  of  a  third  person ;  yet  a  distinction  is  made  between 
suing  in  the  name  of  a  solvent  and  an  insolvent  person. 
The  explanation  of  this  difference  between  criminal  pros- 
ecutions and  civil  actions  is  found  in  part  in  the  &ety 
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that  the  common  law,  in  order  to  hinder  malicioiiB,  friv- 
olous, and  vexatious  suits,  provided  that  every  plaintiff 
should  find  pledges,  which  were  amerced  if  the  claim  was 
false.  And  after  this  practice  ceased,  statutes  provided 
costs  for  a  prevailing  defendant.  But  the  qualified  doc- 
trine is  now  well  settled,  in  relation  to  civil  actions  (cor- 
responding with  the  rule  as  to  criminal  prosecutions),, 
that  no  action  lies  to  recover  damages  sustained  by  being! 
sued  in  a  civil  action,  unless  it  was  malicious  and  without  / 
probable  cause."  ^ 

In  England,  it  is  held,  that  an  action  will  lie  for  falsely 
and  maliciously  suing  out  a  commission  of  bankruptcy. 
Chapman  v.  PickersgiUy  2  Wils.  146.  The  Lord  Chief 
Justice  said,  in  that  case : 

^^  The  general  grounds  of  this  action  are,  that  the  com- 
mission was  fjEtlsely  and  maliciously  sued  out,  that  the 
plaintiff  has  been  greatly  damaged  thereby,  scandalized 
upon  record,  and  put  to  great  charges  in  obtaining  a 
supersedeas  to  the  commission;  here  is  falsehood  and 
malice  in  the  defendant,  and  great  wrong  and  damage  done 
to  the  plaintifi'  thereby.  Now  wherever  there  is  an  injury 
done  to  a  man's  property  by  a  false  and  malicious  prosecu- 
tion, it  is  most  reasonable  he  should  have  an  action  to 
repair  himself."  See,  also,  Farlie  v.  Danks,  30  Eng.  Law 
&  E^.  115. 

In  turning  to  the  American  cases,  we  find  that  in  Whip* 
pU  V.  Puller^  11  Conn.  581,  it  was  held,  that  "An  action 
on  the  case  at  common  law,  is  sustainable  for  a  vexatious 
civil  suit,  in  which  there  was  no  arrest,  or  holding  to 
bail." 

Church,  J.,  said,  in  delivering  the  opinion  of  the  court : 

«  But  we  wish  to  place  our  decision  of  this  question  upon 
broader  principles ;  principles  which  we  believe  have  re- 
ceived the  sanction  of  the  common  law  in  its  earliest 
ages.  Before  the  statute  of  Marlbribgs,  which  was 
passed  in  the  52d  year  of  Hen.  III.,  no  costs  were 
recoverable  in  civil  actions.     This  statute,  and  others 
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Babsequentlj  enacted,  gave  costs  to  sucoessfal  defendants, 
as  it  is  said,  by  way  of  damages  against  the  plaintiff,  pro 
falsa  damore.  Whatever  might  have  been  true  when  the 
several  statutes  giving  costs,  were  enacted,  we  can  not,  at 
this  day,  shut  our  eyes  to  the  truth  known  by  everybody, 
that  taxable  costs  afford  a  very  partial  and  inadequate  re- 
jnuneration  for  the  necessary  expenses  of  defending  an 
/unfounded  suit;  and  of  course  this  remedy  is  not  ade- 
quate to  repair  the  injury  thus  received;  and  the  common 
iJiw  declares,  that  for  every  injury  there  is  a  remedy.  Be- 
fore the  statutes  entitling  defendants  to  costs,  existed,  they 
had  a  remedy  at  common  law,  for  injuries  sustained  hy 
reason  of  suits  which  were  malicious  and  without  prob- 
able cause.  *  *  *  And  this  principle  is,  and  ought  to 
be,  operative  still,  in  all  cases  where  the  taxation  of  costs 
is  not  an  ample  remedy.  Saville  v.  RobertSj  12  Mod.  208. 
S.  a,  1  Balk.  14. 

^^  It  is  upon  this  principle,  in  part  at  least,  that  actiouB 
have  ever  been  sustained  for  malicious  criminal  prosecu- 
tions, in  which  no  costs  are  taxed  in  favor  of  the  accused* 
1  Balk.  14.   10  Mod.  148.    Smith  v.  Hixon,  2  Stra.  977. 

"  So  also,  if  two  or  more  persons  conspire  to  vex  and 
harass  any  person  with  groundless  and  malicious  civil 
suits,  they  were  not  only  punishable  enminalUer^  but  lia- 
ble to  a  civil  action.  Staundford  P.  C.  172.  1  Inst.  562. 
Co.  Litt.  161  a." 

In  the  more  recent  case  of  Closson  v.  Staples^  42  Vt. 
209,  the  same  doctrine  was  held,  after  full  consideration 
of  the  question.  The  court  said,  in  conclusion,  upon  that 
branch  of  the  case : 

"  We  are  of  opinion  that  where  a  civil  suit  is  com- 
menced and  prosecuted  maliciously  and  without  reason- 
able or  probable  cause,  and  is  terminated  in  favor  of  the 
defendant,  the  plaintiff  in  such  suit  is  liable  to  the  de- 
fendant in  an  action  on  the  case  for  the  damages  sustained 
by  him  in  the  defence  of  that  original  suit,  in  excess  of  the 
taxable  costs  obtained  by  him ;  and  to  maintain  an  action 
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to  recover  such  damages,  it  is  not  material  whether  the 
malicious  suit  was  commenced  by  process  of  attachment 
or  by  summons  only." 

To  the  same  effect  are  the  cases  of  Pangbum  v.  BiUlj  1 
Wend.  845;  Cox  v.  Taylor's  Adm'r,  10  B.  Monroe,  17. 
See,  also,  Vandttzor  v.  Lindermany  10  Johns.  106 ;  White 
V.  Dingley,  4  Mass.  488. 

The  proceedings  to  procure  the  plaintiff  to  be  found  in- 
sane, and  to  place  him  under  guardianship,  are  not  entirely 
like  a  civil  action,  in  which  the  plaintiff  therein  claims 
some  right  in  his  own  behalf.  K  the  proceedings  were 
instituted  and  carried  on  by  the  defendants  maliciously 
and  without  probable  cause,  as  alleged,  the  defendants 
were  officious  intermeddlers,  without  any  claim  of  right 
or  interest  in  the  matter ;  and  they  are,  in  our  opinion, 
liable  to  the  plaintiff  for  the  damages,  in  excess  of  the 
taxable  costs,  sustained  by  him  by  means  of  the  proceed- 
ings. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 

KoTE. — ^It  appearing  that  one  of  the  appellees,  George 
Shoemaker,  has  departed  this  life  since  the  submission  of 
the  cause,  judgment  is  rendered  as  of  the  term  when  the 
Bubmission  was  made. 


GOAR  BT  AL.  V.  CrAVENS  BT  AL. 

ISeview  of  JuixiHEKT. — FUoding.'^Oomplete  Record, — A  complaint  to  re- 
view a  judgment  for  alleged  error  of  law,  apparent  on  the  face  of  the 
record,  must  contain  a  complete  record  of  all  the  pleadings  and  proceed- 
ings of  the  cause  wherein  such  judgment  was  rendered. 

.Sam£. — Errors  must  have  been  Excepted  to. — ^Where  such  complaint  to  review 
does  not  show  that  exceptions  were  duly  taken  to  the  errors  alleged,  it 
is  insufficient  on  demurrer. 
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Prom  the  Tipton  Circuit  Court. 

jr.  W.  Robinson^  N.  R.  Overman^  R.  B.  Beauchamp  and 
6r.  Giffordj  for  appellants. 

J,  Green,  D.  Waughy  J.  Waugh  and  N.  JR.  Linsdayj  for 
appellees. 

HowK,  J. — The  appellants,  as  plaintiffs,  commenced 
this  action  against  the  appellees,  as  defendants,  in  the 
court  helow,  to  obtain  the  review  of  a  certain  judgment 
before  that  time  rendered  by  said  court,  in  favor  of  the 
appellee  Cravens,  and  against  the  appellants  and  the  ap- 
pellee John  M.  Harmon,  who  refused  to  join  with  the 
appellants  in  this  appeal. 

Appellants'  complaint  in  this  case  was  in  four  para- 
graphs, but  the  grounds  of  complaint  in  each  paragraph 
were  alleged  errors  of  law  appearing  in  the  proceedings 
and  judgment  sought  to  be  reviewed  ^ 

The  appellee  Cravens  demurred  to  each  paragraph  of  the 
complaint,  for  the  want  of  sufficient  facts  therein  to  con- 
stitute a  cause  of  action,  which  demurrers  were  each  sus- 
tained by  the  court  below,  and  to  these  decisions  the 
appellants  excepted.  And  the  appellants  failing  to 
amend  or  plead  further,  judgment  was  rendered  on  the 
demurrers  in  favor  of  the  appellee  Cravens,  and  against 
the  appellants  and  the  appellee  Harmon. 

The  appellants  have  assigned  as  errors,  in  this  court, 
the  decisions  of  the  court  below  in  sustaining  the  demur- 
rers of  the  appellee  Cravens  to  the  several  paragraphs  of 
this  complaint. 

It  seems  to  us,  that  it  would  be  a  waste  of  time  and 
labor  to  set  out  in  this  opinion  even  the  substance  of  the 
several  paragraphs  of  the  appellants'  complaint. 

In  the  proceedings  and  judgment  sought  to  be  re- 
viewed, in  so  far  as  the  same  were  made  parts  of  appel- 
lants' complaint,  not  a  single  exception  had  been  saved 
by  the  appellants,  or  by  any  one  in  their  behalf,  to  any 
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of  the  alleged  errors  of  law,  which,  it  was  claimed,  were 
apparent  in  said  proceedings  and  judgment. 

But  the  most  serious  objection  to  the  appellants'  com- 
plaint in  this  cause,  and  the  one  which  rendered  every  para- 
graph thereof  alik;  fatally  defective  on  appellee's  demurr^ 
was  its  failure  to  "  bring  before  the  court  a  full  record  of  the 
proceedings  and  judgment  in  the  case  sought  to  be  re- 
viewed, including  the  original  complaint,  answer,  and  other 
pleadings  and  proceedings  in  the  cause."  McDade  v.  Mc* 
Dade,  29  Ind.  840.  Davis  v.  Perry,  41  Ind.  805 ;  Owen  v. 
Cooper,  46  Ind.  524 ;  Kitch  v.  The  State,  ex  rel.,  etc.,  53  Ind.  59 ; 
Weathers  v.  Doerr,  58  Ind.  104;  Hardy  v.  Chipman,  54 
Ind.  591. 

We  hold,  therefore,  that  no  error  was  committed  by 
the  court  below,  in  sustaining  the  appellee's  demurrers 
to  the  appellants'  complaint,  and  to  each  paragraph 
thereof. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellants'  costs. 


E7A1K0  BT  AL.  V.  GaLLANTINB. 


BAjnoBasTCTj^Oompo&Uian  with  l>0&<or.— Cbfi«rac<.--jR0acKn^.--Pendiiig  a 
proceeding  in  bankraptcy,  the  creditors  executed  a  compositbn  agree- 
ment in  mriting,  that  "We,  the  undersigned,  creditors  of"  the  defendant, 
''hereby  agree  to  accept"  a  certain  percentage  "on  the  dollar  for  our 
respective  claims  against  him,  in  full  settlement,"  to  be  paid  in  specified 
instalments,  "to  be  secured  by  notes,  with  good  approved  security ;  this 
If  to  be  consummated  within  thirty  days,— otherwise  void." 

Heldj  on  demurrer,  in  an  action  against  the  debtor  by  one  of  such  cred- 
itors, to  recover  for  his  claim,  wherein  the  former  had  answered  such 
composition  agreement  and  alleged  that  he  had  fulfilled  the  same  by 
executing  his  notes  to  the  plaintiff,  as  provided  therein,  that  the  answer 
is  insufficient  for  want  of  an  averment  that  such  agreement  had  been 
duly  executed  as  to  all  such  creditors. 

Hddy  also,  that  such  agreement  was  one  between  the  creditors  themselves, 
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as  well  as  between  them  and  the  debtor,  and  if  not  executed  as  to  all 
within  the  time  specified,  it  became  null  and  void. 
Same.— Jfuerueeum  to  Jury  (hUnde  of  tht  Jmies.— In  such  action,  under  the 
issues  formed  hj  such  answ^,  it  is  error  for  the  oourt  to  instruct  the 
jury  that  the  terms  of  such  agreement  might  be  waived  hj  the  plaintiff 
by  a  subsequent  verbal  agreement. 

From  the  Marshall  Circuit  Court. 

C.  H.  Reeve,  B.  Harrison^  C.  G.  Bines  and  TT.  H.  H. 
Miller,  for  appellants. 
A.  G.  Gapron  and  A.  B.  Gapron,  for  appellee. 

HowK,  J. — The  appellants,  as  plaintiffs,  sued  the  appel- 
lee, as  defendant,  in  the  court  below,  to  recover  a  balance 
alleged  to  be  due  on  an  open  account,  for  goods  sold  and 
.  delivered  by  the  appellants  to  the  appellee,  and  interest 
thereon. 

The  complaint  was  in  two  paragraphs,  but  the  cause 
of  action  stated  was  substantially  the  same  in  both  par- 
agraphs. 

For  answer  to  appellants'  complaint,  the  appellee  said, 
in  substance,  that  he  admitted,  that  he  was,  on  the  8th  day 
of  February,  1871,  indebted  to  the  appellants  on  account, 
as  set  forth  in  their  bill  of  items  in  this  action,  in  the 
sum  of  eight  hundred  and  seventy  dollars  and  thirty-two 
cents ;  but  he  averred,  that  prior  to  said  time,  and  after 
he  had  become  so  indebted  to  the  appellants,  the  appel- 
lee's financial  affairs  had  become  somewhat  involved,  and 
he  was  in  embarrassed  circumstances ;  that  proceedings 
in  bankruptcy  had  been  instituted  against  him  in  the  Dis- 
trict Court  of  the  "United  States  for  the  district  of  Indi- 
ana, in  which  district  he  resided,  by  John  V.  Farwell  A 
Co.,  who  were  his  creditors ;  that  in  order  to  avoid  litiga- 
tion, and  in  order  to  prevent  his  estate  from  passing  into 
the  hands  of  an  assignee  in  bankruptcy,  the  appellee 
offered  a  large  number  of  his  creditors,  including  the 
appellants  and  the  petitioning  creditors  in  the  bankruptcy 
case,  to  pay  or  secure  to  his  fiaid  creditors  fifty  cents  on 
the  dollar,  on    their  respective  claims,  in  consideration 
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of  which,  said  creditors  should  accept  said  one-half  of 
their  claims  as  a  full  and  complete  adjustment  and  satis- 
faction of  their  several  claims ;  that  said  offer  led  to  nego- 
tiations, which  finally  terminated  in  a  written  agreement 
on  the  part  of  the  appellants  and  certain  other  creditors 
of  the  appellee,  a  copy  of  which  agreement  was  filed  with 
and  made  part  of  said  answer,  by  which  the  appellants 
agreed  to  accept  fifty  cents  on  the  dollar,  of  said  appellee, 
in  full  settlement  and  satisfaction  of  their  said  claim,  the 
same  to  be  paid  by  the  appellee  in  certain  instalments 
secured  by  note,  as  set  forth  in  said  agreement ;  and  the 
appellee  averred,  that  he  did,  within  the  thirty  days  spec- 
ified in  said  agreement,  execute  and  deliver  to  the  appel- 
lants his  promissory  notes  with  security  to  their  approval, 
due  at  nine  months,  drawing  ten  per  cent,  interest,  to  the 
amount  of  two  hundred  and  twenty-one  dollars  and  eleven 
cents,  and  also  paid  the  appellants  the  sum  of  two  hun- 
dred and  fourteen  dollars  and  five  cents  in  cash ;  which 
said  notes  and  cash  were  taken  and  received  in  full  satis- 
faction of  the  account  sued  on  in  this  action.  Wherefore 
the  appellee  said,  that  the  appellants  ought  to  take 
nothing  by  their  said  action,  and  he  prayed  judgment  for 
costs. 

The  agreement,  which  was  filed  with  and  made  part  of 
appellee's  answer  in  this  action,  appears  to  have  been 
executed  by  the  appellants  and  thirteen  other  individual, 
partnership  or  corporate  creditors  of  the  appellee.  Omit- 
ting the  signatures  thereto,  we  set  out  this  agreement,  as 
necessary  to  a  proper  understanding  of  some  of  the  ques- 
tions which  arise  in  this  action.  This  agreement  was  as 
follows  : 

"  We,  the  undersigned,  creditors  of  N.  W.  Galentine, 
of  Bourbon,  Indiana,  hereby  agree  to  accept  fifty  cents 
on  the  dollar  for  our  respective  claims  against  him,  in , 
full  settlement ;  the  same  to  be  paid  in  three,  six  and  nine 
months  from  the  date  hereof,  with  ten  per  cent,  interest, 
Vol.  LVII.— 24 
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to  be  secured  by  notes,  with  good  approved  security ;  this 
is  to  be  consummated  within  80  days,— otherwise  void. 

«  Chicago,  February  8th,  1871." 

The  appellants  demurred  to  appellee's  said  answer,  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  defence  to  this  action,  which  demurrer  was  overruled 
by  the  court  below,  and  the  appellants  excepted  to  this 
decision.  And  the  appellants  replied  in  three  paragraphs 
to  appellee's  answer, — the  first  paragraph  being  a  general 
denial,  and  each  of  the  other  two  containing  affirmative 
averments,  which  require  no  special  notice. 

The  issues  joined  were  tried  by  a  jury  in  the  court 
below,  and  a  verdict  was  returned  for  the  defendant,  the 
appellee.  Appellants'  motion  for  a  new  trial  was  over- 
ruled, and  their  exception  saved  to  this  decision,  and 
judgment  was  rendered  on  the  verdict. 

The  appellants  have  assigned  in  this  court  the  follow- 
ing alleged  errors  of  the  court  below : 

Ist.  In  overruling  their  demurrer  to  appellee's  answer; 
and, 

2d.    In  overruling  their  motion  for  a  new  trial. 

It  seems  very  clear  to  us,  that  the  facts  stated  in  appel- 
lee's answer  were  not  sufficient  to  constitute  a  defence  to 
appellants'  action.  Appellee's  learned  attorneys,  in  our 
opinion,  have  misapprehended  the  force,  effect  and  mean- 
ing of  the  agreement  for  composition,  which  agreement 
constitutes  the  basis  of  appellee's  answer.  It  is  manifest, 
from  the  averments  of  the  answer,  that  the  agreement  in 
question  was  regarded  by  appellee's  counsel  as  simply  an 
agreement  between  the  appellee  and  the  appellants  only, 
and  the  answer  was  framed  accordingly.  Such  was  not 
the  agreement,  which  the  appellee  made  a  part  of  hi& 
answer.  As  we  have  already  seen,  this  agreement  was 
executed,  not  only  by  the  appellants,  but  by  thirteen 
others  of  the  appellee's  creditors.  And,  of  these  other 
creditors,  it  would  seem  from  the  record,  that  all  save 
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one  had  signed  the  agreement  before  it  was  executed  by 
the  appellants. 

In  the  case  of  Breck  v.  Cofe,  4  Sandf.  79,  it  was 
well  said  by  Dubr,  J.:  "  Every  composition  deed  is  in  its 
spirit,  if  not  in  its  terms,  an  agreement  between  the  cred- 
itors themselves  as  well  as  between  them  and  the  debtor. 
It  is  an  agreement  that  each  shall  receive  the  sum,  or  the 
security  which  the  deed  stipulates  to  be  paid  or  given, 
and  nothing  more,  and  that  upon  this  consideration  the 
debtor  shall  be  wholly  discharged  from  all  the  debts  then 
owing  to  the  creditors  who  signed  the  deed."  Britten  v. 
Hughes,  5  Bing.  460,  and  Huntington  v.  Clark,  89  Conn. 
540.  And  the  same  doctrine  is  recognized  and  fully  ap- 
proved in  Perkins  v.  Lochwood,  100  Mass.  249,  in  Bean  v. 
Amsincky  10  Blatchf.  361,  in  I^nneo  v.  Higgins,  12  Abbott 
Pr.  884,  and  in  Kahn  v.  GumbertSj  9  Ind.  480. 

In  the  case  now  before  us,  the  agreement,  counted  upon 
by  the  appellee  in  his  answer  as  a  bar  to  the  appellants' 
action,  was  an  agreement  between  the  appellee  on  one 
side,  and  not  only  the  appellants,  but  alsQ  all  the  creditors 
of  the  appellee  who  have  signed  said  agreement,  on  the 
other  side.  It  was  expressly  stipulated  in  said  agreement, 
not  only  as  applicable  to  the  appellants,  but  also  to  all  of 
the  appellee's  creditors  who  were  parties  to  said  agree- 
ment, that  it  should  ^^be  consummated  within  30 
days,"  and  if  it  should  not  be  so  consummated  within  * 
the  time  aforesaid,  then  it  should  be  "  void."  This,  in 
our  opinion,  is  the  plain  legal  meaning  of  the  said  agree- 
ment. The  agreement  was  not  absolute  on  its  face.  To 
make  the  agreement  valid  and  binding  on  all  or  any  of 
the  appellee's  creditors  who  had  signed  the  same,  it  was 
indispensable,  as  we  construe  the  instrument,  that  it 
should  be  fully  consummated  by  the  appellee  as  to  each 
and  all  of  the  subscribing  creditors,  within  the  time  lim- 
ited. If  not  thus  consummated  by  the  appellee  as  to 
each  and  all  of  his  creditors,  the  agreement,  by  its  express 
terms,  was  to  be  void.    If  the  agreement  was  not  con- 
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eammated  as  to  any  one  of  the  Bubscribing  creditors, 
within  the  time  limited,  it  is  perfectly  clear,  we  think, 
that,  as  to  such  creditor,  it  would  be  void  and  of  no  bind- 
ing force.  And  if  the  agreement  was  void  as  to  any  one 
of  the  subscribing  creditors,  it  necessarily  follows,  in  our 
opinion,  from  the  peculiar  character  of  the  instrument, 
that  it  would  be  void  as  to  all  the  creditors. 

When,  therefore,  the  appellee  set  up  his  composition 
agreement  with  his  creditors  as  a  complete  defence  to  the 
appellants'  cause  of  action,  it  was  indispensably  necessary 
to  the  sufficiency  and  validity  of  his  answer,  that  he  should 
aver  therein  the  full  consummation  of  said  agreement 
within  the  time  limited  therein.  No  such  averment  as 
this  is  to  be  found  in  appellee's  answer  in  this  action. 
Evidently,  the  theory  of  the  appellee's  answer  is,  that  the 
agreement  set  out  therein  was  an  agreement  between  the 
appellee  and  the  appellants  only,  with  which  the  other 
subscribing  creditors  of  the  appellee  had  nothing  what- 
ever to  do.  But,  even  upon  this  theory,  the  averments  of 
appellee's  answer  were  clearly  insufficient ;  for  it  was  not 
averred,  that,  even  as  between  the  appellee  and  the  appel- 
lant^ only,  the  composition  agreement  was  consummated 
within  the  time  limited  therein. 

But  we  need  not  pursue  this  question.  We  are  very 
clearly  of  the  opinion,  that  the  averments  of  the  appel- 
lee's answer  were  insufficient ;  and  for  this  reason  we  hold, 
that  the  court  below  erred  in  overruling  the  appellants* 
demurrer  to  said  answer. 

The  conclusion  we  have  reached  in  regard  to  the  in- 
sufficiency of  the  appellee's  answer  renders  it  unnecessary 
for  us  to  go  into  a  lengthy  or  detailed  examination  of  the 
questions  presented  by  the  alleged  error  of  the  court 
below,  in  overruling  the  appellants'  motion  for  a  new  trial. 
Many  causes  for  such  new  trial  were  assigned  by  the  ap- 
pellants, consisting  chiefly  of  alleged  errors  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  appellants.    Sev- 
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eral  of  these  alleged  errors  of  law,  in  our  opinion,  were 
well  assigned. 

It  is  manifest,  we  think,  from  the  instructions  of  the 
court  below,  of  its  own  motion,  to  the  jury  trying  the 
cause,  that  the  court,  in  instructing  the  jury,  had  the  same 
erroneous  views  of  the  force  and  effect  of  the  composition 
agreement  set  up  in  the  answer,  which  the  court  must 
have  entertained  when  the  appellants'  demurrer  to  the 
answer  was  overruled. 

In  our  opinion,  the  court  below  erred  in  instructing  the 
jury,  in  effect,  that  the  terms  of  the  composition  agree- 
ment might  be  waived  or  controlled  by  a  subsequent  ver- 
bal agreement  between  the  appellants  and  the  appellee, 
when  no  such  verbal  agreement  had  been  set  up,  or  was 
relied  upon,  in  appellee's  answer.  The  instructions  of 
the  court  below  on  this  point,  it  seems  to  us,  were  foreign 
to,  and  outside  of,  the  case  made  by  the  pleadings. 

It  is  unnecessary  for  us,  however,  to  examine  and  con- 
sider the  alleged  errors  of  law  occurring  at  the  trial.  Our 
decision  in  relation  to  the  sufficiency  of  appellee's  answer 
will  lead  to  the  formation  of  other  and  different  issues 
and  a  new  trial  of  this  cause.  And  it  may  well  be,  that  on 
such  new  trial  none  of  the  alleged  errors  of  law  now 
complained  of  by  the  appellants  will  again  occur. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  appel- 
lants' demurrer  to  appellee's  answer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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Fbaxtp.— JWwMhfewr  OnraeyoiMK.— jleeioii  (o  iSeC  J^mde. — JFTradHij^. — HuAamd 
cmd  Wife. — ^In  an  action  against  a  judgment  debtor  and  hia  wife  hj  the 
judgment  creditor,  to  anbject  to  execution  certain  real  estate  conveyed 
to  her,  the  complaint  alleged  that  sach  judgment  had  been  rendered  for 
the  Talne  of  certain  personal  property  f nmiahed  to  the  defendants  for 
their  use  in  a  certain  bosineas  carried  on  bj  them  jointly,  that  such 
realty  had  been  paid  for  chiefly  out  of  the  means  of  the  husband  and 
the  joint  earnings  of  limself  and  wife,  that  they  had  conspired  together 
to  cheat,  hinder  and  delay  the  plaintiff  in  the  collection  of  his  judgment, 
and  that  the  husband  had  no  property  subject  to  execution. 

HdA,  that  the  complaint  is  insufficient  for  want  of  an  allegation  that  such 
indebtedness  existed  at  the  time  such  payment  on  the  realty  was  made 
by  the  husband. 

Hdd,  also,  that  it  is  insufficient  for  the  want  of  the  further  allegation  that 
such  payment  had  been  made  by  the  husband  with  intent  to  defraud, 

£!eU,  also,  that  it  is  insufficient  for  want  of  the  further  allegation  that,  at 
the  time  such  payment  was  made,  the  husband  had  not  sufficient  property 
remaining  to  pay  all  his  debts. 

From  the  Cass  Circuit  Court. 

F.  S.  Crockett  and  M.  Winfiddy  for  appellants. 
MeConneU  ^  Ndsoriy  for  appellee. 

NiBLACK,  J. — This  case  comes  to  us  on  certain  questions 
of  law,  which  arose  during  its  progress  in  the  court  below, 
and  which  were  reserved  for  the  decision  of  this  court 
under  sections  847  and  848,  2  R.  S.  1876,  p.  177. 

The  first  question,  considered  in  its  natural  order,  arises 
on  the  sufiiciency  of  the  complaint,  which  is,  in  substance, 
as  follows : 

Peter  Dunkle,  plaintifi  in  this  suit,  complains  of  David 
E.  Bentley  and  Bosa  C.  Bentley,  his  wife,  defendants,  and 
shows  to  the  court  that  the  defendants  are  husband  and 
wife,  married  prior  to  the  year  A.  D.  1867,  but  where  the 
plaintiff  can  not  say ;  that,  on  the  16th  day  of  May,  1867, 
the  defendant  Rosa  C.  Bentley  purchased  of  one  Edward 
N.  Talbott  the  following  described  real  estate  in  Cass 
county,  Indiana,  to  wit :  The  east  half  of  the  west  half 
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of  lot  number  eight  (8),  of  the  addition  to  the  town  of 
Logansport  laid  out  by  the  administrators  of  the  estate 
of  John  Tipton,  deceased,  for  the  consideration  of  one 
thousand  eight  hundred  dollars,  of  which  amount  the 
defendant  Rosa  C.  Bentley  paid  four  hundred  and  twenty- 
six  dollars  in  cash,  and  gave,  with  her  husband,  the  code- 
fendant,  two  notes  of  seven  hundred  dollars  and  six  hun- 
dred and  twenty-six  dollars  respectively  for  the  balance, 
payable  on  August  11th,  1867,  and  June  11th,  1868 ;  that, 
since  said  purchase,  the  defendants  have  resided  together 
on  said  property  as  husband  and  wife,  carrying  on  and 
operating  a  large  boarding-house,  the  said  David  E.  Bent- 
ley being  employed  ever  since  that  time  as  an  engine-driver 
on  a  railroad,  receiving  therefor  at  least  the  sum  of  one 
hundred  dollars  per  month ;  that  the  said  defendants  have 
since  paid  for  said  property  in  full,  and  that  the  last  pay- 
ment was  made  in  the  sum  of  three  hundred  dollars  on 
the  20th  day  of  June,  1870 ;  that,  with  the  exception  of 
said  four  hundred  and  twenty-six  dollars,  the  entire  pay- 
ment of  said  realty  has  been  made  from  the  earnings  of 
said  boarding-house  and  defendant  David  E.  Bentley^s 
wages  as  such  engine-driver;  that,  since  said  purchase, 
the  defendants  have  made  improvements  on  said  property 
to  the  value  of  at  least  five  hundred  dollars,  and  paid  for 
the  same  out  of  the  earnings  of  said  boarding-house  and 
of  the  wages  so  received  as  an  engine-driver ;  that  during 
the  years  1869  and  1870  the  plaintiff,  being  a  grocer, 
furnished  said  defendants  with  large  amounts  of  grocer- 
ies and  provisions,  on  credit,  to  carry  on  said  boarding- 
house  ;  that  afterward,  to  wit,  on  the  10th  day  of  De- 
cember, 1870,  the  plaintiff  recovered  a  judgment  against 
the  defendant  David  E.  Bentley  for  the  sum  of  one  hun- 
dred and  forty-three  dollars  and  forty-two  cents  and  costs, 
for  balance  due  plaintiff*  from  said  defendants  for  such 
groceries  and  provisions ;  that  afterward  the  plaintiff* 
caused  an  execution  to  issue  against  the  defendant,  which 
was  returned  "  no  property  found  whereon  to  levy "  by 
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the  conetable  in  whose  hands  said  exeention  was  placed  ; 
that  afterward  the  plaintiff  caused  a  transcript  of  said 
judgment  to  be  made  out  by  John  C.  McGregor,  the  jus- 
tice of  the  peace  before  whom  said  judgment  was  ren- 
dered, duly  certified  according  to  law,  and  filed  the  same 
in  the  ofiice  of  the  clerk  of  the  common  pleas  court  of 
said  Cass  county ;  and  the  plaintiff  avers,  that  said  de- 
fendant David  E.  Bentley  is  the  equitable  owner  of  the 
undivided  one-half  of  said  real  estate,  and  that  the  de- 
fendants have  conspired  together  to  cheat,  hinder  and 
delay  this  plaintiff;  and  that  the  defendant  David  E.  Bent- 
ley  has  no  real  or  personal  property  subject  to  execution. 
Wherefore  the  plaintiff  prays  the  court,  that  the  defend- 
ants be  compelled  to  state  their  respective  payments  on 
and  for  said  property,  and  if  it  shall  be  found,  on  a  hear- 
ing of  said  cause,  that  said  real  estate  has  in  part  been 
paid  for  by  the  joint  earnings  of  said  defendants,  that  the 
amount  so  paid  for  be  declared  to  be  the  property  of  said 
David  E.  Bentley,  and  subject  to  the  payment  of  the 
plaintiff's  judgment,  and  that  a  decree  ordering  the  sale 
of  his  said  interest  may  be  rendered  against  the  defend- 
ants, and  that  the  same  be  sold  to  pay  the  plaintiff's 
judgment,  with  costs,  and  for  other  proper  relief. 

To  this  complaint  the  defendants  demurred,  but  the 
court  overruled  their  demurrer,  to  which  they  excepted* 

It  is  objected,  that  the  complaint  is  defective  in  not 
averring  that  David  E.  Bentley  was  indebted  to  the  plain- 
tiff at  the  time  he  made  the  alleged  payments  on  the  real 
estate  purchased  by  his  wife. 

We  think  that  objection  is  well  taken.  Unless  the  plain- 
tiff was,  at  the  time  of  these  payments,  a  creditor  of 
David  E.  Bentley,  he  was  not  in  a  condition  to  be  injured 
by  such  payments,  according  to  the  facts  as  otherwise 
alleged  in  the  complaint.  It  was  competent  for  said 
Bentley  to  make  such  provision  for  his  wife  as  he  chose^ 
unless  existing  creditors  were  thereby  injured  or  de- 
frauded. 


^ 
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It  is  true,  that  certain  transactions  are  held  to  be  fraud- 
ulent as  to  subsequent  creditors,  but  it  is  not  claimed  that 
this  case  involves  a  transaction  of  that  class. 

It  is  also  true,  that  the  complaint  alleges  facts  from 
which  we  might  reasonably  infer  that  David  E.  Bentley 
wa«  indebted  to  the  plaintiiF  from  time  to  time,  during  the 
years  1869  and  1870,  but  there  is  no  averment  of  indebt- 
edness at  any  particular  time,  or  in  any  specific  amount, 
until  the  time  of  the  rendition  of  the  judgment  in  De- 
cember, 1870,  which  was  nearly  six  months  after  the  last 
payment  complained  of  was  made.  It  does  not  follow, 
that  because  there  was  an  indebtedness  when  the  judg- 
ment was  rendered,  there  was  an  indebtedness  at  any 
particular  previous  time. 

The  complaint  does  not,  therefore,  show  with  sufficient 
certainty,  that  the  plaintiff  was  a  creditor  when  any  of  the 
payments  were  made  by  David  E.  Bentley  on  his  wife's 
property,  and  is  hence  open  to  objection  for  that  reason. 

The  complaint  does  not  aver  that  David  E.  Bentley  made 
the  alleged  payments  on  his  wife's  real  estate,  with  the 
fraudulent  intent  of  cheating,  hindering  or  delaying  the 
plaintiff.  We  think  it  is  also  defective  for  the  want  of 
this  or  some  equivalent  averment. 

We  are  also  of  the  opinion,  that  the  complaint  is  insuffi- 
cient in  not  showing  that,  at  the  time  he  made  the  pay- 
ments complained  of,  the  said  David  E.  Bentley  did  not 
have  sufficient  property  remaining,  subject  to  execution,  to 
pay  all  his  debts.  If  he  had  sufficient  property  so  remain- 
ing, then  the  plaintiff,  in  legal  contemplation,  was  not  in- 
jured and  had  no  cause  to  complain.  The  allegation 
that  the  said  David  E.  Bentley,  more  than  six  months 
after  the  last  payment,  did  not  have  any  property  subject 
to  execution,  does  not  supply  the  omission.  He  may 
have  had  sufficient  property  when  the  payments  were 
made,  but  lost  it  in  the  meantime.  Sherman  v.  Hoglandy 
54  Ind.  578 ;  Evans  v.  Hamilton^  56  Ind.  84. 
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We  are  therefore  led  to  the  conclusion,  that  the  conrt 
below  erred  in  overmling  the  demurrer  to  the  complaint. 

The  other  questions  reserved  arose  on  the  trial  of  the 
cause,  and,  as  they  may  not  again  arise  on  a  subsequent 
trial,  we  will  not  consider  them  now. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  further  proceedings,  in  ac- 
cordance with  this  opinion. 
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£vn>ENCB. — C^taraeler  of  Defendant. — Action  for  IVespom. — ^In  an  action  to 
recoTer  damages  resalting  from  the  oommission  of  an  unlawful  act,  evi- 
denoe  of  the  general  good  character  of  the  defendant  u  not  admissibley 
whether  such  act  is  or  is  not  indictable,  except  where  his  character  is  di- 
recti  J  in  issue,  and,  from  the  nature  of  the  act  charged,  is  of  special  im- 
portance. 

Same. — Arson. — Such  evidence  is  not  admissible  under  the  general  denial, 
in  an  action  to  recover  damages  for  the  alleged  unlawful  and  malicious 
burning  of  a  building. 

Sake. — Damages. — The  damages  recoverable  in  such  action  are  compensa- 
tory merely,  and  not  punitive. 

Sams. — Exduaum  of  Efddenee. — New  TriaL — Hcarmiess  Error. — ^Error  in  the 
exclusion  of  evidence  offered  on  the  trial  of  a  cause  is  not  available, 
where,  during  such  trial  and  before  the  close  of  the  evidence,  the  court 
reverses  its  former  ruling  and  notifies  the  partj  offering  it  that  it  will  be 
admitted. 

Same. — ^Error  in  the  admission  of  evidence  which  is  harmless  to  the  party 
complaining  thereof  is  not  available  as  ground  for  a  new  trial,  or  on 
appeal  to  the  Supreme  Ciourt. 

Same. — Hwhand  and  Wife. — DectaraiioM  of  Wife. — ^The  declarations  of  a 
wife  concerning  a  material  matter,  made  to  her  husband  in  the  presence 
of  a  third  person,  in  which  he  either  directly  or  indirectly  acquiesces,  is 
not  a  confidential  communication,  but  may  be  given  in  evidence  against 
him. 

Same. — Error  Cvred  by  Inatruetion  to  Jury. — Error  in  the  admission  of  evi- 
dence IB  not  available  as  ground  for  a  new  trial,  where,  by  the  instructions 
of  the  court  to  the  jury,  they  are  directed  to  disregard  it  in  the  absence 
of  other  evidence  rendering  it  material. 
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Qaxe, — Inttmetion  (o  Jury, — ^Error  in  ref asiDg  iDstructions  asked  to  the  jurj 
18  not  ayailable  as  ground  for  a  new  trial,  where  the  ooart  of  its  own  mo- 
tion giyes  proper  instrnctions  oovering  the  same  ground  as  chose  refused. 

From  the  Wayne  Circuit  Court. 

T.  M.  Browne^  H.  C.  Fox  and  C.  H.  Burchenalj  for  ap- 
pellant. 

W.  A.  Bickle,  J.  P.  SiddaU,  W.  D.  Foulke  and  T.  J.  Study y 
for  appellee. 

BiDDLBy  C.  J. — Suit  by  appellee,  against  appellant,  for 
^'wilfully,  unlawfully  and  maliciously"  burning  a  barn 
and  its  contents. 

The  complaint  contains  three  paragraphs.  Demurrers 
-were  sustained  to  the  first  and  third  paragraphs,  and 
overruled  to  the  second,  upon  which  issue  was  formed  by 
a  general  denial. 

Proceedings  in  attachment  were  commenced  simulta- 
neously with  the  filing  of  the  complaint. 

The  issues  on  the  attachment,  and  on  the  second  para- 
graph of  the  complaint,  were  submitted  to  a  jury  in  the 
same  trial,  and  a  verdict  found  in  favor  of  the  appellee  on 
both  issues. 

The  case  was  commenced  and  tried  in  the  court  of  com- 
mon pleas.  The  verdict  was  found,  causes  for  a  new  trial 
£led,  and  the  case  continued,  on  the  last  day  of  the  term. 
Before  the  next  term  of  the  court  of  common  pleas,  the 
law  transferring  the  business  of  that  court  into  the  cir- 
ouit  court  took  efiect,  and  all  subsequent  proceedings 
^ere  had  in  the  latter  court. 

The  motion  for  a  new  trial  was  overruled,  judgment 
Tendered,  exceptions  and  appeal  taken. 

The  principal  errors  insisted  upon  arise  under  the  over- 
ruling of  the  motion  for  a  new  trial.  The  first  ground 
alleged  is,  that  the  court  erred  in  not  permitting  the  ap- 
pellant to  prove  his  general  good  character  in  the  defence. 
In  support  of  this  view,  the  appellant  cites  1  Greenl. 
Ev.,  sections  54  and  55,  but  they  do  not  seem  to  us  to  bear 
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bim  out,  as  applicable  to  this  case.  In  speaking  of.  the 
admissibility  of  evidence  of  general  character,  Mr.  Green- 
leaf  says : 

^  In  civil  cases,  such  evidence  is  not  admitted,  nnless 
the  nature  of  the  action  involves  the  general  character  of 
the  party,  or  goes  directly  to  affect  it.         *  *  * 

And  in  all  cases,  where  evidence  is  admitted  touching  the 
general  character  of  the  party,  it  ought  manifestly  to 
have  reference  to  the  nature  of  the  charge  against  him.'' 

While  Mr.  G  reenleaf  states  generally,  that, "  In  actions  of 
tort,  virherever  the  defendant  is  charged  with  fraud  from 
mere  circumstances,  evidence  of  his  general  good  charac- 
ter is  admissible  to  repel  it,"  he  also  says,  that  *^  It  is  not 
every  allegation  of  fraud  that  may  be  said  to  put  the 
character  in  issue ;  for,  if  it  were  so,  the  defendant's  char- 
acter would  be  put  in  issue  in  the  ordinary  form  of  de- 
claring in  assumpsit.  This  expression  is  technical,  and 
confined  to  certain  actions,  from  the  nature  of  which,  as 
in  the  preceding  instances,  the  character  of  the  parties, 
or  some  of  them,  is  of  particular  importance.  This  kind 
of  evidence  is  therefore  rejected,  wherever  the  general 
character  is  involved  by  the  plea  only,  and  not  by  the  nature 
of  the  action.  ITor  is  it  received  in  actions  of  assault  and 
battery;  nor  in  assumpsit;  nor  in  trespass  on  the  case  for 
maiiciouB prosecution ;  nor  in  an  information  for  a  penalty 
for  violation  of  the  civil,  police,  or  revenue  laws;  nor 
in  ejectment,  brought  in  order  to  set  aside  a  will  for  fraud 
committed  by  the  defendant." 

Besides,  one  of  the  cases  cited  by  Mr.  Greenleaf  {Ruan 
V.  Perry^  3  Caines,  120,)  has  been  frequently  disapproved^ 
denied  as  authority,  if  not  directly  overruled.  In  the 
case  of  The  Attorney  General  v.  Bowman^  at  Westminster^ 
upon  the  trial  of  an  information  against  the  defendant 
for  keeping  false  weights,  and  for  offering  to  corrupt  an 
officer,  the  defendant's  counsel  called  a  witness  to  charac- 
ter, but  Eyre,  Ch.  B.,  said : 

^^  I  can  not  admit  this  evidence  in  a  civil  suit.    The 
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oftence  imputed  by  tbe  information  is  not  in  the  shape 
of  a  crime.  It  would  be  contrary  to  the  true  line  of  dis- 
tinction to  admit  it,  which  is  this ;  that  in  a  direct  prose- 
cution for  a  crime,  such  evidence  is  admissible,  but  where 
the  prosecution  is  not  directly  for  the  crime  but  for  the 
penalty,  as  in  this  information,  it  is  not."  Huntley  v. 
iMScombCy  2  B.  &  P.  582,  note  a.  Fowler  v.  The  JEina  Fire 
Insurance  Co.^  6  Cowen,  678;  Anderson's  ExWs  y.LongylO 
S.  &  R.  55 ;  Humphrey  v.  Humphrey ^  7  Conn.  116 ;  Leckey 
V.  Bloser,  24  Pa.  State,  401 ;  Lander  v.  Seaver,  82  Vt.  114.. 

The  case  of  Porter  v.  SeUer^  28  Pa.  State,  424,  was  for  an 
assault  and  battery  inflicted  by  a  knife ;  yet  it  was  held, 
that  evidence  of  the  defendant's  general  good  and  peace- 
able character  was  not  admissible  to  rebut  malice.  The 
general  principle  was  therein  laid  down,  that  evidence  of 
character  is  not  admissible  in  civil  suits,  except  when  it 
ia  directly  in  issue,  and  where,  from  the  nature  of  the 
issue,  such  evidence  is  of  special  importance ;  and  it  is 
immaterial  whether  the  act  charged  be  indictable  or  not. 

In  the  case  before  us,  it  is  apparent  that  the  general 
character  of  appellant  is  not  involved.  Motive  or  intent 
constitutes  no  element  in  the  wrong  complained  of.  The 
injury  is  the  same,  whether  committed  with  or  without 
malice.  True,  the  appellee  charges  the  appellant  with 
maliciously  burning  the  barn  and  its  contents,  but  it  was 
not  necessary  to  prove  the  malice.  If  he  proved  the 
burning  to  be  unlawful,  it  was  sufficient  as  to  that  part 
of  the  case.  General  good  character  is  no  defence  to  the 
particular  act  charged. 

The  cases  cited  by  the  appellant  do  not  invade  this 
general  principle.  Byrket  v.  Monohon^  7  Blackf.  88,  was 
a  case  of  slander  for  charging  the  plaintifi*  with  perjury ; 
plea,  justification.  Here  character  is  put  directly  in  issue, 
and  the  corrupt  intent  is  necessary  to  the  defence.  The 
same  in  Miles  v.  Vanhom^  17  Ind.  245. 

In  the  case  of  Haun  v.  Wilson^  28  Ind.  296,  which  was 
for  slander  founded  on  words  charging  the  plaintifi*  with 
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larceny,  evidence  of  good  character  was  held  inadmis- 
Bible,  becaose  there  was  no  answer  in  justification  putting 
character  in  issue ;  and  in  the  case  we  are  considering,  as 
character  was  not  put  in  issue,  and  was  not  involved  in 
the  nature  of  the  charge  complained  of,  we  are  of  opinion 
that  the  court  committed  no  error  in  rejecting  the  evi- 
dence. Downey  v.  Dillon^  52  Ind.  442 ;  Church  v.  Drum-- 
mond,  7  Ind.  17 ;  JoUy  v.  The  Terre  Haute  Drawbridge  Co.^  9 
Ind.  417. 

The  appellant  offered  to  prove  by  Joseph  Riprogle^ 
a  competent  witness,  that  ^^  the  land  described  in  certain 
deeds,  given  in  evidence  by  the  appellee,  originally  be* 
longed  to  the  witness,  who  was  the  father  of  the  appel- 
lant's wife,  and  that  the  land  was  given  to  her  as  an 
advancement,  though  the  deed  therefor  was  executed  in 
the  name  of  the  appellant;  that,  shortly  before  the  exe- 
cution of  the  deed  by  appellant,  the  witness  had  gone  to 
him  and  told  him  that  the  land  was  a  gift  to  his  daughter 
as  a  provision  for  her,  and  it  was  not  right  that  the  land 
should  be  in  danger  of  being  taken  for  liabilities  of  ap- 
pellant, and  insisted  that  he  [appellant]  should  execute  a 
deed,  so  as  to  vest  the  legal  title  in  the  wife ;  that  appel- 
lant at  first,  and  for  some  time,  refused  to  make  such 
deed,  but  finally,  at  the  urgent  solicitation  of  witness, 
consented  to  do  so,  and  that  it  was  in  pursuance  of  such 
solicitation  and  consent,  that  the  deeds  so  introduced  by 
appellee  were  executed." 

This  evidence  was  objected  to  by  the  appellee,  and  the 
objection  was  sustained  by  the  court. 

This  ruling  was  made  on  Tuesday,  and  on  the  morning 
of  Wednesday,  before  the  trial  was  resumed,  the  court 
announced,  ^^  that  it  would  permit  the  appellant  to  recall 
Joseph  Riprogle,  who  was  then  in  attendance  as  a  wit- 
ness, and  that  said  witness  should  be  permitted  to  give 
in  testimony  any  conversation  between  appellant  and  wit- 
ness prior  to  the  sale  of  the  property  by  appellant  to  the 
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witness,  and  at  the  time  of  snch  sale,  relative  to  the  in- 
ducements to  sach  sale,  or  the  motives  for  making  it. 

The  appellant  did  not  avail  himself  of  the  offer  by  the 
court  to  correct  the  alleged  error,  either  in  whole  or  in 
part.  We  think,  therefore,  he  ought  not  to  be  allowed  to 
correct  it  here.  True,  he  had  propounded  certain  ques- 
tions to  the  witness  Riprogle,  which  might  have  called 
out  evidence  wider  than  that  proposed  to  be  offered,  and 
to  which  objections  were  sustained ;  but  we  think  what 
the  court  offered  to  allow  him  to  prove  was  substantially 
the  same  as  that  which  he  offered  to  prove ;  and  this  wa^ 
as  wide  as  his  exception  could  go.  It  seems  as  if  he 
would  rather  have  the  alleged  error  in  the  record  than  the 
evidence  which  he  offered.  He  should  have  recalled  the 
witness  and  asked  him  such  questions  as  he  chose,  subject 
to  the  objections  of  the  opposite  party  and  the  rulings  of 
the  court;  and,  not  having  done  so,  there  is  nothing  in 
the  alleged  error  of  which  he  can  fairly  complain. 

The  appellee  asked  a  witness,  Joseph  Rodgers,  if  Mrs. 
Gebhart  said  or  did  any  thing  in  the  presence  or  hear- 
ing of  Gebhart  during  a  certain  conversation,  and  if  so, 
what  it  was. 

To  this  question  the  appellant  objected,  but  his  objec- 
tion was  overruled,  and  the  witness  answered : 

"  Ma  and  Mrs.  Gebhart  were  sitting,  one  to  my  right 
and  the  other  to  my  left,  by  the  stove,  eating  apples.  In 
his  conversation,  she  shook  *her  head,  but  he  did'nt  see  it ; 
and  she  nudged  the  leg  of  the  stove  vdth  her  foot  to  at- 
tract his  attention,  and  he  looked  up.  She  said,  ^  You 
talk  too  much ;  if  you  had'nt  talked  so  much,  we  would'nt 
have  been  in  the  trouble  we  are  now  in.*  He  then  stop- 
ped talking  on  that  si^bject,  and  branched  off  on  some 
courting  scrape." 

Assuming  that  this  Mrs.  Gebhart  was  the  wife  of  the 
appellant,  which  does  not  appear  by  the  question  and  an- 
swer, we  can  not  perceive  any  available  error  in  the  rul- 
ing. 
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It  i8  true,  that  a  wife  can  not  give  testimony  either  for 
or  against  her  husband,  nor  can  her  admissions  or  state- 
ments be  received  as  evidence  either  for  or  against  him,  yet 
these  statements,  having  been  made  to  a  third  person,  and 
not  in  confidential  relations  between  husband  and  wife,  the 
majority  of  the  court  are  of  the  opinion  that  they  were 
properly  admitted ;  and  in  this  instance,  even  if  inadmis- 
sible, the  remarks  of  Mrs.  Gebhart  were  so  trivial  in  them- 
^(  selves,  so  remote  from  the  issues,  and  not  having  elicited 
any  answer  from  the  appellant,  that  we  do  not  think  their 
admission  constitutes  a  substantial  error. 

The  law  does  not  concern  itself  about  trifles.  Besides, 
the  court,  in  its  fourteenth  instruction  to  the  jury,  ex- 
pressly told  them,  that  ^^  The  mere  statement  of  the  wife 
or  another  person,  no  matter  how  directly  such  statement 
charges  the  defendant  with  a  crime,  can  not  be  evidence 
against  him.  It  can  become  evidence  against  him  only  by 
his  adopting  it,  or  acquiescing  in  it  by  words,  or  by  an 
acquiescence  inferable  from  silence."  The  slight  irregu- 
larity, if  any,  in  admitting  the  statement  of  the  wife, 
is  fully  corrected  by  this  instruction.  Pierce  v.  Goldsberry, 
35  Ind.  317. 

The  appellant  excepted  to  the  refusal  of  certain  in- 
fitructions  to  the  jury,  and  also  to  the  giving  of  certain 
instructions  by  the  court.  We  have  carefully  examined 
the  instructions  throughout,  and  concluded  that  if  any  in- 
structions were  refused  which,  ought  to  have  been  given, 
they  were  given  by  the  court  on  its  own  motion;  and 
that  none  of  the  instructions  given  were  erroneous.  In- 
deed, it  seems  to  us,  upon  a  full  view  of  all  the  instruc- 
tions, that,  taken  together,  they  were  extremely  liberal 
toward  the  appellant. 

Some  other  exceptions  were  taken  in  the  record  and 
assigned  amongst  the  errors,  but  as  they  were  not  dis- 
cussed by  the  appellant  in  his  brief,  we  do  not  examine 
them.  Payne  v.  McClairij  7  Ind.  139 ;  Proctor  v.  OwenSy 
18  Ind.  21. 
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The  appellee  insists  that  the  bill  of  exceptions  has  not 
been  made  a  part  of  the  record,  and,  therefore,  that  the  al- 
leged errors  are  not  properly  reserved.  Upon  this  point  we 
have  some  doubts ;  but,  while  we  must  hold  our  system  of 
practice  intact, — for  it  is  the  very  fence  of  justice,  and  the 
guide  to  right,— we  yet  prefer  to  examine  a  case  on  its 
merits,  when  tliey  can  be  reached  without  an  infringement 
of  necessary  rules,  rather  than  to  let  it  go  off  on  some  tech- 
nical defect;  more  especially  so,  when  the  conclusion  must 
be  the  same  by  either  method. 

The  foregoing  opinion,  affirming  the  judgment  in  this 
case,  was  delivered  at  the  last  term  of  the  court.  On 
petition,  all  the  members  of  the  court  not  being  fully 
flatisfied  upon  the  question  of  admitting  evidence  of  the 
general  good  character  of  the  appellant  in  his  defence,  a 
rehearing  was  granted.  On  a  careful  reconsideration  of  the 
question,  we  have  concluded  to  adhere  to  the  ori/^nal 
opinion. 

We  can  not  perceive  that  the  general  character  of  the 
appellant  was  in  issue,  and,  that  being  the  case,  the  evi- 
dence was  properly  rejected. 

In  every  criminal  case,  the  State,  as  the  plaintiff,  puts 
in  issue  either  the  life,  liberty  or  reputation  of  the  de- 
fendant, and  in  such  cases,  in  favor  of  life,  liberty  or  rep- 
utation, evidence  of  the  general  good  character  of  the 
defendant  is  admissible,  but  the  general  rule  in  civil  cases 
is,  that  evidence  of  general  good  character  is  not  admis- 
«ible.  It  is  never  admissible  unless  necessarily  made  so 
by  the  nature  and  character  of  the  case. 

We  believe  there  is  no  case  to  be  found  of  trespass  be- 
tween private  parties  wherein  such  evidence  was  admit- 
ted, however  unwarrantably  or  maliciously  the  act  might 
have  been  committed.  In  such  cases,  it  is  uniformly  re- 
jected. 

This  case  is  simply  one  of  trespass,  and  it  is  immaterial 
Vol.  LVn.— 25 
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to  the  right  of  the  injured  party,  whether  the  act  was 
done  maliciously,  carelessly  or  by  accident,  if  it  was  un- 
lawful. The  fact  that  the  appellee  alleged  the  act  to  have 
been  done  maliciously  does  not  alter  the  character  of  the 
case.  The  averment  is  mere  surplusage ;  the  malice  need 
not  be  proved ;  nor  is  it  of  the  least  consequence  whether 
the  act  was  done  by  a  person  of  good  character  or  bad 
character.  The  damages  are  not  punitive ;  they  are  com- 
pensatory only. 

In  addition  to  the  authorities  heretofore  cited  in  this 
case,  the  following,  we  think^  fully  sustain  our  views: 
Ward  V.  Hemdonj  5  Porter,  382 ;  Morris  v.  Hazelwood^  1 
Bush,  208 ;  Schmidt  v.  New  York^  etc..  Iris.  Co.,  1  Gray, 
629 ;  Smets  v.  Plunket^  1  Strob.  372 ;  Lockyer  v.  Lockyerj 
1  Edmonds,  107 ;  Boardman  v.  Woodman^  47  N.  H.  120 ; 
Gutzwiller  v.  LackmaUy  23  Mo.  168;  Wright  v.  McKety 
87  Vt.  161 ;  Gough  v.  Herring,  16  Wend.  646 ;  Thayer  v, 
BoyUy  30  Me.  475 ;  Wharton  Ev.,  sec.  47. 

The  judgment  is  affirmed,  with  costs. 


Meikr  v.  The  State. 

"57    885: 

l»l_»4)  Liquor  Law. — InS/dmaU, — Betailing  wUhmtl  License. — Who  may  grmU  Li- 

146  ~^\  ***"*' — ^^  indictment  for  retailing  intoxicating  Uquor  without  liceniie 

charged,  that  the  sale  complained  of  had  been  made  hj  the  defendant, 
without  having  "procured  a  license  therefor  from  the  board  of  commis- 
sioners," etc. 
Held,  on  motion  to  qnash,  that,  on  appeal  from  the  decision  of  a  board  of 
commissioners  on  an  application  for  snch  license,  the  circuit  court  may 
grant  the  same  to  the  applicant,  and  that  therefore  the  indictment  is 
insufficient. 

Prom  the  Randolph  Circuit  Court. 

J.  A.  Engle,  L.  L.  Study^  J.  N.  Templer  and  R.  S. 
Oregory,  for  appellant. 
C  A.  Buskirk^  Attorney  General,  for  the  State. 


NOVEMBER  TERM,  1877.  887 

Meier  v.  The  State. 


Pbbkins,  J. — Indictment  for  retailing  without  license. 

Conviction,  fine  of  twenty-five  dollars,  and  appeal  to 
this  court. 

A  motion  to  quash  the  indictment  was  overruled,  and 
exception  taken. 

The  charge  in  the  indictment  is  as  follows : 

"  That  one  Conrad  Meier,  late  of  said  county,  on  the 
19th  day  of  May,  1877,  at  said  county  and  State  afore- 
said, did  then  and  there  unlawfully  sell,  for  the  purpose 
of  gain,  for  ten  cents,  spirituous  and  intoxicating  liquor, 
in  a  less  quantity  than  a  quart  at  a  time,  to  wit,  two  gills 
thereof,  he,  the  said  Conrad  Meier,  not  having  then  and 
there  procured  a  license  therefor  from  the  board  of  com- 
missioners of  said  county,  contrary,'^  etc. 

Bearing  upon  the  subject  of  license,  our  statute  con- 
tains the  following  provisions,  viz.: 

"  Sec.  81.  From  all  decisions  of  such  commissioners 
there  shall  be  allowed  an  appeal  to  the  circuit  or  common 
pleas  court  by  any  person  aggrieved."  1  R.  S.  1876,  p.  857. 

"  Sec.  86.  All  appeals  thus  taken  to  the  circuit  or  com- 
mon pleas  court  shall  be  docketed  among  the  other  causes 
pending  therein,  and  the  same  shall  be  heard,  tried  and  de- 
termined as  an  original  cause. 

"  Sec.  87.  Such  court  may  make  a  final  determination 
of  the  proceeding  thus  appealed,  and  cause  the  same  to  be 
executed,  or  may  send  the  same  down  to  such  board,  with 
an  order  how  to  proceed,  and  may  require  such  board  to 
comply  with  the  final  determination  made  by  such  court 
in  the  premises." 

There  is  nothing  in  the  liquor  law  changing,  or  modi- 
fying, or  at  variance  with,  the  provisions  of  the  statute 
above  quoted. 

Taking  the  provisions  of  the  liquor  law  and  those 
above  copied  together,  they  show  that  there  are  two 
authorities  from  which  a  license  to  retail  may,  in  certain 
contingencies,  be  obtained,  viz.,  the  board  of  county  com- 
missioners and  the  circuit  court. 
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Allen  V,  Anderson. 


By  the  rules  of  criminal  pleading,  the  averments  in  an 
indictment  should  be  broad  enough  to  negative  the  exist- 
ence of  a  license  from  either  authority.  Had  the  indict- 
ment, in  this  case,  alleged  the  sale  to  have  been  made,  the 
seller  not  having  a  license  to  retail,  it  would  have  con- 
tained such  negative.  But  that  is  not  the  averment.  The 
averment  in  this  indictment  is,  that  he  had  not  procured 
a  license  from  the  county  commissioners.  Such  an  aver- 
ment does  not  negative  the  fact  that  he  had  a  legal 
license  to  retail,  but  rather  implies  that  he  might  have, 
had  one  from  the  court.  The  averment  is  a  negative 
pregnant. 

The  motion  to  quash  should  have  been  sustained. 

The  judgment  is  reversed,  cause  remanded,  etc. 


'163    H8i 


Allbn  v.  Anderson. 

JVBT. — Trial  by, — ConsUhUional  Law. — ^The  proyiaion  of  section  20,  article 
1,  of  the  constitution  of  this  State,  that  the  "right  of  trial  hj  jury  shall 
remain  inviolate,"  was  adopted  in  reference  to  the  oomnion*law  right  of 
trial  by  jury. 

Same. — FartUion. — Report  tf  Communoners. — Action  to  iieoiew.— Neither 
party,  in  an  action  to  review  the  report  of  commissioners  partitioning 
real  estate,  can  demand  a  trial  by  jury  as  of  right. 

From  the  Clinton  Circuit  Court. 

J.  C.  Suit  and  J.  E.  Cowarty  for  appellant. 
H.  McClurgy  J.  V.  Kentj  A.  E.  Paige  and  S.  0.  Bayless^ 
for  appellee. 

BiDDLB,  C.  J. — Complaint  to  review  the  report  of  com- 
missioners in  partitioning  real  estate. 

The  action  was  commenced  in  December,  1874,  to  re- 
view proceedings  which  were  had  in  April,  1872.  A 
demurrer  was  overruled  to  the  complaint,  answer  filed, 
and  issues  of  fact  joined. 
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Upon  the  trial,  the  appellant  demanded  a  jnry,  which 
the  court  refused.  He  excepted ;  and  this  presents  the 
only  question  discussed  by  the  appellant  in  his  brief,  and 
therefore  the  only  one  we  shall  notice. 

Our  constitutional  guaranty  of  the  right  of  trial  by 
jury  is  in  the  following  words : 

"  In  all  civil  cases,  the  right  of  trial  by  jury  shall  re- 
main inviolate."    Art.  1,  sec.  20. 

This  provision  of  the  constitution  was  adopted  in  refer- 
ence to  the  common-law  right  of  trial  by  jury,  as  the 
language  plainly  imports,  namely,  that  the  right  "  shall 
remain  inviolate,"  that  is,  continue  as  it  was.  The  words 
"in  all  civil  actions"  mean,  in  all  civil  actions  at  the 
common  law — as  debt,  covenant,  assumpsit,  trover,  re- 
plevin, trespass,  action  on  the  case,  etc.  In  chancery 
cases  or  suits  in  equity,  to  which  the  present  action 
would  have  belonged  at  the  time  the  constitution  was 
adopted,  and  before  our  present  code  of  procedure  was 
enacted,  trial  by  jury,  as  a  right,  did  not  exist.  Issues 
of  fact,  in  such  cases,  were  sometimes  sent  to  a  jury  for 
trial,  **  to  inform  the  conscience  of  the  chancellor,"  as  the 
legal  phrase  ran ;  but  trial  by  jury  before  the  chancellor 
was  not  a  right  that  either  party  could  demand.  There 
are  many  cases,  of  course,  besides  common-law  civil  cases, 
in  which  the  right  of  trial  by  jury  is  granted  by  statute^ 
but  the  case  before  us  is  not  one  of  that  class. 

In  the  case  of  Dillman  v.  Cox^  23  Ind.  440,  it  was  held, 
that,  in  filing  exceptions  to  the  report  of  commissioners 
in  partitioning  lands,  the  parties  were  not  entitled  to  a 
trial  by  jury,  as  a  right ;  and  we  think  the  present  case 
stands  upon  the  same  ground. 

The  court  below  committed  no  error  against  the  ap- 
pellant. 

The  judgment  is  affirmed,  with  costs. 
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Shelby  Township,  Tippecanoe  County,  v.  Bandies. 


Shelby  Township,  Tippecakoe  County,  v.  Ranblbs. 

Doo  Tax  Fund. — Sheep, — MandcUe. — Mandate  against  the  township  trustee 
is  not  the  proper  remedy  against  the  township  by  the  owner  of  sheep 
which  have  been  killed  by  dogs. 

Same. — Township  LictbU. —  When, — Where  sach  trustee  has  in  his  hands 
funds  derived  from  the  dog  tax,  which  he  refuses  to  apply  to  the  pay- 
ment of  just  claims  for  sheep  killed  by  dogs,  the  township  is  liable  to 
the  owner  of  such  sheep,  in  an  action  by  him  for  the  value  thereof. 

Same. — IViorUy  (^  Claims, — Such  claims  must  be  paid  in  the  order  of  their 
priority,  out  of  such  fund,  as  it  is  collected  from  year  to  year,  it  not 
having  been  intended  by  the  Legislature  that  such  fund  for  each  year 
should  satisfy  such  claims  only  as  accrued  in  that  year. 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  Larue  and  F.  B.  Everett^  for  appellant. 

M,  Jones ^  J.  i.  Miller  and  —  Rising y  for  appellee. 

BiDDLE,  C.  J. — The  appellee  sued  the  appellant,  under 
the  act  of  March  2d,  1865,  (1  R.  8. 1876,  p.  69,  Bee.  4,)  for 
damages  sustained  for  sheep  killed  by  dogs. 

The  township  trustee  executed  to  the  appellee  the  fol- 
lowing certificate : 

"  Shelby  Township,  Montmorency,  June  18th,  1873. 

"  This  certifies,  that  there  is  owing  to  Benjamin  Ran- 
dies fifty-two  dollars  ($52.00)  from  sheep  fund,  as  per 
statement  on  file  in  my  office. 

«  R.  G.  McQueen,  Trustee  Shelby  Towns." 

The  complaint  sets  forth  the  certificate  above,  and 
avers,  that,  ever  since  the  making  of  the  certificate,  there 
has  been,  and  now  is,  sufficient  money  in  the  hands  of 
the  trustee,  belonging  to  the  "  sheep  fund,"  so-called,  to 
pay  the  certificate.    Wherefore,  etc. 

Other  formal  averments  are  properly  made. 

A  demurrer  to  the  complaint,  stating  as  ground  the 
insufficiency  of  the  facts  alleged,  was  overruled,  and  ex- 
ception reserved. 

Answer;  trial  by  the  court;  finding  and  judgment  for 
the  appellee. 
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At  the  trial,  the  certificate  was  introduced  in  evidence^ 
and  the  following  additional  facts  admitted  by  the  parties : 

«  That  R.  G.  McQueen  was,  in  1878,  trustee  of  Shelby 
township,  has  been  ever  since,  and  still  is,  such  trustee ; 
that  for  the  year  beginning  March  1st,  1873,  and  ending 
March  1st,  1874,  he,  as  such  trustee,  received  one  hun- 
dred and  thirty-five  dollars  and  forty-one  cents  of  the 
^  sheep  fund,'  and  paid  out  one  hundred  and  forty-two 
dollars  and  sixty-five  cents ;  that  the  plaintifi:*  had  valid 
claims  against  the  fund,  during  that  year,  for  ninety-two 
dollars,  in  two  items,  one  of  forty  dollars  and  one  of  fifty- 
two  dollars;  that  the  trustee  gave  the  voucher  sued  on; 
that  the  whole  amount  of  valid  claims  for  that  year  was 
three  hundred  and  twenty-six  dollars  and  fifty  cents;  that 
plaintiff  received  forty  dollars  on  his  claims ;  that,  in  the 
year  commencing  March  Ist,  1874,  the  trustee  received 
one  hundred  and  fifty-four  dollars  and  thirteen  cents  be- 
longing to  that  fund;  that  the  claims  for  sheep  killed 
amounted  to  one  hundred  and  forty-seven  dollars  and 
thirteen  cents  for  that  year,  which  was  paid  out  to  the 
claimants;  that,  for  the  year  commencing  March  1st, 
1875,  he  received  one  hundred  and  fifty  dollars  and  three 
cents,  and  the  sheep  killed,  for  which  claims  have  been 
allowed  that  year,  will  consume  the  whole  amount.  This 
was  all  the  evidence  in  the  case." 

In  support  of  its  demurrer,  the  appellant  insists : 

1.  That,  if  the  appellee  had  a  claim  on  the  fund,  the 
only  remedy  was  against  the  township  trustee  by  mandate. 

In  this  view,  we  think  it  is  mistaken.  A  mandate  will  not 
lie  when  there  is  any  other  legal  remedy ;  nor  to  compel  the 
performance  of  a  discretionary  act. 

2.  That  the  township  can  not  be  held  liable,  in  such 
cases,  without  an  express  declaration  of  such  liability  by 
the  Legislature. 

It  is  sufiicient  answer  to  this,  to  say,  that  the  Legislature 
does  not  declare  the  liability  of  the  township  in  all  classes 
of  cases.    The  township  is  a  corporation  which  is  author- 
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Shelby  Township,  Tippecanoe  Coanty,  v.  Randies. 

ized  to  sue,  and  is  liable  to  be  sued ;  and  if  it  has  money 
in  its  hands,  belonging  to  any  other  person,  which  it  will 
not  pay  over,  it  may  be  sued,  and  must  be  held  liable  like 
any  other  person. 

3.  That  the  complaint  should  aver  a  sufficiency  of  this 
fund,  for  the  year  ending  March  Ist,  1874,  to  pay  the  plain- 
tiff's claim. 

That  is,  if  we  understand  the  argument,  the  dog 
tax  of  each  year  must  pay  the  claims  for  sheep  killed 
the  same  year;  and  if  the  claims  for  any  year  exceed 
the  amount  of  the  tax  for  the  same  year,  the  claims 
must  go  unpaid.  We  do  not  think  this  would  be  a  fair 
construction  of  the  act,  unless  the  dogs  will  agree  to  kill 
no  more  sheep  each  year  than  can  be  paid  for  by  the 
amount  of  the  tax  for  the  same  year.  If  they  were  to 
kill  no  sheep  during  a  given  year,  all  of  the  dog  tax  for 
that  year  over  fifty  dollars — according  to  the  provisions 
of  section  4  of  the  act — ^would  go  to  the  school  revenue 
of  the  township ;  then  if  they  should,  the  next  year,  kill 
twice  as  many  sheep  as  the  dog  tax  would  pay  for,  the 
school  revenue  would  have  the  money,  and  the  claims  for 
sheep  killed  would  go  unpaid.  This  is  not  the  meaning 
of  the  act.  Its  main  purpose  is  to  make  the  dog  tax  pay 
for  the  sheep  killed.  Its  secondary  purpose  is,  when  the 
dog  tax  is  not  required  to  pay  for  the  sheep  killed,  to  give 
it  to  the  school  revenue.  The  sheep  must  be  paid  for 
first,  in  the  order  in  which  the  claims  are  made,  without 
reference  to  the  year  in  which  they  are  killed,  or  the  year 
in  which  the  tax  is  collected ;  then  the  surplus  over  fifty 
dollars,  if  any,  must  be  paid  to  the  school  revenue. 

The  demurrer  was  properly  overruled. 

By  a  motion  for  a  new  trial,  and  the  proper  exceptions^ 
the  appellant  has  presented  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  finding.  The  facts  ad- 
mitted show  that  the  township  has,  or  has  had,  money  in 
its  hands,  out  of  which  the  appellee's  claim  should  have 
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been  paid,  in  preference  to  those  which  subsequently  ac- 
crued. 

The  eTidence,  in  our  view  of  the  case,  supports  the 
finding. 

We  can  not  perceive  that  the  case  of  Malay  v.  Madget^ 
47  Ind.  241,  affords  the  least  support  to  the  views  of  the 
appellant,  although  it  is  cited.  The  questions  presented 
in  this  case  were  not  involved  in  that  case.  The  direction 
in  which  that  case  points,  however,  is  against  the  ap- 
pellant. 

The  judgment  is  a£9rmed,  with  costs. 


DONELLAN  ET  AL.  17.  HaRDT. 

SUFBEBOB  QoJTBSt, — Pleading^  Si^fieiency  cf, — FoUhutt  to  Objed  Bdow. — Drfed9 
Oured  hy  VerdieL — Where  do  objection  bj  demurrer,  motion  to  make 
specific  or  motion  in  arrest  is  presented  to  a  complaint  which,  though 
defective  in  some  of  its  averments,  states  facts  sufficient  to  render  a 
judgment  thereon  a  oar  to  another  action,  such  defects  are  cured  by  the 
verdict,  and  can  not  be  presented  to  the  Supreme  Court  hj  an  assign* 
ment  of  error  that  the  complaint  is  insufficient. 

EviDENCB. — Judgment  of  Supreme  Court, — Indiana  BeporU, — ^The  printed 
report  of  a  decision  of  the  Supreme  Court,  issued  by  authority  of  law,  is 
not  competent  original  evidence  of  a  judgment  rendered  by  such  court  in 
any  cause. 

Same. — Bromfog  Judgment  <f  Su/jprtme  Court. — How, — ^The  judgment  rendered 
by  the  Supreme  Court  in  the  decision  of  a  cause  may  be  proved  by  a 
transcript  of  such  judgment,  properly  attested  by  the  clerk  of  such  court, 
under  the  seal  thereof,  or  by  the  record  of  such  transcript  in  the  order 
book  of  the  court  from  which  such  cause  was  appealed,  where  the  same 
has  been  certified  down  according  to  law. 

Same. — Secondary  Evidence, — Secondary  evidence  of  a  judgment  rendered 
by  the  Supreme  Court  can  not  be  admitted  without  evidence  of  the  de- 
struction of  the  record  of  such  judgment  in  said  court. 

Same. — JPetiHon  for  Rehearing  Overruled, — Notice, — The  fact  that  a  petition 
for  a  rehearing  of  a  cause  decided  by  the  Supreme  Court  has  been  over- 
ruled can  not  be  proved  by  a  notice  of  that  fact,  given  by  the  clerk  of 
such  court  to  the  clerk  of  the  court  from  which  such  cause  was  appealed. 


57 
142^ 

808 

Ml 

o7 
152 

393 
4oT 

67 

166 

393 

607 

394  SUPREME  COURT  OF  INDIANA. 


BoneUan  et  al.  v.  Hardj. 


Same. — Pnarlnenhip. — Indmdutd  DebU  tf  BaTtnar, — Levy  on  IhsrtMrMp  iVop- 
erfy. — Injunction. — Judgment. — lUeewer. — EdoppeL — An  execution  creditor 
of  an  individual  member  of  a  copartnership,  having  caused  property  of 
such  copartnership  to  be  levied  on  by  an  officer,  to  satisfy  his  debt,  was, 
together  with  such  officer,  on  application  of  another  partner,  temporarily 
enjoined  from  making  sale  until  the  partnership  debts  had  been  paid,  and 
directed  to  deliver  such  property  to  a  receiver  appointed  in  such  pro- 
ceeding to  settle  the  partnership  affairs.  On  appeal  by  such  creditor 
alone  to  the  Supreme  Court,  such  injunction  was  reversed  as  to  him,  and 
the  cause  remanded  for  further  proceedings.  Such  receiver  having  sub- 
sequently sold  such  property  and  reported  a  distribution  of  the  proceeds 
of  the  sale  to  the  partnership  creditors,  such  execution  creditor  instituted 
an  action  against  such  copartner  and  his  surety,  on  the  bond  executed  by 
them  to  procure  such  injunction,  to  recover  damages  resulting  therefrom. 

Meld,  that,  no  reversal  of  such  injunction  having  been  obtained  as  to  such 
officer,  or  as  to  the  appointment  of  such  receiver,  and  such  creditor 
having  continued  to  be  a  party  to  such  action,  resulting  in  the  sale  of 
such  property  and  the  distribution  of  the  proceeds  thereof,  the  judg- 
ment therein  rendered  after  such  reversal,  the  reports  of  such  sale  by  the 
receiver,  and  the  approval  thereof  by  the  court,  were  competent  evidence 
against,  and  bound,  him. 

Same. — Interest  of  Individual  Creditor  in  Ihrtnership  Property. — Lofy. — Imu, 
— By  the  levy  of  his  execution  upon  partnership  property,  the  creditor 
of  an  individual  partner  acquires  no  interest  whatever  in  the  property 
itself,  but  only  a  lien  for  the  share  of  such  partner,  individually,  in  the 
fiurplus  remaining  after  all  partnership  debts  and  prior  liens  shall  have 
been  paid. 

From  the  Madison  Circuit  Court. 

J.  A,  Harrison^  for  appellants. 

W.  JR.  Pierse  and  H.  D.  Thompson^  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellee  was  plaintiff,  and 
the  appellants  were  defendants,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  on  the  10th  day  of  August,  1868,  in  the  court  below, 
he  had  recovered  a  judgment  against  one  Leonard  Harri- 
man  for  the  sum  of  six  hundred  and  seventy-three  dollars 
and  sixty  cents,  and  costs  of  suit  taxed  at  six  dollars  and 
sixty-five  cents,  which  judgment  remained  unpaid,  unre- 
versed, and  in  full  force ;  that  on  the  27th  day  of  February, 
1869,  there  was  in  the  hands  of  the  sheriff  of  Madison 
county,  Indiana,  to  be  executed  by  him,  an  execution  issued 
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Oil  said  judgment,  out  of  the  clerk's  office  of  said  court, 
which  execution  was  on  said  day  levied  by  said  sheriff 
upon  personal  property,  owned  by  said  execution  defend- 
ant and  the  appellant  Donellan,  and  held  by  them  as 
partners;  that  on  said  last-named  day  they  obtained  an 
order  from  the  judge  of  said  court,  restraining  and  en- 
joining said  sheriff  and  the  appellee  from  in  any  wise 
selling  or  disposing  of  said  property  so  levied  upon,  and 
from  selling  the  same  on  said  execution ;  that,  to  pro- 
cure said  order  and  injunction,  and  pursuant  to  the  stat- 
ute in  such  case  provided,  the  appellants  executed  their 
writing  obligatory,  a  copy  of  which  was  filed  with  said 
complaint,  whereby  the  appellants  undertook  and  bound 
themselves  to  pay  to  the  appellee  all  damages  he  might 
sustain,  if  such  restraining  order  and  injunction  should 
be  wrongful ;  that  said  property,  so  held  and  owned  by 
said  firm  of  Harriman  &  Donellan,  in  said  county,  at  the 
date  of  said  bond,  and  which  was  subject  to  said  execu- 
tion, was  of  the  value  of  twelve  hundred  dollars,  and 
that  the  property  levied  on  by  said  sheriff,  by  virtue  of 
said  execution,  was  of  the  value  of  twelve  hundred  dol- 
lars; that,  by  virtue  of  said  injunction  and  restraining 
order,  the  said  sheriff  was  compelled  to,  and  did,  surren- 
der up  the  property  so  levied  on  by  him,  and  he  did 
release  his  said  levy ;  and  that  said  property,  under  said 
order  of  said  court,  had  been  disposed  of  and  removed  be- 
yond the  reach  of  said  sheriff,  or  the  sheriff  of  said  county ; 
that  said  Harriman  had  become,  and  was,  wholly  insol- 
vent, and  there  was  no  property  of  said  firm  of  Harriman 
A  Donellan,  out  of  which  any  part  of  appellee's  said 
judgment  could  be  made;  that  the  appellee  appealed 
from  said  restraining  order  of  said  court  to  the  Supreme 
Court  of  this  State,  and  that,  by  the  judgment  of  said 
Supreme  Court,  rendered  in  said  cause  on  January  80th, 
1871,  the  said  restraining  order  of  the  judge  of  the  court 
below  was  in  all  things  reversed  and  held  for.  naught ; 
and  the  appellee  said,  that  by  means  of  the  premises  he 
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had  sustained  damages  in  the  sum  of  one  thousand  dol- 
lars, for  which  and  for  other  proper  relief  he  demanded 
judgment. 

To  this  complaint,  the  appellants  jointly  answered  in 
five  paragraphs,  as  follows : 

First.    A  general  denial. 

Second.  In  the  second  paragraph  of  their  answer,  tne 
appellants  alleged,  in  substance,  that  at  the  time  of  the 
said  supposed  and  pretended  levy,  by  said  sheriff,  upon  the 
said  property  of  the  said  firm  of  Harriman  k  Donellan, 
of  the  said  value  of  twelve  hundred  dollars,  the  said  firm 
of  Harriman  &  Donellan  was  justly  indebted  to  the  First 
National  Bank  of  Anderson,  Indiana,  in  the  sum  of  fifteen 
hundred  dollars,  upon  promissory  notes  executed  by  said 
firm,  and  to  other  persons  in  the  sum  of  two  thousand 
dollars,  all  of  which  was  justly  due  from,  and  owing  by, 
said  firm ;  that  an  action  was  brought  and  prosecuted  by 
said  First  National  Bank  thereon,  and  judgment  rendered 
against  said  firm,  in  the  Madison  Common  Pleas  Court,  on 
the  26th  day  of  June,  1869,  for  one  thousand  six  hundred 
and  thirty-nine  dollars  and  sixty  cents ;  and  the  appellants 
averred,  that  every  part  and  parcel  of  said  property  had  been 
applied  in  payment  of  the  debts  of  said  firm,  and  waa  insuf- 
ficient to  satisfy  the  said  debts,  and  that  a  large  amount  of 
the  debts  of  said  firm  yet  remained  unpaid ;  and  that  the 
actual  interest  of  said  Harriman  in  said  property,  at  the 
time  of  said  supposed  levy,  was  of  no  value  whatever. 
Wherefore  appellee  had  not  been  injured  by  reason  of 
said  restraining  order. 

Third.  In  the  third  paragraph  of  their  answer,  the 
appellants  alleged,  in  substance,  that,  at  the  time  of  the 
said  supposed  and  pretended  levy  upon  the  said  property 
of  the  said  firm  of  Harriman  &  Donellan,  said  firm  was 
largely  indebted,  as  a  firm,  to  wit,  in  the  sum  of  thirty- 
five  hundred  dollars ;  that  said  partnership  property  was 
not  sufiicient  to  pay  said  partnership  debts,  and  that  the 
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acttial  interest  of  said  Leonard  Harriman  in  said  partner- 
ship property  was  of  no  value  whatever. 

Fourth.  The  appellants  alleged,  in  substance,  in  the 
fourth  paragraph  of  their  answer,  that,  after  the  making 
of  the  said  supposed  levy  by  said  sherifi',  as  set  forth  in 
appellee's  complaint,  the  appellant  Nelson  Donellan  com- 
menced an  action,  in  the  court  below,  for  an  accounting 
and  final  settlement  of  the  matters  of  said  firm,  and  dis- 
tribution of  its  assets  among  the  several  parties,  according 
to  their  respective  equities,  to  which  action  he  made  the 
appellee  a  party  defendant ;  that,  in  said  action,  an  ac- 
counting was  ordered,  and  John  W.  Westerfield  was 
appointed  a  receiver,  and  all  the  efiects  of  said  firm  were 
placed  in  the  hands  of  said  receiver  by  the  decree  of  said 

<50urt,  at  its term,  1871,  which  judgment  and  decree 

remained  in  full  force  and  wholly  unreversed,  and  a  copy 
thereof  was  filed  with  said  answer ;  that,  in  accordance 
with  said  judgment,  said  firm  property  was  disposed  of 
by  said  receiver,  and  the  proceeds  applied  in  payment  of 
fhe  debts  of  said  firm  according  to  law,  all  of  which  was, 
and  had  been,  in  all  things,  fully  confirmed  by  said  court ; 
and  that  a  large  portion  of  said  partnership  debts,  to  wit, 
one  thousand  dollars,  remained  unpaid  and  unsatisfied; 
and  that  the  interest  of  said  Leonard  Harriman,  if  he 
should  have  any,  after  said  partnership  debts  were  paid, 
I  was,  by  the  order  of  said  court,  to  be  paid  to  the  appellee 

!  and  the  other  creditors  of  said  Harriman.   Wherefore  the 

appellee  had  not  been  damaged,  and  was  estopped  from 
pursuing  any  claim  for  damages  until  said  property  was 
fully  administered  on  by  said  receiver. 

Fifth.  And  in  the  fifth  paragraph  of  their  answer,  the 
appellants  alleged,  in  substance,  that  on  the  —  day  of 

,  1871,  the   appellant  Nelson  Donellan  commenced 

^  an  action,  in  the  court  below,  to  have  and  procure  the 
application  of  the  partnership  property  of  said  firm  of 
Harriman  A  Donellan  applied  in  payment  of  their  part- 
nership debts,  and  to  procure  the  appointment  of  a  re- 
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ceiver,  to  which  action  the  appellee  and  said  Harriman 
were  made  defendants,  a  copy  of  which  proceedings  wa» 
filed  with  this  answer;  that  the  said  action  embraced  all 
the  property  and  rights  of  property  involved  and  men« 
tioned  in  appellee's  complaint;  that  the  court  below  took 
jurisdictionyand  proceeded  in  said  matter  to  settle  all  the 
rights  of  the  appellee  and  the  appellants, — ^the  appeUee 
seeking  to  reach  said  partnership  property,  with  an  exe- 
cution against  the  said  Leonard  Harriman  only,  for  his 
own  individual  debt ;  that  the  said  action  was  still  pend- 
ing in  the  court  below,  which  had  exclusive  jurisdiction 
of  all  said  matters  in  said  action;  that  the  writing 
obligatory,  sued  on  in  this  action,  was  executed  for  no 
other  purpose  than  to  procure  an  injunction  therein  $  and 
that  there  was  no  judgment  or  order  of  said  court,  ad- 
judging to  the  appellee  any  right  whatever  in  said  prop- 
erty. Wherefore  the  appellants  said,  that  no  cause  of 
action  had  accrued  to  the  appellee  on  said  bond,  and  that 
the  appellant  David  W.  Swank  executed  said  bond  as 
surety  for  his  co-appellant,  and  not  otherwise. 

The  appellee  replied  by  a  general  denial  to  the  second^ 
third,  fourth  and  fifth  paragraphs  of  appellants'  answer* 

And,  for  a  further  reply  to  the  fourth  and  fifth  paragraphs 
of  said  answer,  the  appellee  said,  in  substance,  that  it  was 
true,  that  the  proceedings  therein  referred  to,  wherein  Nel- 
son Donellan  was  plaintiff,  and  Leonard  Harriman  and 
others  were  defendants,  in  the  court  below,  were  com- 
menced, as  therein  alleged;  but  the  appellee  said,  that 
from  the  decree  and  decision  of  the  court  below,  in  the 
appointment  of  said  receiver,  and  in  the  restraining  of 
said  sheriff  from  selling  said  property,  the  appellee  and 
the  sheriff  appealed  to  the  Supreme  Court  of  this  State ; 

and  that  said  Supreme  Court,  on  the  —  day  of ,  1871^ 

in  all  things  reversed  said  decree  and  declared  the  same 
of  no  effect  whatever ;  and  that  all  said  proceedings,  re- 
ferred to  in  said  fourth  and  fifth  paragraphs  of  answer, 
of  said  court  below,  and  the  acts  of  said  Westerfield  as 
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receiver  by  the  appointment  of  said  court,  were  null  and 
void,  and  in  contempt  of  the  order  and  decree  of  said 
court,  and  therefore  of  no  validity  whatever. 

And  this  action,  being  at  issue,  was  tried  by  a  jury  in 
the  court  below,  and  a  verdict  was  returned  for  the  ap- 
pellee, assessing  his  damages  at  six  hundred  and  seventy- 
three  dollars  and  sixty  cents.  And,  on  written  causes 
filed,  the  appellants  jointly  moved  the  court  below  for  a 
new  trial,  which  motion  was  overruled,  and  to  this  de- 
cision the  appellants  then  excepted.  And  judgment  was 
rendered  on  the  verdict  by  the  court  below,  from  which 
judgment  this  appeal  is  here  prosecuted. 

In  this  court,  the  appellants  have  assigned  the  follow- 
ing alleged  errors : 

Ist.  That  the  appellee's  complaint,  in  this  case,  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
and, 

2d.  That  the  court  below  erred  in  overruling  the  ap- 
pellants' motion  for  a  new  trial. 

We  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors  in  the  order  of  their  assignment. 

It  will  be  seen  that  the  sufficiency  of  the  facts  stated  in 
appellee's  complaint,  to  constitute  a  cause  of  action,  is 
called  in  question  for  the  first  time  in  this  court.  The 
appellants  did  not  demur  to  appellee's  complaint,  nor  did 
they  move  for  any  order  requiring  the  appellee  to  make 
his  complaint,  or  any  of  its  averments,  more  certain  or 
specific,  in  the  court  below ;  but  after  verdict  and  judg- 
ment, and  without  even  a  motion  in  arrest  of  judgment, 
the  appellants  urge  their  objections  to  the  complaint  in 
this  court.  This,  of  course,  the  appellants  had  the  right 
to  do  under  our  code  of  practice,  and  we  do  not  complain 
of  it.  But  many  objections  to  a  complaint  may  be  cured 
by  the  verdict,  and  parties  may  lose  all  benefit  from  their 
objections  by  not  making  them  at  the  proper  time.  And 
BO  it  is  with  the  objections  urged  by  the  appellants  to  the 
complaint  in  this  case.    If  these  objections  had  been  made 
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in  the  proper  manner  and  at  the  proper  time,  and  if  these 
objections,  thns  and  then  madei  had  been  overmled  by 
the  court  below,  and  proper  exceptions  had  been  saved  to 
snch  rulings,  then  the  objections  might  possibly  have  been 
available  to  the  appellants  in  this  court,  if  the  rulings  of 
the  court  below  were  held  to  be  erroneous. 

But  as  the  record  of  this  cause  is  now  made  up,  if  we 
should  find  that  the  verdict  of  the  jury  was  sustained  by 
sufiicient  evidence,  and  that  there  were  no  errors  of  law 
occurring  at  the  trial  and  excepted  to,  we  would  be  bound 
to  hold  that  such  verdict  cured  all  the  alleged  defects  in 
the  complaint,  for  the  reason  that  sufficient  facts  are 
stated  in  the  complaint  to  render  the  judgment  thereon 
a  complete  bar  to  any  other  suit  for  the  same  cause  of 
action. 

We  now  come  to  the  consideration  of  the  questions 
presented  by  the  second  alleged  error,  the  overruling  by 
the  court  below  of  the  appellants'  motion  for  a  new  trial. 
Several  causes  were  assigned  by  appellants  for  such  new 
trial,  most  of  which  relate  to  alleged  errors  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  appellants. 
These  alleged  errors  of  law  we  will  consider  in  the  order 
of  their  probable  occurrence  on  the  trial  of  this  cause, 
rather  than  in  the  order  of  their  assignment. 

But,  before  proceeding  to  the  consideration  of  these 
errors  of  law,  we  deem  it  necessary  to  a  proper  under- 
standing of  our  decisions  that  we  should  first  give  a  brief 
summary  of  the  facts  which  gave  rise  to  this  action,  as  we 
gather  the  same  from  the  record. 

In  October,  1867,  the  appellant  Nelson  Donellan  and 
one  Leonard  Harriman  formed  a  copartnership  in  the 
business  of  manufacturing  and  selling  certain  medicines 
and  bitters,  in  which  copartnership  the  mode  of  manufact- 
uring such  medicines  and  bitters  was  known  only  to  said 
Harriman,  and  the  cash  capital  of  the  concern  was  chiefly 
supplied  by  the  appellant  Donellan.  This  copartnership 
was  continued  until  about  March  Ist,  1869.    On  August 
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12th,  1868,  the  appellee  Hardy  recovered  a  judgment  in 
the  court  below  against  the  said  Leonard  Harriman,  for 
six  hundred  and  seventy-three  dollars  and  sixty  cents,  for 
his  individual  debt,  and  costs  of  suit.    On  December  5th, 

1868,  the  appellee  Hardy  sued  out,  and  placed  in  the  hands 
of  the  sheriff  of  Madison  county,  an  execution  on  his  said 
judgment,  against  said  Leonard  Harriman.  By  virtue  of 
said  execution,  the  said  sherifi^  on  February  23d,  1869, 
levied  upon  and  seized  the  property  of  said  copartnership, 
and  advertised  the  same  for  sale  on  the  8th  day  of  March, 

1869.  After  said  levy,  on  February  26th,  1869,  the  appellant 
Donellan  commenced  a  suit  in  the  court  below  against 
his  copartner  Harriman,  the  appellee  Hardy,  the  sheriff 
of  said  county,  and  others,  praying  therein  for  a  dissolu- 
tion of  said  copartnership,  a  settlement  of  its  business 
and  accounts,  the  appointment  of  a  receiver,  an  injunction 
against  the  defendants,  and  a  temporary  restraining  order, 
and  other  proper  relief.  On  the  27th  day  of  February, 
1869,  in  said  suit,  in  vacation,  the  judge  of  the  court 
below  appointed  J.  W.  Westerfield  receiver  of  the  said 
property  of  the  said  copartnership,  and  authorized  him  to 
take  possession  of  said  property  and  sell  and  dispose  of 
the  same,  and  collect  and  pay  the  debts  of  the  firm,  and 
report  his  proceedings  to  the  court  below ;  and  the  appel- 
lee Hardy,  the  sheriff,  and  others  were  restrained  by  the 
order  of  said  judge  from  selling  said  copartnership  prop- 
erty until  the  further  order  of  the  court  below,  on  the  sec- 
ond day  of  its  next  succeeding  term.  And,  to  procure  said 
restraining  order,  the  bond  or  undertaking  now  in  suit  was 
executed  by  the  appellants,  and  approved  by  the  judge 
of  the  court  below.  From  said  temporary  restraining 
order  of  the  judge  of  the  court  below,  the  appellee  Hardy 
appealed  to  this  court ;  and  the  said  restraining  order,  so 
far  as  it  related  to  the  appellee  Hardy,  was  reversed  by 
this  court  at  its  November  term,  1870.  Hardy  v.  DoneU 
Ian,  83  Lid.  501.    And  afterward,  on  April  29th  1871,  the 
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appellee  Hardy  commenced  this  action  against  the  appel- 
lantSy  in  the  coart  below,  on  the  aforesaid  bond  or  under- 
taking. 

.  With  this  brief  history  of  the  origin  of  this  action,  we 
will  now  consider  the  alleged  errors  of  law  occurring  at 
the  trial  of  this  cause,  and  excepted  to,  and  which  were 
asBigned  as  caueee  for  a  new  trial  in  appellants'  motion 
therefor,  in  the  court  below. 

.  The  twelfth  cause  for  a  new  trial,  assigned  in  the  ap- 
pellants' motion  therefor  was  as  follows : 

"  12th.  Because  of  error  of  law  occurring  at  the  trial, 
in  this,  the  court  overruled  the  defendants'  objections  to 
printed  book  and  volume  38  of  the  Indiana  Reports  of  the 
decisions  of  the  Supreme  Court  of  Indiana,  which  the 
plaintiff  offered  as  evidence,  and  proposed  and  offered  to 
read  in  evidence  from  said  printed  book,  on  page  501,  the 
report  of  the  opinion  of  the  Supreme  Court  in  the  case 
of  Hardy  v.  DoneUarty  and,  over  defendants'  objections, 
the  court  permitted  the  plaintiff  to  read  the  same  to  the 
jury  in  evidence,  to  which  the  plaintiflfe  excepted  at  the 
time." 

It  appears  from  a  bill  of  exceptions,  which  is  properly 
in  the  record,  that  the  appellee  first  proved,  by  the  clerk 
of  the  court  below,  that  he  had  searched  among  the 
papers  of  the  clerk's  office  and  could  not  find  the  opinion 
of  the  Supreme  Court  in  said  case  of  Hardy  v.  Donellan  ; 
and  that  there  was  no  evidence  or  showing  that  he  could 
find  upon  the  records  of  the  court  below  that  the  opinion 
ever  waa  filed  in  his  office,  in  said  case,  and  no  opinion 
was  to  be  found  on  the  records  of  said  court.  And,  hav- 
ing made  this  proof,  the  appellee  offered  in  evidence  the 
printed  report  of  the  opinion  of  the  Supreme  Court,  in 
printed  volume  88,  on  page  501,  of  the  Indiana  Reports, 
to  the  reading  of  which  the  appellants  objected  at  the 
proper  time,  for  the  alleged  reasons,  then  stated,  ^^  that  said 
printed  report  is  not  legal  or  competent  evidence  to  prove 
the  judgment  of  the  Supreme  Court,  that  the  same  is  not 
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certified  by  the  clerk  of^the  Supreme  Court,  and  attested 
with  the  seal  of  the  court,  to  be  a  true  and  correct  copy 
of  the  judgment  of  the  Supreme  Court  in  the  cause ; 
that  it  has  attached  to  it  no  attesting  certificate  of  the 
clerk  of  the  Supreme  Court,  and  is  not  shown  by  any 
competent  proof  to  be  a  true  copy  of  said  judgment,  and 
because  no  proper  foundation  is  laid  to  admit  it/' 

These  objections  having  been  overruled  by  the  court 
below,  and  an  exception  saved  to  this  ruling,  the  said 
printed  report  of  the  opinion  of  this  court  was  admitted 
in  evidence. 

It  is  very  clear  to  our  minds,  that  the  appellants'  objec- 
tions to  this  evidence  were  well  taken.  It  was  necessary 
that  the  appellee,  under  the  averments  of  his  complaint, 
should  prove  by  competent  evidence,  that  the  restraining 
order  of  the  judge  of  the  court  below,  in  the  original 
case  of  DoneUan  v.  Hardy  et  aL,  had  been  in  all 
things  reversed  and  held  for  naught  by  the  judgment  of 
this  court.  This  was  a  fact  alleged  by  the  appellee  and 
denied  by  the  appellant.  It  was  incumbent  on  the  appel- 
lee to  establish  the  fact  alleged,  by  the  best  competent 
evidence  for  that  purpose.  In  our  opinion,  the  fact  that 
a  particular  judgment  has  been  rendered  by  this  court 
can  only  be  proved  by  a  transcript  of  the  judgment,  with 
the  certificate  of  the  clerk,  attested  by  the  seal  of  this 
court,  or  by  the  record  of  such  certified  transcript  in  the 
proper  order  book  of  the  court  below,  if  the  same  has 
been  there  recorded,  or,  perhaps,  though  we  need  not,  and 
do  not,  so  decide,  by  a  copy  of  such  record,  duly  certified 
by  the  clerk,  under  the  seal,  of  the  court  below.  Cer- 
tainly, it  seems  to  us,  the  printed  reports  of  the  de- 
cisions of  this  court,  and  of  the  opinions  delivered  in 
announcing  the  decisions,  are  not  competent  evidence,  for 
the  purpose  of  proving  any  matter  of  fact.  These  Re- 
]>orts  may  evidence  the  law  of  this  State,  as  the  same  is 
construed  and  declared  by  this  court,  but  they  are  not 
competent  evidence,  and  ought  not  to  be  admitted  as 
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8uch,  of  the  fact  that  such  a  judgment  was  rendered  in 
such  a  case.  No  sufficient  ground  was  shown  hj  the  ap- 
pellee for  the  introduction  of  secondary  evidence  of  the 
judgment  of  this  court.  The  fact  that  a  particular  tran- 
script of  the  judgment  had  been  mislaid  or  could  not  be 
found  on  search,  or,  perhaps,  had  never  been  filed,  would 
not  justify  the  introduction  of  secondary  evidence  of  the 
judgment.  While  the  judgment  remained  of  record  in 
this  court,  the  appellee  could  readily  obtain  original  com- 
petent evidence  of  such  judgment,  by  application  to  the 
clerk  of  this  court  for  a  duly  certified  transcript  of  such 
record.  It  seems  to  us,  that  the  only  evidence  which 
would'  have  justified  the  court  below  in  admitting  the 
printed  report  of  the  case,  as  evidence  of  the  judgment 
of  this  court,  would  be  evidence  of  the  destruction  of  the 
record  of  said  judgment  remaining  in  this  court. 

We  hold,  that  the  court  below  erred  at  the  trial  in  ad- 
mitting in  evidence  the  printed  report  of  the  case  of 
Hardy  v.  Donellan^  33  Ind.  501,  for  the  purpose  of 
proving  the  judgment  of  this  court  in  said  case. 

The  eleventh  cause  for  a  new  trial,  in  the  appellants' 
motion  therefor,  was  alleged  error  of  law  occurring  at 
the  trial,  in  this,  that  the  court  below,  over  the  appel- 
lants' objection  and  exception  saved,  permitted  the  appel- 
lee to  give  in  evidence  a  notice  from  the  clerk  of  this 
court  to  the  clerk  of  the  court  below,  of  the  overruling 
of  a  petition  for  a  rehearing  by  this  court  in  the  said 
case  of  Hardy  v.  Donellan.  If  this  notice  was  given  in 
evidence  for  the  purpose  of  proving  the  judgment  of  this 
court,  and  we  know  of  no  other  purpose  for  which  it 
could  have  been  put  in  evidence,  it  seems  to  us  that  it  was 
clearly  incompetent.  As  we  have  already  seen,  the  judg- 
ment of  this  court  in  that  case  could  only  be  proven  bj 
a  duly  certified  transcript  of  the  judgment,  or  by  the  rec- 
ord of  such  transcript  in  the  court  below,  if  the  same  was 
there  recorded. 

We  need  not  elaborate  this  point,  as  we  have  already 
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said  all  that  we  wish  to  say  in  regard  to  it.  In  our  opinion, 
the  court  below  erred  in  admitting  said  notice  in  evi- 
dence. 

The  appellee  gave  in  evidence  the  complaint  in  the 
original  suit,  in  which  the  restraining  order  was  granted, 
and  also  such  restraining  order  or  injunction.  In  said 
complaint,  the  appellant  Donellan  in  this  case  was  the  sole 
plaintiff,  and  the  appellee  Hardy  and  several  others  were 
defendants.  It  appeared  from  the  restraining  order  in  evi- 
dence, that  the  appellee  and  two  others,  one  of  whom 
was  the  sheriff  of  Madison  county,  were  enjoined  from 
selling  the  property  described  in  the  complaint,  which 
had  been  levied  on  by  said  sheriff,  under  an  execution  in 
favor  of  the  appellee.  It  also  appeared  from  said  order, 
that  John  W.  Westerfield  was  therein  appointed  a  re- 
ceiver, and  was  thereby  authorized,  upon  giving  bond  in 
the  sum  of  seven  thousand  dollars  for  the  faithful  dis- 
charge of  his  duties,  ^'  to  take  possession  of,  sell,  dispose 
of,  collect,  and  pay  all  debts  of  the  firm,  and  report  his 
proceedings  in  the  premises  to  this  court." 

The  appellee,  it  would  seem,  made  no  complaint  of  this 
order  appointing  Westerfield  receiver,  on  his  appeal  to  this 
court,  but  the  same  remained  unreversed  and  in  full  force. 
Appellee  also  proved  by  the  sheriff,  that  Westerfield,  as  such 
receiver,  took  possession  of  the  said  property.  When 
the  appellee  obtained  a  reversal  of  the  restraining  order 
as  against  himself,  he  was  not  thereby  dismissed  or  ex- 
cluded from  the  original  suit ;  but  he  remained  a  party 
thereto,  and,  in  our  opinion,  he  was  bound  and  concluded 
by  the  reports  of  the  receiver,  and  the  action  and  orders 
of  the  court  below  thereon. 

If  the  action  and  orders  of  the  court  below  on  the  re- 
ceiver's reports  were  wrong,  and  injuriously  affected  the 
interests  of  the  appellee,  he  had,  or  might  have  had,  his 
remedy  therefor.  But  he  was  a  party  to  the  record,  and, 
while  it  remained  in  force,  the  record  was  legitimate  and 
competent  evidence  against  as  well  as  for  him. 
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When,  therefore,  at  the  proper  time,  the  appellants  of- 
fered in  evidence  the  proceedings  in  the  original  suit,  to 
which  the  appellee  was  a  party  subsequent  to  the  restrain- 
ing order  therein,  the  reports  of  the  receiver,  and  the 
orders  of  the  court  approving  and  confirming  such  re- 
ports, we  think  that  the  evidence  thus  ofiered  was  clearly 
competent,  and  ought  to  have  been  admitted.  These  pro- 
ceedings were  a  part  of  the  same  record  of  the  same 
court,  in  the  same  suit  in  which  the  appellee  was  a  party 
defendant,  a  part  of  which  record  the  appellee,  as  we 
have  seen,  had  already  given  in  evidence.  Certainly,  we 
know  of  no  rule  of  evidence  which  would,  or  ought  to, 
preclude  the  appellants  from  giving  in  evidence  the  re- 
mainder of  such  record.  When  the  appellants  offered  in 
evidence  the  receiver's  reports,  and  the  orders  of  the  court 
below  thereon,  the  appellee's  objections  thereto  were  sus- 
tained, and  the  offered  evidence  was  excluded,  and  to 
these  decisions  the  appellants  excepted.  These  rulings 
of  the  court  below  were  assigned  as  causes  for  a  new  trial 
in  the  appellants'  motion  therefor  addressed  to  the  court 
below,  and  the  correctness  of  these  decisions  is  therefore 
fairly  presented  for  our  consideration. 

In  our  opinion,  the  court  below  erred  in  excluding  the 
evidence  thus  offered  by  the  appellants. 

It  is  a  clear  proposition,  we  think,  that  the  appellee,  by 
virtue  of  the  levy  of  his  execution  against  Harriman  on 
the  copartnership  property  of  the  firm,  composed  of  said 
Harriman  and  the  appellant  Donellan,  acquired  only  a 
lien  upon  the  said  Harriman's  interest  in  said  property, 
and  upon  nothing  more.  K  there  had  been  no  restrain- 
ing order,  the  sheriff  could  only  have  sold,  under  said 
execution  and  levy,  the  said  Harriman's  interest  in  said 
property,  and  nothing  more.  This  interest  was  not  an  in- 
terest in  the  specific  property,  but  it  was  an  interest  in 
what  might  remain  of  the  partnership  property  after  the 
payment  of  the  copartnership  debts,  and  after  the  satis- 
faction of  the  specific  lien  which  the  appellant  Donellan 
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had  thereoD  ^'  for  his  own  amonnt  or  share  of  the  capital 
stock  and  funds,  and  for  all  moneys  advanced  by  him  for 
the  use  of  the  firm."  In  other  words,  Harriman's  share 
of  the  property  was  a  share  in  what  remained  thereof, 
^^  after  the  full  discharge  and  payment  of  all  debts  and 
liabilities  of  the  partnership;"  and  this  share  was  applica- 
ble to  the  payment  of  whatever  was  due  from  Harriman 
to  the  partnership,  before  any  of  it  could  be  applied  to 
the  payment  of  his  individual  debts  to  the  appellee,  or  any 
other  creditor. 

The  law  is,  "  that  no  separate  creditor  of  any  partner 
can  acquire  any  right,  title,  or  interest,  in  the  partnership 
stock,  funds,  or  effects,  by  process  or  otherwise,  merely  in 
bis  character  as  such  creditor,  except  for  so  much  as 
belongs  to  that  partner,  as  his  share  or  balance,  after  all 
prior  claims  thereon  are  deducted  and  satisfied."  Story 
Partnership,  sec.  97,  and  authorities  cited. 

We  have  thus  stated  some  of  the  elementary  principles 
of  the  law  of  partnership,  because  we  think  they  are  di- 
rectly applicable  to  the  case  at  bar,  and  because,  also,  it 
has  seemed  to  us  that  the  court  below  overlooked  these 
principles  in  its  instructions  to  the  jury,  and  in  its  refusal 
to  give  the  jury  some  of  the  instructions  asked  for  by  the 
;appe11ants. 

This  opinion  is  already  so  extended  that  we  merely  ad- 
vert to  these  instructions  without  examining  them  in 
detail,  and  must  content  ourselves  with  the  preceding 
statement  of  some  of  the  legal  principles  which  we  think 
are  applicable  to  this  case. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellants'  motion  for  a  new  trial. 

Tbe  judgment  of  the  court  below  is  reversed,  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  appellants'  motion  for  a  new  trial,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
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\XL  ^'  Wbstbkman  bt  al.  v.  Foster  bt  ux. 

144  0o»|  CoirvETAKCEKOT  Acknowledged. — KeoordnciEoidenet, — BealEtialtjAtiion 

hi  4081  to  £e0or«r. — A  oonveyanoe  of  real  estate,  which  has  not  been  acknowl- 

^^         '  edged  by  the  grantor,  is  not  entitled  to  be  recorded,  and,  if  recorded 

without  such  acknowledgment,  the  record  is  not  admissible  as  evidence 
of  title,  in  an  action  to  recover  the  lands  so  conveyed. 
Saice. —  Wahath  and  Erie  CanaL — TrugUes  cf, — Conveyance  by. — I^vof  <^  Ex- 
ecution,— Deeds  of  conveyance  of  real  estate,  purporting  to  be  execnted 
by  the  trustees  of  the  Wabash  and  Erie  Canal,  are  not  admissible  as 
evidence  of  title  in  the  grantee,  in  an  action  by  him  to  recover  the  pos- 
session of  such  real  estate,  upon  evidence  of  the  execution  thereof  by  one 
only  of  such  trustees ;  evidence  of  such  execution  by  at  least  two  of  such 
trustees  being  necessary. 
Same. — Pleading. — Amendment. — Amended  ConnpUUnl, — ReUrf. — Jndgm/ent. — 
By  the  filing  of  an  amended  complaint,  the  original  complaint  is  super- 
seded  and  forms  no  part  of  the  record  of,  or  issues  in,  the  cause,  and 
relief  demanded  in  the  latter,  but  omitted  from  the  former,  can  not  be 
granted  by  the  finding  or  judgment. 

From  the  Lake  Circuit  Court. 

M,  Woody  T.  J.  Wood  and  21  J.  Merrifidd,  for  appel- 
lants. 
E.  C.  Fiddj  E.  Griffin  and  J.  W.  Touche,  for  appellees. 

BiBDLB,  C.  J.— Complaint  in  the  statutory  form  to  recover 
the  possession  of  land,  with  damages. 

An  answer  in  various  paragraphs  was  filed,  1;>ut  no 
question  is  raised  upon  the  pleadings.  We  do  not^ 
therefore,  particularly  state  them. 

Trial  hy  the  court,  and  finding  that  Burdett  E.  Foster, 
one  of  the  appellees  and  the  wife  of  George  D.  Foster, 
was  owner  in  fee-simple  of  the  lands  described  in  the 
complaint,  and  entitled  to  the  possession  thereof,  and 
for  one  hundred  and  fifty  dollars  damages ;  and,  also,  that 
a  certain  dam  on  the  premises  be  abated. 

Motion  for  a  new  trial  overruled;  exception;  judg- 
ment on  the  finding,  with  costs,  and  an  appeal  to  this 
court. 

At  the  trial,  the  appellees  oflfered  in  evidence  the  rec- 
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ord  of  a  deed  from  the  trustees  of  the  Wabash  and  Erie 
Canal,  signed  D.  M.  Dunn  and  Thomas  Dowling,  con- 
veying a  portion  of  the  lands  in  controversy  to  "William 
H.  Levering.  To  the  introduction  of  the  record  of  this 
deed  as  evidence  the  appellants  objected,  pointing  out,  as 
the  ground  of  their  objection,  that  the  deed  had  never 
been  acknowledged ;  but  the  court  overruled  the  objec- 
tion, and  admitted  the  record  of  the  deed  in  evidence. 
The  appellants  excepted  to  this  ruling,  assigned  it  as  a 
cause  for  a  new  trial,  and  properly  reserved  their  excep- 
tions. 

The  record  did  not  show  that  the  deed  had  ever  been 
acknowledged  by  the  grantors.  It  was  not  such  a  con- 
veyance as  was  entitled  to  be  recorded.  1  R.  S.  1876,  p. 
865,  sec.  18.  Not  being  entitled  to  be  recorded,  the  rec- 
ord of  it  was  not  evidence.  2  R.  8. 1876,  p.  150,  sec.  283. 
We  think  the  court  erred  in  receiving  the  record  of  the 
deed  in  evidence. 

The  records  of  two  deeds  from  the  trustees  of  the  Wa- 
bash and  Erie  Canal  to  William  W.  Haney  were  also 
offered  in  evidence  by  the  appellees,  and  objected  to  upon 
the  same  grounds  by  the  appellants,  but  the  court  admitted 
them. 

These  rulings  were  also  erroneous,  for  the  reasons 
above  stated.  These  conveyances  were  necessary  links  in 
the  chain  of  the  appellees'  title. 

The  appellees  next  offered  the  original  deeds  above 
described,  and  called  a  witness  to  prove  their  execution^ 
who  testified : 

"  My  name  is  Amos  Allman ;  my  occupation,  abstract- 
ing ;  have  been  recorder  and  deputy-recorder  of  Lake 
county  ten  or  fifteen  years.  I  am  acquainted  with  the 
signature  of  Thomas  Dowling,  one  of  the  trustees  of  the 
Wabash  and  Erie  Canal.  The  signature  of  the  deed  from 
the  board  of  the  Wabash  and  Erie  Canal,  which  I  hold 
in  my  hand,"  (deed  No.  2761,  as  copied  above,) "  purporting 
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to  be  the  eignatare  of  the  said  Dowling,  is  his  signatme. 
I  have  recorded  handreds  of  these  deeds  from  the  board 
of  trustees  of  the  Wabash  and  Erie  Canal,  which  were 
signed  exactly  like  the  one  I  hold  in  my  hand.  In  case 
of  all  of  those  deeds.  Bowling's  signature  was  associated 
with  the  same  signatures  as  it  is  in  this  deed.  The  signa- 
tures of  the  other  two  trustees  were  the  same  in  all  of 
those  deeds  as  in  the  present  one.  I  never  saw  Thomas 
Dowling  personally ;  I  never  saw  him  write  his  name,  but 
I  have  written  letters  to  him,  and  have  frequently  re- 
ceived letters  from  him  in  answer  to  such  as  I  have  writ- 
ten to  him.  The  signature  to  all  these  letters  was  the 
same  as  to  this  deed  I  hold  in  my  hand.  Dowling  may 
have  had  a  secretary,  but  I  do  not  know  that  he  did." 

Upon  this  testimony,  which  it  was  agreed  should  apply 
to  all  the  original  deeds  from  the  board  of  trustees  of  the 
Wabash  and  Erie  Canal,  the  appellees  ofiered  the  ori^nal 
deeds  in  evidence.  Each  one  was  objected  to  by  the  ap- 
pellants, upon  the  ground  that  its  execution  had  not  been 
proved,  but  the  objections  were  overruled  and  the  deeds 
admitted  as  evidence.  To  each  of  these  rulings,  excep- 
tions wei'e  reserved. 

Perhaps  the  testimony  of  Allman  would  have  been 
sufficient  evidence  to  allow  the  deeds  to  go  to  the  jury, 
if  their  execution  by  Dowling  alone  could  give  them 
validity ;  but  the  proof  of  Dowling's  signature  was  insuf- 
ficient to  admit  the  deeds  as  evidence,  without  the  proof 
of  at  least  one  other  signature  of  one  of  the  three  trus- 
tees. As  to  any  other  signature  than  Dowling's,  no  evi- 
dence whatever  was  oflfered. 

In  our  opinion,  the  court  erred  in  admitting  the  records 
of  the  deeds  in  evidence,  because  the  deeds  had  never 
been  acknowledged ;  and  also,  in  admitting  the  original 
deeds,  because  their  execution  by  at  least  two  of  the  three 
trustees  had  not  been  proved. 

The  first  complaint  filed  in  this  case  consisted  of  a 
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^Bgle  paragraph,  alleging  title  to  the  lands  in  the 
appelleee,  and  that  the  appellants  constructed  and 
maintained  a  dam,  head-gates  and  other  ohstructions  to 
the  natural  flow  of  the  water  over  and  across  said  land, 
with  a  prayer  for  damages. 

At  a  Buhsequent  term  of  the  court,  a  motion  was  filed 
Ij  the  appellants  to  compel  the  appellees  to  make  their 
complaint  more  specific,  which  motion  was  confessed,  and 
leave  to  amend  the  complaint  granted.  Whereupon  the 
appellees  filed  the  amended  complaint  first  mentioned  in 
this  opinion.  This  amended  complaint,  which  superseded 
the  first  and  put  it  out  of  the  record,  is  simply  to  recover 
the  possession  of  the  land,  with  damages,  and  contains 
no  averment  as  to  a  dam,  head-gates,  or  other  ohstruc- 
iions.  The  appellants,  at  the  time  the  court  rendered 
the  judgment,  objected  and  excepted  to  its  rendition  in 
the  form  pronounced  by  the  court,  and  have  made  this 
ruling  one  of  their  assignments  of  error. 

We  do  not  perceive  how  the  court  could  properly 
render  a  judgment  abating  a  dam,  upon  a  complaint 
^hich  contained  no  averment  concerning  a  dam.  The 
•court  must  have  based  its  finding  and  judgment  upon  the 
presumption,  that  the  two  complaints  constituted  but 
separate  paragraphs  of  one  complaint,  but  the  record 
will  not  sustain  this  position.  The  amended  complaint 
can  not  be  held  as  merely  making  the  original  complaint 
niore  specific,  nor  as  a  second  paragraph  to  the  first  com- 
plaint. It  does  not  purport  to  make  the  first  complaint 
more  specific,  nor  to  be  an  additional  paragraph ;  indeed, 
it  presents  a  wholly  different  cause  of  action,  and  pur- 
ports to  be  an  amended  complaint,  which  supersedes  the 
original  complaint,  and  leaves  it  as  if  it  was  not  in  the 
record.  This  practice  is  well  settled.  See  Burnett  v.  J.6- 
botU  51  Ind.  254,  and  Wyble  v.  McPheters,  52  Ind.  393. 

A  question  is  made  upon  the  weight  of  evidence,  but  we 
do  not  examine  it,  as  we  are  of  opinion  that  the  judg- 
ment can  not  be  sustained  upon  the  complaint.^ 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded,  with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 


HULBTT  BT  AL.  V.  InLOW  ET  UX. 

Conveyance  to  Husband  and  Wife. — Tenants  by  Entireties. — ^The  portioD 
conveyed  to  a  husband  and  wife  by  a  conveyance  of  real  estate  to  them 
nd  a  third  person  is  held  by  them  as  tenants  by  entireties,  though  they 
be  not  described  therein  as  husband  and  wife,  and  is  not  subject  to  exe- 
cution for  the  debts  of  the  husband. 

Same. — Interest  of  Husband  can  not  be  Sold  on  Exeeutum, — Injunction. — ^A» 
execution  creditor  of  the  husband,  and  the  sheriff  holding  the  execution, 
may  be  enjoined  by  the  husband  and  wife  from  levying  upon  and  selling 
real  estate  held  by  them  as  tenants  by  entireties. 

Prom  the  Montgomery  Circuit  Court. 

A.  Thompson  J  H.  H,  Ristine^  T.  H.  Ristine^  B.  F.  Ris^ 
tincj  S.  Claypool,  J.  L.  Mitchell  and  W.  H.  Ketcharrij  for 
appellants. 

M.  D.  WhUe,  J.  E.  McDonald,  J.  M.  Bvtler,  F.  B.  Mc- 
Donald and  6r.  C.  Butler,  for  appellees. 

Perkins,  J. — The  following  complaint,  in  the  form  of  a 
petition,  was  filed  in  the  Montgomery  Circuit  Court : 
"  To  the  Hon.  A.  D.  Thomas,  Judge  of  said  Court : 
"Tour  petitioners,  the  plaintifis  in  this  case,  would 
state,  that,  on  the  2d  day  of  April,  1868,  they  jointly  pur- 
chased of  one  John  Browning  a  certain  tract  of  land  in 
said  county,  to  wit,  the  west  half  of  the  north-west  quar- 
ter of  section  thirty-six,  in  town  eighteen,  range  three 
west,  excepting  so  much  of  said  tract  as  is  laid  oft*  in  the 
original  plat  of  the  town  of  Valley  City,  as  is  platted  from 
said  tract,  leaving  in  said  tract  71  ^VV  ^^^^^  \  ^^^^  ^^  V^ 
acres  oft'  of  the  east  side  of  the  east  half  of  the  north-east 
quarter  of  section  36,  in  township  18,  north  of  range  S 
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west.  A  copy  of  said  deed  is  filed  herewith,  marked  *  Ex- 
hibit A,'  and  made  a  part  hereof,  which  said  deed  was 
duly  recorded  in  deed  record  No.  81,  on  page  628,  in  the 
recorder's  office  of  Montgomery  county." 

The  granting  part  of  the  deed  is  as  follows : 

**  Convey  and  warrant  to  William  J.  Inlow,  Emarine 
Inlow  and  Elizabeth  Sparks,  for  the  sum  of  eighty-two 
hundred  dollars,"  the  real  estate  described  in  the  deed. 

The  complaint  proceeds : 

"  That,  at  the  time  of  the  purchase  and  conveyance  of 
said  land,  said  William  J.  Inlow  and  Emarine  Inlow  were, 
are  now,  and  ever  since  have  been,  husband  and  wife,  and 
have,  ever  since  the  purcliase,  held  and  occupied  the  land 
as  joint  tenants ;  that,  in  the  year  18—,  they  all  jointly 
laid  off  a  portion  of  said  tract  into  lots,  as  an  addition  to 
said  town,  which  town  is  now  known  as  New  Ross,  said 
lots,  so  laid  off,  being  in  Wm.  J.  Inlow's  1, 2, 3  and  4  addition 

to  said  town ;  that  on  the  —  day  of  — • ,  at  the 

September  term  of  the  circuit  court  of  said  county,  in  the 
year  1874,  said  defendant  Emma  W.  Hulett  obtained  a 
judgment  against  said  Wm.  J.  Inlow  and  Henry  Hulett, 
doing  business  under  the  name  and  style   of   Inlow  & 

Hulett;  that  on  the  —  day  of ,  1874,  the  clerk 

of  said  court  issued  an  execution  on  said  judgment  to  the 
sheriff  of  said  county,  commanding  him  to  levy  upon  and 
execute  the  property  of  the  said  defendants  in  said  cause ; 

that  on  the  —  day  of ,  1874,  the  said  Isaac  M. 

Kelsey ,  sheriff  of  said  county,  levied  on  the  undivided  one- 
third  part  of  the  above  lands,  and  is  now  advertising  the 
same  to  be  sold  on  the  80th  day  of  January,  1875,  and 
will  sell  the  same  on  that  day,  unless  he  is  restrained  from 
so  doing  by  the  restraining  order  of  this  Hon.  Court ;  that 
an  emergency  exists,"  etc. 

A  restraining  order  was  granted. 

At  the  ensuing  term  of  the  court,  the  defendants  ap- 
peared and  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  exception  reserved.    The  defendants 
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refused  to  answer,  and  thereupon  a  perpetual  injunctioo 
upon  the  sale  was  granted,  and  an  appeal  taken  to  this* 
court. 

Most,  if  not  all,  of  the  questions  arising  in  this  cause 
have  been  expressly  decided  by  this  court. 

In  Chandler  v.  Cheney^  87  Ind.  891,  these  two  proposi- 
tions are  decided : 

1.  ^'  A  husband  and  wife,  though  not  thus  described 
in  a  deed  of  conveyance  of  real  estate  executed  to  them,, 
take  under  such  deed  as  tenants  by  entireties." 

2.  ^^  While  such  an  estate  exists,  no  interest  in  it  can 
be  sold  on  execution  for  the  debts  of  the  husband  or  wife^ 
but  the  conveyance  creating  it  may  be  set  aside  for  fraud.'^ 

See  2  Cooley's  Bl.  Com.  182,  note  6. 

If  a  conveyance  be  made  to  husband  and  wife  and  a 
third  person,  it  seems  that  the  portion  taken  by  the  hus- 
band and  wife  will  be  held  by  them  as  tenants  by  entire- 
ties. Chandler  v.  Cheney^  37  Ind.,  on  page  401 ;  Anderson- 
v.  Tannehilly  42  Ind.  141.  What  that  portion  is,  is  imma- 
terial in  this  case. 

It  is  said  in  Chandler  v.  Cheney^  supra^  that  estates  by 
entireties  are  generally  spoken  of  as  joint  tenancies,  ^^  but 
this  is  not  strictly  accurate."  The  draftsman  of  the  com- 
plaint in  this  case  was  guilty  of  the  same  inaccuracy,  but 
that  does  not  change  the  legal  eftect  of  the  conveyance,, 
nor  the  rights  of  the  parties. 

Bee,  on  this  subject,  Davis  v.  Clarky  26  Ind.  424;  Arnold 
v.  Arnold,  30  Ind.  305 ;  Fisher  v.  Provin,  26  Mich.  847 ; 
Hemingway  v.  Scaler,  42  Miss.  1. 

The  judgment  below  is  affirmed,  with  costs. 
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Lbart  v.  Ebbrt  bt  al. 

Yenub,  Chahqb  of. — Change  from  Judge,  and  aM  from  Gnrntyy  mag  be 
Taken. — ^A  party  to  an  action  is  not  precluded  from  taking  a  change  from 
the  judge  before  whom  the  cause  is  pending  by  the  fact  that  he  has 
already  obtained  a  change  of  venue  from  the  county. 

From  tbe  Hendricks  Circuit  Court. 

C  P.  Jacobs  and  E.  H.  Terrdl,  for  appellant. 
E.  H.  Lammej  for  appellees. 

WoRDBN,  J. — This  was  an  action  by  the  appellees, 
against  the  appellant,  to  foreclose  a  mechanic's  lien. 

The  action  was  brought  in  the  Marion  Superior  Court, 
and  the  cause  was  sent  by  change  of  venue,  on  the  ap- 
plication of  the  appellant,  to  the  Hendricks  Circuit  Court 
for  trial. 

In  the  latter  court,  the  appellant,  in  a  proper  affidavit, 
moved  for  a  change  from  the  judge,  owing  to  alleged 
bias  and  prejudice  of  the  judge  of  that  court  against  him, 
but  his  motion  was  overruled,  and  he  excepted. 

Such  further  proceedings  were  had,  as  that  judgment 
was  rendered  for  the  plaintiff. 

Error  is  assigned  upon  the  overruling  of  the  motion 
for  a  change  from  the  judge,  and  this  is  the  only  error 
which  we  need  to  consider  in  the  cause. 

We  suppose  the  motion  was  overruled,  because  the  ap- 
pellant had  already  taken  a  change  of  venue  from  the 
county  in  which  the  action  was  brought. 

The  statute  provides  for  a  change  of  venue  from  the 
county  in  the  following  cases : 

Where  the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county,  or  an  odium  attaches  to 
the  applicant  or  to  his  cause  of  action  or  defence,  on  ac- 
count of  local  prejudice;  or. 

Where  the  county  is  a  party  to  the  suit ;  or, 

Where  it  is  shown  to  the  court  that  the  convenience 
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of  witnesses  and  the  ends  of  justice  will  be  promoted  by 
the  change. 

In  such  cases,  the  cause  is  to  be  sent  to  some  other 
county  for  trial. 

The  statute  also  provides  for  a  change  of  venue  in  the 
following  cases,  though  the  term  "  change  of  venue "  is 
somewhat  inaptly  applied  to  them,  inasmuch  as  there  is 
to  be  no  change  of  the  venue  at  all : 

Where  the  judge  has  been  engaged  as  counsel  in  the 
cause  prior  to  his  election  or  appointment  as  judge,  or 
is  otherwise  interested  in  the  cause ;  or, 

Where  the  judge  is  of  kin  to  either  party;  or, 

Where  the  judge  of  the  court,  wherein  such  action 
is  pending,  is  a  material  witness  for  the  party  applying 
for  such  change ;  or. 

When  either  party  shall  make  and  file  an  affidavit 
of  the  bias,  prejudice  or  interest  of  the  judge,  before 
whom  the  said  cause  is  pending,  the  said  court  shall  grant 
a  change  of  venue. 

In  the  latter  class  of  cases,  the  cause  is  not  sent  from 
the  county  to  be  tried,  but  another  judge  or  lawyer  is  to, 
be  called  to  try  the  cause.  2  R.  S.  1876,  p.  116,  sees.  207 
and  208,  and  act  of  1875,  p.  120.  See,  also,  later  statute, 
Acts  1877,  Reg.  Sess.,  p.  28. 

The  statute,  last  clause  of  section  208,  above  cited,  pro- 
vides, that  "  Only  one  change  of  venue  shall  be  granted  to 
the  same  party." 

Looking  only  to  the  letter  of  the  statute,  it  would 
seem  that  one  change  only  could  be  granted  to  the  same 
party,  inasmuch  as  the  Legislature  has  characterized  the 
change,  in  each  class  of  cases,  as  a  change  of  venue. 
But  we  are  not  inclined  to  adopt  this  strict  construction 
of  the  statute.  In  looking  at  the  spirit  and  purpose  of 
the  statute,  we  are  satisfied,  that  the  Legislature  did  not 
intend  such  results  as  would  follow  from  such  construc- 
tion. The  purpose  of  the  statute  was,  to  secure  to  liti- 
gants the  benefit  of  an  impartial  jury  for  the  trial  of  their 


NOVEMBEE  TERM,  1877.  417 

Bray  v.  Black. 

causes ;  hence  the  provisions  for  a  change  of  venue  from 
the  county.  It  was  also  the  intention  of  the  statute  to 
secure  to  litigants  a  disinterested  and  impartial  judge, 
before  whom  their  causes  are  to  be  tried ;  hence  the  pro- 
visions for  a  change  of  judges.  We  are  satisfied^  that  the 
Legislature  did  not  intend,  because  a  party  has  taken  a 
change  of  venue  from  the  county,  that  he  should  be  com- 
pelled to  try  his  cause  before  an  interested,  biased  or 
prejudiced  judge. 

"We  are  of  opinion,  that  the  provision  restricting  the 
number  of  changes  by  a  party  was  intended  to  prevent 
him  from  taking  more  than  one  change  from  the  county, 
or  more  than  one  from  the  judge,  but  not  to  prevent  him 
from  taking  one  from  the  county  and  one  from  the  judge. 
In  other  words,  the  provision  was  intended  to  restrict  a 
party  to  one  change  of  the  same  class. 

We  are  of  opinion,  therefore,  that  the  court  erred  in 
overruling  the  appellant's  application  for  a  change  of 
judges.  The  case  of  Collins  v.  Frosty  54  Ind.  242,  is  not, 
on  its  face,  in  conflict  with  this  opinion ;  for,  in  that  case, 
it  does  not  appear  that  one  application  was  for  a  change 
from  the  county  and  the  other  from  the  judge. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  not  inconsistent  with  this 
opinion. 


Beat  v.  Black. 


57    417i 

l^EwTsiAlii.— Cfamae.— Jtfoeion  to  Dumm— The  raling  of  the  court  on  a  ^^  11^1 

motion  to  dismiss  an  action  is  not  ground  for  a  new  trial.  |||^  ^^7 

Pbomissoby  Note. — Action  hy  Devisee. — Parties, — DecedenUf  Estates, — Waiver,  li??_l  17 
— ^In  an  action  upon  an  unendorsed  promissory  note,  by  a  plaintiff  al- 
leging himself  to  be  the  owner  thereof  by  devise  from  the  payee,  the 
representative  of  the  latter  should  be  made  a  party  defendant^  or  the 

Vol,  LVn.— 27 
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complaint  should  allege  that  there  is  no  snch  representative ;  but  a  failure 

to  object  to  such  defect  is  a  waiver  thereof. 
Same. — Defect  of  Parties, — How  Presented, — Such  objection  is  not  presented 

bj  a  motion  to  dismiss  the  action  on  the  ground  of  the  insufficiency  of 

the  complaint. 
Same. — Capaeiiy  to  Swe, — How  Questioned, — An  objection  in  such  case  that 

the  plaintiff  has  not  legal  capacity  to  sue,  on  the  alleged  ground  that 

letters  of  administration  of  the  deceased  payee's  estate  have  not  been 

granted  to  the  plaintiff,  is  insufficient. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave  and  C.  A.  NavCj  for  appellant. 
L.  M.  Camphelly  for  appellee. 

BiDDLE,  C.  J. — Suit  brought  before  a  justice  of  the 
peace  by  Virginia  T.  Black,  on  a  joint  promissory  note 
made  by  Richard  H.  Bray  and  Francis  M.  Bray,  payable 
to  the  order  of  John  Black.    The  note  was  not  endorsed. 

To  show  title  to  the  note  and  her  right  to  sue  upon  it, 
Virginia  T.  Black  avers,  in  her  complaint,  the  death  of  the 
payee  of  the  note,  and  "  that  she  is  the  sole  and  lawful 
owner  of  said  note  by  devise  of  said  John  Black,  de- 
ceased." 

At  the  trial,  the  justice  found  in  favor  of  the  defend- 
ant Richard  H.  Bray,  upon  the  ground  that  he  was  a 
minor,  and  against  Francis  M.  Bray,  in  favor  of  the  ap- 
pellee, for  the  amount  due  on  the  note,  and  rendered 
judgment  accordingly. 

Francis  M.  Bray  appealed  to  the  circuit  court,  and 
therein  moved  to  dismiss  the  case  for  the  following  rea- 
•sons,  viz. : 

^^  1.  Because  the  cause  of  action  does  not  state  facts- 
BufBcient  to  constitute  a  cause  of  action ;  and, 

"  2.  That  the  plaintiff  Virginia  T.  Black  has  not  legal 
capacity  to  sue,  in  this :  It  appears  by  the  cause  of  action 
that  John  Black,  the  payee  of  the  promissory  note  sued 
on,  is  dead,  and  it  is  not  shown  that  letters  of  adminis- 
tration have  been  issued  or  granted  to  the  said  Virginia  T. 
Black,  the  plaintiff  in  this  suit,  upon  his  estate,  or  to  any 
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one  else,  as  required  by  the  statute  in  such  case  made  and 
provided." 

The  motion  to  dismiss  was  overruled,  and  an  exception 
to  the  ruling  reserved. 

Trial  by  the  court ;  finding  against  Francis  M.  Bray ; 
motion  for  a  new  trial;  overruled;  exception;  judgment; 
appeal. 

The  causes  assigned  for  a  new  trial  were : 

1.  That  the  decision  of  the  court  is  contrary  to  law; 
and, 

2.  That  the  court  erred  in  overruling  the  written 
motion  of  the  defendant  to  dismiss  said  cause. 

The  evidence  is  not  before  us.  There  is  nothing  to  show 
us  any  error  of  law  occurring  at  the  trial.  This  disposes 
of  the  first  cause  assigned  for  a  new  trial. 

The  second  cause  assigned  is  not  an  error  occurring  at 
the  trial.  If  an  error  at  all*,  it  occurred  before  the  trial. 
It  is  therefore  manifest  that  granting  a  new  trial  would 
not  reach  it.  The  overruling  of  the  motion  for  a  new 
trial  presents  no  question. 

Did  the  court  err  in  overruling  the  motion  to  dismiss 
the  cause  for  the  reasons  assigned  ?  This  is  the  sole  ques- 
tion now  before  us. 

The  only  ground  of  insufliciency  in  the  cause  of  action 
that  we  can  find  is  a  defect  of  parties  defendants.  Un- 
doubtedly, the  representatives  of  the  deceased  payee 
should  have  been  made  parties  defendants,  to  answer  as  to 
their  interest  in  the  note,  or  the  cause  of  action  should 
have  contained  an  averment  that  there  were  no  such  rep- 
resentatives. St  John  V.  Hardwickj  11  Ind.  251.  But  this 
defect  was  not  assigned  as  a  ground  of  dismissal.  It  must 
therefore  be  held  as  waived. 

The  first  cause  assigned  as  a  ground  of  dismissal  does 
not  reach  a  defect  of  parties  defendants.  Strong  v.  Down- 
ing^ 34  Ind.  300 ;  Shane  v.  Lowry,  48  Ind.  205 ;  Shirts  v. 
Irons^  54  Ind.  13. 

The  second  cause  assigned  for  dismissing  the  case  pre- 
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sents  no  ground  whatever.  Because  the  appellee  had  not 
obtained  letters  of  administration  on  the  estate  of  John 
Black,  it  does  not  follow  that  she  had  no  legal  capacity 
to  sue.  The  want  of  such  capacity  must  arise  from  some 
legal  disability  of  the  plaintiff,  as  infancy,  idiocy,  or  cov- 
erture.   Debolt  V.  Carter^  81  Ind.  855. 

There  is  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


EOBERTSON  V.  CaUBLE  ET  AL.,  Adm'RS. 

MoBTGAOE. — Foredomrt. — fVomiMory  NoU. — Moiigagehy  Assignor  toAmgnee. 
— Efndoner, — ^The  payee  of  certain  promiBsoiy  notes,  having  assigned 
the  same  to  another  by  a  blank  endorsement,  executed  to  the  assignee,  to 
secore  the  payment  of  such  notes,  a  mortgage  on  certain  real  estate,  con- 
ditioned that  if  the  payee  "shall  pay  said  notes  according  to  their  tenor 
and  effect,  or  cause  the  same  to  be  paid,  this  mortgage  shaU  be  void," 
etc 

Hdij  in  an  action  upon  such  note,  and  to  foreclosie  such  mortgage,  by  the 
assignee,  against  the  maker  and  payee,  that  the  plaintiff  is  entitled  to 
personal  judgment  against  both  defendants  for  the  amount  due  on  such 
note,  to  foreclosure  of  such  mortgage  against  the  payee,  and  to  execution 
oyer  against  the  maker  for  any  part  of  such  judgment  remaining  unsat- 
isfied by  the  sale  of  the  mortgaged  premises. 

Hdif  also,  that  the  liabiUty  of  such  payee  is  primary,  and  not  merely  that 
of  an  endorser. 

Prom  the  Washington  Circuit  Court. 

T.  L.  Collins  and  A.  B.  Collins,  for  appellant. 
S.  B.  Voyles  and  T.  Huston,  for  appellees. 

ISTiBLACK,  J. — This  was  an  action  by  Peter  C.  Cauble 
and  Sarah  E.  Caspar,  as  administrators  of  the  estate  of 
Lewis  Caspar,  deceased,  against  the  appellant,  Henry 
Eobertson,  John  Huffman  and  William  H.  Huffman,  on 
seven  promissory  notes,  and  to  foreclose  a  mortgage  exe- 
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cuted  by  the  said  Robertson  to  secure  the  payment  of 
said  notes. 

Robertson  filed  a  separate  demurrer  to  the  complaint, 
which  was  overruled. 

Robertson  then  answered  in  general  denial.  The  Huff- 
mans  made  default. 

There  was  a  trial  by  the  court,  a  finding  and  judgment 
against  all  the  defendants,  and  a  decree  of  foreclosure 
against  Robertson  on  the  mortgage,  with  an  order  for  ex- 
ecution against  the  Huflmans  for  any  balance  that  might 
remain  due  after  exhausting  the  mortgaged  property. 

The  complaint  shows  that  five  of  the  notes  sued  on 
were  executed  by  the  said  John  Huffman  on  the  31st  day 
of  August,  1867.  The  other  two  notes  were  executed  at 
the  same  time  by  him  and  the  said  William  H.  Huffman 
jointly.  These  notes  fell  due  at  different  times,  and  were 
all  made  payable  to  the  said  Robertson. 

Afterward,  on  the  24th  day  of  August,  1868,  Robertson 
sold  these  liotes  to  the  said  Lewis  Caspar,  and  assigned 
the  same  to  him,  said  Caspar,  by  the  indorsement  of  his, 
said  Robertson's,  name  in  blank  upon  each  one  of  them* 
To  secure  the  payment  of  the  notes,  Robertson,  on  the 
same  day,  executed  to  Caspar  a  mortgage  on  certain  real 
estate.  The  object  and  condition  of  the  mortgage  were 
declared  to  be,  "  To  secure  said  Lewis  Caspar  in  the  pay- 
ment of  the  sum  of  three  thousand  and  seven  dollars  and 
eighteen  cents,  evidenced  by  nine  promissory  notes,  as 
follows,  to  wit :"  (Here  follows  a  description  in  detail  of 
the  promissory  notes  above  referred  to,  with  a  reference 
to  the  indorsements  thereon.)  "  Now,  therefore,  if  said 
Henry  Robertson  shall  pay  said  notes  according  to  their 
tenor  and  effect,  or  cause  the  same  to  be  paid,  this  mort- 
gage shall  be  void  and  of  no  effect." 

The  appellant  assumes,  in  his  argument  here,  that  he 
is  only  liable  on  the  above  named  notes  as  an  indorser, 
and  iJiat  the  mortgage  does  not,  in  any  manner,  extend 
his  liability  upon  them ;  that  the  complaint,  as  against 
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him,  was  defective  in  not  showing  that  proper  proceed- 
ings had  been  first  taken  against  the  Hufl&nans  to  charge 
him  as  such  indorser,  and  that,  hence,  the  court  erred  in 
overruling  his  demurrer  to  the  complaint 

Even  if  Robertson  had  not  in  any  way  been  a  party  to 
the  notes,  it  was  competent  for  him  to  assume  their  pay- 
ment, or  to  make  himself  liable  upon  them  as  a  maker, 
by  the  execution  of  a  mortgage  or  other  separate  instru- 
ment in  writing.  Jossdyn  v.  Edwards^  ante,  p.  212.  Being 
already  an  indorser  of  the  notes,  it  was  equally  competent 
for  him  to  increase  or  extend  his  liability  upon  them,  if 
he  chose  to  do  so. 

We  think  the  phraseology  of  the  mortgage,  above 
quoted,  extends  his  liability  on  the  notes  beyond  that 
of  an  indorser  or  guarantor  merely,  and  makes  him 
primarily  liable  for  their  payment,  at  least  to  the  extent 
to  which  they  were  secured  by  the  mortgage. 

In  that  view,  we  seem  to  be  fully  sustained  by  the  case 
of  Zekind  v.  Newkirky  12  Ind.  544.  See,  also,  Bumham  v. 
GaUentinCj  11  Ind.  295,  and  Watson  v.  Beaboutj  18  Ind. 
281. 

We  can  not,  therefore,  hold,  that  the  court  erred  in 
overruling  the  appellant's  demurrer  to  the  complaint. 

The  appellant  also  complains,  that  certain  portions  of 
the  judgment  are  not  in  accordance  with  the  finding  of 
the  court,  and  are  therefore  erroneous.  But,  as  no  excep- 
tion seems  to  have  been  reserved  to  the  action  of  the 
court  in  the  rendition  of  the  judgment,  we  can  not  con- 
sider the  supposed  errors,  thus  complained  o£ 

We  are  unable  to  discover  any  available  error  in  the 
record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant. 
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Leever  v.  Hamill. 

SuPBEME  CouBT. — PnuHce, — Failure  to  Object  to  Evidence, — Error  in  the  ad- 
mission of  evidence  which  was  neither  objected  to  nor  assigned  as  cause 
for  a  new  trial  is  not  available  on  appeal  to  the  Supreme  Court. 

Maucious  pBOSBCunoN. — EfMenee, — Paarol  Evidence  (^  Beoord. — On  the 
trial  of  an  action  to  recover  damages  for  an  alleged  malicious  prosecu- 
tion of  the  plaintiff  by  the  defendant,  it  was  established  by  parol  evidenoe, 
without  objection  by  the  defendant,  that  he  had  caused  the  plaintiff  to 
be  arrested  for  a  crime,  and  that,  owing  to  the  failure  of  the  defendant  to 
appear  as  a  witness  against  the  plaintiff,  the  cause  had  been  continued 
from  time  to  time,  till  the  plaintiff  was  finally  allowed  to  go  at  liberty. 

Heldf  that  the  evidence  sufficiently  shows  an  end  of  such  prosecution. 

From  the  Marion  Superior  Court. 

•     -ET.  Dailej/j  W.  N.  PickenUy  J.  Hanna  and  F.  Kneflefj  for 
appellant. 
J.  8.  Harvey^  for  appellee. 

BiDDLB,  C.  J. — Complaint  by  Michael  Hamill,  against 
Philip  A.  Leever,  for  malicious  prosecution  and  false 
imprisonment. 

An  answer  was  filed,  various  rulings  upon  demurrers 
had,  and  exception  taken ;  but,  as  the  appellant  has  waived 
the  discussion  of  these  questions  in  his  brief,  we  shall 
waive  their  statement  and  examination. 

Issues  of  fact  were  joined,  a  trial  by  jury  had,  and  a 
verdict  for  appellee  found. 

A  motion  for  a  new  trial  was  made,  founded  on  the  fol- 
lowing causes : 

1.  The  verdict  is  contrary  to  law ; 

2.  The  verdict  is  not  sustained  by  evidence ; 
8.    The  damages  are  excessive ;  and, 

4.    The  verdict  is  not  sustained  by  sufficient  evidence. 

Motion  overruled ;  exception ;  appeal. 

We  may  dispose  of  the  first  assignment  of  error  by  say- 
ing, that  no  question  of  law  occurring  at  the  trial  has 
been  raised.  The  appellant  discusses,  in  his  brief,  the  ad- 
mission of  certain  evidence  to  the  jury,  which  he  insists 
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was  incompetent ;  but  he  neither  objected  to  it  at  the  time 
it  was  offered,  nor  assigned  its  admission  as  a  cause  for  a 
new  trial.    There  is  therefore  no  such  question  before  us. 

The  second  and  fourth  assignments  of  error  are  the 
same.  The  only  questions  properly  before  us  are :  Does 
the  evidence  sustain  the  verdict?  Are  the  damages  ex- 
cessive ? 

The  evidence  is  too  voluminous  to  copy,  and  too  jiiffuse 
to  condense  and  present  it  fairly ;  but  we  have  carefully 
read  it  all,  and  believe  it  fairly  sustains  the  verdict.  Nor 
can  we  say  that  it  does  not  fairly  support  the  amount  of 
damages  assessed. 

But  the  appellant  insists  that  the  evidence  does  not 
show  a  final  determination  of  the  prosecution  complained 
of,  and  a  discharge  of  the  appellee  therefrom.  It  is 
true,  that  no  record  evidence  was  shown  of  a  final 
discharge  of  the  appellee;  but  his  arrest  for  larceny 
and  imprisonment,  at  the  instance  of  the  appellant,  are 
shown,  and  that  the  appellee  appeared  before  the  mayor 
in  obedience  to  the  writ ;  that,  no  prosecuting  witness  ap- 
pearing, the  case  was  continued ;  that  he  appeared  again,, 
according  to  the  continuance;  that  still  no  witness  ap- 
peared against  him,  and  no  trial  was  had,  but  that  he  was 
allowed  to  go  at  liberty;  all  of  which  was  shown  by  parol 
evidence,  without  objection,  and  which  stands  uncontra- 
dicted. 

We  think  this  is  sufficient  to  authorize  the  jury  to  find 
that  the  prosecution  was  at  an  end.  At  least,  we  can  not 
disturb  the  verdict  on  this  ground,  after  it  has  been  ex- 
amined by,  and  received  the  sanction  of,  the  court  below* 

The  iudgment  is  affirmed,  with  costs. 


NOVEMBER  TERM,  1877.  425 

Stokesberrj  etaLv,  Beynolds. 


Stokbsberbt  bt  al,  V.  Reynolds.  1142  197 

57    4i5 
'147    542 

Ademftiok. — DeaoenU. — The  doctrine  of  ademption  is  not  applicable  to  ' 
property  taken  hy  descent. 

Same. — AdvaneemenU, — FctrtiHon, — ^Where  a  father,  during  his  lifetime, 
gives  to  a  son  a  snm  of  money,  pursuant  to  a  verbal  agreement  between 
them  that  it  shall  be  in  full  of  the  interest  of  the  latter  in  the  estate  of 
the  former  at  his  death,  such  sum,  in  an  action  by  such  son  or  his  grantee 
to  partition  the  real  estate  of  which  the  father  died  seized,  shall  be  treated 
simply  as  an  advancement. 

Same. — I^tsumptum. — Where,  in  an  action  for  partition  of  real  estate  among 
heirs,  the  contrary  does  not  appear,  it  will  be  presumed  that  the  ancestor 
died  intestate. 

From  the  Morgan  Circuit  Court. 

S.  Claypool  and  W.  H.  Ketcham^  for  appellants. 
W.  B.  Harrison  and  W.  S.  Shirley^  for  appellee. 

BiDDLE,  C.  J. — Petition  by  Henry  Reynolds,  against 
James  M.  Stokesberry  and  others,  for  the  partition  of 
certain  lands. 

The  court,  at  the  request  of  the  appellants,  made  the 
following  finding : 

"  That  John  Stokesberry,  Senior,  died  seized  of  the 
lands  in  question  in  the  year  1839,  leaving  John  Stokes- 
berry, Junior,  his  son,  and  six  other  sons  and  daughters, 
his  heirs  at  law ;  and,  in  the  Summer  of  1858,  the  plaintiff 
obtained  from  the  said  John  Stokesberry,  Junior,  a  cofl- 
veyance  by  quitclaim  deed  of  his  interest  in  the  said  land 
in  question. 

"  The  court  further  finds,  that  about  two  years  before 
the  death  of  John,  Senior,  he  made  an  arrangement  with 
said  John,  Junior,  and  another  son,  to  the  effect  that  if 
John,  Senior,  would  ^ve  them,  the  said  John,  Junior,  and 
his  brother,  one  hundred  dollars  each,  the  said  John, 
Junior,  and  his  brother  would  receive  and  take  the  same 
as  an  endowment  in  full  for  all  their  interest  in  their 
father's  estate  after  their  father's  death ;  and,  pursuant  to 
this  agreement,  the  father  sold  another  tract  of  land  which 
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he  then  owned,  for  the  purpose  of  raising  said  two  hun- 
dred dollars,  and  thus  raised  the  said  sum  and  paid  the 
same  to  John,  Junior,  and  his  brother,  under  and  pursuant 
to  said  agreement. 

^^And  the  court  further  finds,  that  the  said  two  hundred 
dollars  was  more  than  equal  to  the  value  of  two-sevenths 
part  of  all  the  estate  of  John,  Senior,  at  the  time  of  his 
death,  but  that  the  said  two  hundred  dollars  is  not  equal 
to  two-sevenths  of  said  estate,  estimating  the  said  land  at 
its  present  value,  or  at  its  value  at  the  commencement  of 
this  suit,  or  at  the  time  of  the  plaintiff's  purchase  from 
John,  Junior. 

"  The  court  further  finds,  that,  on  the  day  the  aforesaid 
agreement  was  made,  it  was  also  agreed  by  and  between 
the  father  and  the  defendant,  that  the  defendant  was  to  live 
with  his  father  on  the  land  in  question  and  take  care  of 
his  father  and  mother  and  invalid  brother  during  the 
lives  of  each  of  them,  and  in  consideration  of  such  ser- 
vices he  was  to  have  and  own  the  land  in  controversy. 
Said  agreement,  last  mentioned,  was  never  reduced  to 
writing,  but  on  the  day  of  his  father's  death  it  was  agreed 
to  be  reduced  to  writing,  but,  having  deferred  it  from  the 
forenoon  to  the  afternoon  of  that  day,  the  father  suddenly 
died  in  a  fit,  and  said  writing  was  never  made.  The  said 
defendant,  from  the  time  of  the  payment  of  the  said  two 
hundred  dollars  as  above,  remained  in  possession  of  said 
land  until  the  present  time,  and  is  now  in  possession ;  and 
said  defendant  kept  and  took  care  of  said  invalid  brother 
and  said  father  and  mother,  until  they  each  died ;  the  last 
of  them,  the  mother,  died  in  1861.  The  defendant  has 
made  costly  and  valuable  improvements  on  said  lands,  and 
since  1861  put  up  a  good  frame  house,  and  cleared  and 
fenced  thirty  acres  of  land. 

^<  And  the  plaintiff  bought  John,  Junior's,  interest  in  the 
land  in  1858,  and  during  the  year  1859  he  notified  de- 
fendant thereof,  and  some  negotiations  took  place  between 
plaintiff  and  defendant  in  relation  to  plaintiff's  purchas* 
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ing  defendant's  interest.  This  was  before  the  death  of 
the  mother  of  defendant,  and  before  he  had  built  the  new 
house  or  made  much  improvement  on  the  land.  The  de- 
fendant bought  the  interest  and  took  deed  from  the  other 
brother,  who  had  been  advanced  in  the  same  manner  as 
John,  Junior.  At  one  time,  and  before  John,  Junior,  had 
sold  and  conveyed  his  interest  to  plaintiff,  defendant  had 
agreed  with  John,  Junior,  to  buy  his  interest,  and  to  pay 
a  horse  for  the  same ;  that,  after  his  father's  death,  and  up 
to  the  time  of  plaintiff's  purchase  of  John,  Junior's,  inter- 
est, defendant  frequently  declared  he  would  buy  out  the 
other  heirs'  interest  in  the  land  in  question,  and  did  buy 
and  take  deeds  for  the  interest  of  all  the  heirs  but  John, 
.Junior." 

The  court  stated  the  conclusions  of  law  upon  the  above 
facts,  as  follows : 

"  The  court  finds  the  sum,  to  wit,  one  hundred  dollars 
paid  by  the  father  of  the  plaintiff's  grantor,  John,  Junior, 
was,  and  is  to  be  treated  as,  an  advancement  out  of  the 
estate  of  the  father. 

•  "  That  plaintiff^  by  virtue  of  John,  Junior's,  conveyance 
to  him,  is  entitled  to  one-seventh  part  of  the  lands  set  out 
in  complaint,  less  and  subject  to  said  advancement  of 
one  hundred  dollars." 

The  appellants  excepted  to  the  above  finding  and  rul- 
ing. 

Upon  what  ground  the  counsel  for  appellants  expect 
us  to  reverse  this  judgment,  we  are  not  informed.  In 
their  brief  they  simply  state  the  findings,  the  conclusions 
of  law,  and  their  exceptions,  and  pray  us  to  reverse  the 
judgment. 

By  the  brief  on  behalf  of  the  appellee,  it  appears  that 
it  was  insisted  in  the  court  below,  on  behalf  of  the  appel- 
lants, that  the  interest  of  the  vendor  of  the  appellee  in 
bis  father's  estate  was  adeemed  by  his  accepting  the  one 
Jiundred  dollars,  as  stated  in  the  finding. 

We  are  of  a  difierent  opinion.  The  doctrine  of  ademption 
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is  inapplicable  to  property  taken  by  descent ;  it  can  be  ap- 
plied only  to  property  taken  by  devise.  The  meaning  of 
the  word — ^to  take  away  or  extinguish — plainly  shows  its 
proper  application.  The  advancement  to  two  of  his  sons 
of  one  hundred  dollars  each,  by  the  ancestor,  did  not  take 
away  or  extinguish  any  thing  which  belonged  to  them  by 
devise,  or  would  have  belonged  to  them  by  devise  at  his 
death.  Besides,  the  doctrine  of  ademption  is  wholly  in- 
consistent with  the  doctrine  of  advancements  under  our 
law  of  descents. 

The  finding  does  not  state  whether  the  elder  Stokes- 
berry  died  testate  or  intestate ;  and  as  it  does  not  state 
that  he  died  testate,  we  must  presume  that  he  died  intes- 
tate. So  the  case  was  treated  below,  and  so  we  must  treat 
it  here. 

The  court  was  correct  in  holding  the  one  hundred  dol- 
lars received  by  the  appellee's  vendor  from  his  ancestor 
as  an  advancement,  and  the  conclusions  of  law  were 
properly  applied  to  the  facts  stated  in  the  finding.  Weston 
V.  Johnson,  48  Ind.  1. 

The  judgment  is  affirmed,  with  costs 


Strong  v.  Thb  State,  ex  rel.  The  Attobnet  General. 

JuDGMKNT. — Form  of  in  Orimimd  Cawe, — A  jndgment  against  the  defend- 
ant in  a  criminal  prosecution,  that  ''It  is  considered  bj  the  conrt  that 
the  defendant  do  make  his  fine  to  the  State  of  Indiana  in  the  sam  of/' 
etc.,  pay  costs,  and  stand  committed,  etc.,  is  sufficient. 

Same. — Aeiion  to  Bevive, — Statute  of  LimiicUions, — The  statute  of  limitations 
of  twenty  years  is  a  sufficient  defence  to  an  action  by  the  State,  on  the 
relation  of  the  Attorney  General,  to  revive,  and  obtain  execution  on,  a 
judgment  rendered  against  the  defendant  in  a  criminal  prosecntion. 

Sajos. — Payment  on  DebL—Bqdy, — ^Where,  in  such  case,  a  payment  has 
been  made  on  such  judgment  within  twenty  years,  that  fact  should  be 
replied. 
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8ame. — Buymeni  of  Cods, — ^A  payment  of  the  costs  accrued  in  such  cauBe  is 
not  snch  a  payment  upon  the  judgment  as  will  relieve  it  from  the  oper- 
ation of  the  statute. 

Same. — Bart  PaymenL — Presumption. — A  partial  payment  of  a  deht,  replied 
to  the  statute  of  limitations,  raises  only  a  prima  facie  presumption,  that 
such  payment  is  an  admission  of  continued  indebtedness. 

From  the  Whitley  Circuit  Court, 

J,  S.  Collins  and  J.  W.  AdaiVy  for  appellant. 
C.  B.  TulUy  and  C.  A.  Buskirkj  Attorney  General,  for 
the  State. 

BiDDLE,  C.  J. — Complaint  to  revive  a  judgment,  and  for 
execution. 

It  is  shown  in  the  complaint,  that  the  State  of  Indiana, 
on  the  6th  day  of  April,  1854,  recovered  a  judgment,  in 
the  court  of  common  pleas  of  Whitley  county,  against 
the  appellant,  by  way  of  a  fine,  for  the  sum  of  twenty 
dollars,  and  costs  of  suit  taxed  at  six  dollars  and  forty- 
eight  cents ;  that  the  defendant,  on  the  17th  day  of  No- 
vember, 1855,  paid  the  six  dollars  and  forty-eight  cents 
in  and  for  the  costs  of  said  suit;  that  the  judgment  is 
unpaid,  etc.    Prayer,  etc. 

The  present  action  was  commenced  on  the  27th  day  of 
August,  1875. 

A  demurrer  to  this  complaint,  alleging  as  ground  the 
insufficiency  of  the  facts  stated,  was  overruled,  and  excep- 
tions reserved  by  the  appellant. 

The  appellant  then  pleaded : 

First.    General  denial ; 

Second.  That  the  action  did  not  accrue  within  twenty 
years;  and. 

Third.  The  same  as  the  second,  except  that  it  sets  out 
the  dates  of  the  judgment,  of  the  payment  of  the  costs, 
and  of  the  commencement  of  this  suit. 

Demurrers  to  the  second  and  third  paragraphs  of  an- 
swer, upon  the  ground  that  they  did  not  state  facts  sufficient 
to  constitute  a  defence,  were  sustained,  and  exceptions 
reserved  by  the  appellant. 
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Trial  by  the  court,  on  the  issue  of  general  denial ;  find- 
ing for  the  appellee,  and,  over  a  motion  for  a  new  trial 
and  exception,  a  judgment  of  revivor  and  for  execution ; 
appeal. 

The  questions  thus  raised  are  assigned  as  errors. 

The  appellant  insists,  that  the  complaint  does  not  show- 
that  a  sufficient  judgment  was  rendered  against  him,  in 
favor  of  the  State,  either  for  the  fine  or  costs.  The  lan- 
guage of  the  judgment  is  as  follows : 

"  It  is  therefore  considered  by  the  court,  that  the  said 
defendant,  Ephraim  Strong,  do  make  his  fine  to  the  State 
of  Indiana  in  the  sum  of  twenty  dollars,  pay  the  costs  of 
this  proceeding,  and  stand  committed,"  etc. 

We  think  this  is  a  sufficient  judgment  for  the  fine  and 
costs.  It  is  in  the  usual  form  in  rendering  judgment  for 
fines  and  costs. 

But,  in  our  opinion,  the  court  erred  in  sustaining  de- 
murrers to  the  second  and  third  paragraphs  of  answer. 
Either  of  them  is  good.  If  the  facts  are  true  as  alleged, 
they  constitute  a  good  bar  to  the  action.  If  the  appellee 
wanted  the  benefit  of  the  partial  payment  of  the  debt, 
the  facts  should  have  been  replied.  An  admission  of  con- 
tinued indebtedness  may  be  inferred  from  the  fact  of  part 
payment,  but  the  court  is  not  allowed  to  imply  such  ad- 
mission as  an  inference  of  law.  It  must  be  left  as  a  fact 
to  the  jury  or  court  trying  the  cause.  It  is  only  prima 
fade,  and  may  be  rebutted  by  evidence.  Besides,  to  take 
the  case  out  of  the  statute  by  a  part  payment,  it  must  ap- 
pear that  the  payment  was  made  on  the  debt  for  which 
the  action  was  brought.  "We  do  not  think,  that  the  pay- 
ment of  the  costs,  as  alleged  in  the  complaint,  was  a 
payment  on  the  debt  due  to  the  State.  The  costs  might 
have  been  due  to  other  parties,  and  wholly  independent 
of  the  judgment  in  favor  of  the  State.  A  payment  of 
the  costs  could  not  be  construed  to  mean  an  acknowledg- 
ment of  the  continuance  of  any  debt  except  the  costs. 

These  principles  are  fully  sustained  by  the  following  cases 
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in  our  own  reports,  and  by  many  others  from  other  States 
cited  therein :  Carlisle  v.  Morris^  8  Ind.  421 ;  Elliott  v. 
MillSj  10  Ind.  868 ;  Prenatt  v.  Runyon^  12  Ind.  174 ;  King 
V.  Manvilkj  29  Ind.  184 ;  Kisler  v.  Sanders j  40  Ind.  78 ; 
Ferguson  v.  Ramsey ^  41  Ind.  611;  Ketcham  v.  HiUj  42 
Ind.  64. 

The  judgment  is  reversed,with  costs,  and  cause  remanded, 
with  instructions  to  overrule  the  demurrers  to  the  second 
and  third  paragraphs  of  appellant's  answer,  and  for 
further  proceedings. 


Keiser  v.  Lines  bt  al. 

LiQUOB  Law. — AppLieaJticnfcir  Lice/ue, — Juror. — OompeUney  </. — ChaUenge,-^ 
Where,  on  appeal  to  the  circuit  court  of  an  appUcation  for  license  to  sell 
intoxicating  Uquors,  a  juror,  on  being  examined  as  to  his  competency  to 
serve,  answers,  that  he  is  "  opposed  to  granting  license  to  any  person,  under 
any  circumstances,"  a  challenge  to  him  for  cause  should  be  sustained. 

Bams. — ImmoralUy  or  Unfitness  of  Applicant, —  Unlawful  Sale. — Instruction  to 
Jury, — ^The  fact  as  to  whether  or  not  an  unlawful  sale  of  intoxicating 
liquor,  made  by  the  applicant,  is  such  an  immorality  or  unfitness  on  his 
part  as  should  defeat  his  application,  is  a  question  for  the  jury  alone, 
the  decbion  of  which  should  not  be  influenced  by  an  affirmative  instruc- 
tion of  the  court. 

Sams. — Sale  Without  License, — May  he  La/ufuL — A  sale  of  intoxicating 
liquor  in  a  less  quantity  than  a  quart,  without  lioensei  is  not  necessarily 
an  unlawful  act. 

From  the  Henry  Circuit  Court 

D.  W.  Chambers  and  E.  Sainty  for  appellant. 
W.  Grosej  M.  E.  Forkner  and  E.  H.  Bundy^  for  appel- 
lees. 

BiDDLE,  C.  J. — Application  by  the  appellant,  under 
section  8  of  the  act  of  March  17th,  1875,  (1  R.  S.  1876,  p. 
869,)  to  obtain  license  to  sell  intoxicating  liquors. 
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A  remonstrance  was  filed  against  the  application.  The 
case  was  heard  before  the  board  of  county  commissioners, 
and  the  license  denied. 

The  applicant  appealed  to  the  circuit  court,  wherein 
the  case  was  tried  by  a  jury,  and  the  license  again  denied. 
Appeal  to  this  court. 

Several  questions  are  presented  for  our  decision. 

In  empanelling  the  jury,  Jesse  Swain  was  called  as  a 
juror,  to  whom  the  appellant  propounded  the  following 
questions  touching  his  competency  to  serve : 

"  Have  you  formed  or  expressed  an  opinion  as  to  the 
merits  of  this  case  ? " 

To  which  the  juror  answered : 

"  No ;  but  I  am  opposed  to  granting  license  to  any 
person,  under  any  circumstances." 

The  appellant  then  asked  the  juror  the  following  ques- 
tion: 

"Are  your  prejudices  such  that  you  would  not  be 
willing  to  render  a  verdict  granting  license,  although  the 
testimony  should  authorize  it  under  the  law  ?  " 

To  this  question  the  appellees  objected,  without  point- 
ing out  any  grounds  of  objection.  The  court  sustained 
the  objection,  and  the  appellant  excepted. 

The  appellant  then  asked  the  juror  the  following  ques- 
tion: 

"Are  you  willing  to  execute  the  law,  as  a  juror,  author- 
izing the  granting  of  license  to  retail  intoxicating  liquor  ?" 

An  objection  was  made  by  the  appellees  to  this  ques- 
tion also,  but  no  grounds  of  objection  were  pointed  out. 
The  court  sustained  the  objection,  and  the  appellant  ex- 
cepted. 

Another  similar  question  was  propounded  to  the  juror 
by  the  appellant,  an  objection  made  to  it  by  the  appellees, 
without  alleging  any  ground  of  objection,  the  objection 
sustained  by  the  court,  and  exceptions  reserved  by  the  ap- 
pellant. 

Upon  this  evidence,  the  appellant  challenged  the  juror 
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for  cause,  but  the  court  denied  the  challenge,  and  the  ap- 
pellant excepted. 

We  think  the  challenge  for  cause  should  have  been 
allowed.  The  answer  of  the  juror,  that  he  was  "  opposed 
to  granting  license  to  any  person,  under  any  circum- 
stances," was  equivalent  to  saying,  that  he  was  opposed 
to  granting  license  to  the  appellant,  if  he  established  his 
right  to  obtain  license  according  to  law.  That  a  juror, 
entertaining  such  an  opinion,  was  incompetent  to  sit  in 
the  case,  is  a  proposition  which  seems  so  plain  to  us  that 
we  think  reasons  given  in  its  support  would  be  thrown 
away.  The  independence,  freedom  from  interest,  impar- 
tiality, and  the  unbiased  opinion  of  jurors  must  be  secured 
to  all,  or  justice  can  not  be  administered. 

At  the  close  of  the  evidence,  the  court,  of  its  own 
motion,  instructed  the  jury  as  follows : 

"If  you  find  from  the  evidence  given  in  the  cause, 
that  the  applicant,  John  W.  Keiser,  was  guilty  of  selling  in- 
toxicating liquor  in  violation  of  law,  before  the  making  of 
his  application  for  license  in  this  case,  and  has,  since  the 
making  of  such  application,  sold  intoxicating  liquor  in 
violation  of  the  law,  such  selling  would  be  an  immorality 
and  unfitness  of  the  applicant  to  be  entrusted  with  license, 
and  you  should  find  against  him." 

To  the  giving  of  this  instruction,  the  appellant  reserved 
his  exceptions  properly. 

We  think  this  instruction  is  erroneous.  It  plainly  tells 
the  jury  what  evidence  was  Bufficient  to  defeat  the  appli- 
cation.  The  immorality  of  the  act  mentioned  in  the 
instruction,  and  the  fitness  or  unfitness  of  the  applicant 
to  obtain  license,  were  questions  of  fact  for  thfe  jury  to 
decide  from  the  evidence  before  them,  and  with  which  the 
court  had  no  right  to  interfere. 

The  court,  also  upon  its  own  motion,  further  instructed 
the  jury,  as  follows : 

^'If  he  sold  intoxicating  liquor  to  Scott  Toby  or  Levi 
Vol.  LVn.— 28 
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Bond,  in  a  less  quantity  than  a  quart  at  a  time,  he  having 
no  license  from  the  board  of  commissioners  of  Henry 
county  to  sell  in  less  quantities  than  a  quart  at  a  time,  or 
if  he  sold  the  same  to  be  drunk,  or  suffered  it  to  be  drunk, 
in  his  house,  out-house,  yard,  garden,  or  the  appurtenan- 
ces thereto  belonging,  such  selling  would  be  in  violation 
of  law,  and  would  [be]  an  immorality  and  unfitness  of 
the  applicant  to  be  entrusted  with  license." 

To  the  giving  of  this  instruction  the  appellant  reserved 
his  exceptions.  / 

This  instruction  is  erroneous,  for  the  same  reasons 
which  rendered  the  one  just  noticed  erroneous,  and  for 
the  further  reason,  that  the  sale  of  intoxicating  liquor, 
without  license,  by  a  less  quantity  than  a  quart  at  a  time, 
is  not  necessarily  unlawful.  There  are  exceptions  to  the 
rule.  If  we  were  to  hold,  that  the  instruction  expresses 
the  law,  it  would  make  the  sale  of  medicine  containing 
intoxicating  liquor  in  a  less  quantity  than  a  quart,  though 
prescribed  by  a  pbysician  and  necessary  for  the  patient, 
an  immoral  act.  It  can  not  be  properly  stated,  as  a  legal 
proposition,  that  the  sale  of  intoxicating  liquor  is  an  im- 
moral act.  Surely,  the  learned  judge,  who  gave  the  in- 
struction, never  intended  to  state  to  the  jury  what  the 
language  of  the  instructions  plainly  means. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 
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MoRTOAOE. — Indemnity  for  FvJture  Endorsements, — Subsequent  Enewnbranee. — 
Notice, — ^Where  the  owner  of  real  estate,  in  consideration  of  the  agree- 
ment of  another  to  become  an  endorser,  to  a  specified  amount,  of  nego- 
tiable paper  of  the  former,  executes  to  the  latter  a  mortgage  on  such 
real  estate,  to  indemnify  him  against  loss,  not  only  from  such  future 
endorsements,  but  also  from  similar  endorsements  already  made,  suck 
future  endorsements,  when  made,  relate  back  to  the  execution  of  such 
mortgage,  and  are  valid  liens  against  encumbrances  placed  upon  the 
mortgaged  property  subsequent  to  the  execution  of  such  mortgage,  by 
persons  having  either  actual  or  constructive  notice  thereof,  though  such 
endorsements  be  made  by  the  mortgagee  subsequent  to  the  placing  of 
such  encumbrances,  and  with  notice  thereof. 

Practice. — Motion  to  Strike  Out. — A  motion  to  strike  out  part  of  a  plead- 
ing should  specify  some  reason  therefor. 

Samx. — Supreme  Court, — ^llie  overruling  of  a  motion  to  strike  out  part  of  » 
pleading  is  not  available  as  error  on  appeal  to  the  Supreme  Court 

From  the  Vanderburgh  Circuit  Court. 

C.  Denbyy  S,  jB.  Hombrook  and  D.  B.  Kumler^  for  ap- 
pellant. 
A.  Igleharty  J.  E.  Iglehart  and  P.  Maier,  for  appellees. 

HowK,  J. — Before  and  on  the  19th  day  of  October,  1874, 
two  actions  were  pending  in  the  court  below,  severally 
entitled  as  follows : 

1.  Frederick  W.  Brinkmeyer  v.  Anton  Helbling  et  al.; 
and, 

2.  Thomas  and  James  M.  Scantlin  v.  Anton  Helbling 
and  others. 

The  plaintiff  in  the  first  of  these  two  actions  was  a  de- 
fendant in  the  second,  and  the  plaintiffs  in  the  second 
were  defendants  in  the  first. 

Each  of  said  actions  was  brought  to  foreclose  a  certain 
mortgage,  executed  to  the  plaintiff  or  plaintiffs  in  the 
particular  action ;  and  the  mortgages  sued  upon  in  the 
two  actions  covered  the  same  property.  Other  parties, 
having  or  claiming  to  have  an  adverse  interest  in  the 
mortgaged  property,  or  some  part  thereof,  were  also  made 
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parties  to  said  actions.  Issues  had  been  made  up  in  both 
said  actions,  and  afterward,  on  said  19th  day  of  October, 
1874,  the  said  two  actions,  by  consent  of  all  parties,  were 
consolidated,  and  were  thus  submitted  to  the  court  below 
for  final  trial. 

Upon  this  trial  the  court  made  a  finding,  which  will  be 
hereafter  noticed,  and,  over  the  appellant's  written  motion 
for  a  new  trial,  and  his  exception  saved  to  the  decision 
of  the  court  thereon,  the  judgment,  from  which  this  appeal 
is  now  prosecuted,  was  rendered  upon  the  finding. 

As  the  issuea  joined  in  these  two  actions  present  sub- 
stantially the  same  questions,  and  as  the  alleged  errors 
assigned  by  the  appellant,  which  call  in  question  the  de- 
cisions of  the  court  below  in  relation  to  the  pleadings  of 
the  parties,  have  been  assigned  with  special  reference  to  the 
first  of  said  actions,  in  our  consideration  of  the  questions 
presented  by  those  errors,  our  examination  of  the  plead- 
ings will  be  chiefly  directed  to  those  in  the  first  action, 
in  which  the  appellant  was  the  plaintiff*  in  the  court  below. 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  on  the  29th  of  December,  1868,  the  appellees  Anton 
Helbling  and  his  wife,  Emanuel  K.  Grayville,  and  Fred- 
erick Browneller  and  his  wife  executed  a  mortgage  con- 
veying to  the  appellant  the  real  estate  therein  described, 
to  secure,  save  harmless  and  indemnify  the  appellant 
against  all  loss  or  damage,  as  the  endorser  and  surety  on 
notes,  bills  and  acceptances  of  the  said  Anton  Helbling, 
and  all  renewals  of  the  same  to  banks  or  individuals,  to 
an  amount  not  to  exceed  four  thousand  dollars ;  and  the 
said  mortgage  further  provided,  that  the  appellant  might 
institute  legal  proceedings  to  foreclose  the  same,  to  in- 
demnify and  save  himself  harmless  as  endorser  and  surety 
on  the  notes,  bills  and  acceptances  of  either  the  said  A. 
Helbling  &  Co.,  which  firm  was  composed  of  the  male 
mortgagors,  or  of  the  said  Anton  Helbling,  or  of  both, 
which  the  appellant  had  then,  or  might  thereafter,  become 
liable  for ;  that  is  to  say,  in  case  any  of  the  said  notes, 
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bills  or  acceptances  on  which  the  appellant,  at  the  time 
of  the  execution  of  said  mortgage,  was  liable,  or  might 
thereafter  become  liable,  were  not  paid  or  renewed  at 
maturity,  then  the  right  to  foreclose  said  mortgage  should 
immediately  accrue  to  the  appellant.  And  the  appellant 
said,  that  in  consideration  of  the  delivery  to  him  of  said 
mortgage,  and  for  no  other  consideration,  he  endorsed 
and  became  the  surety  for  said  Helbling  on  notes  and 
bills,  in  the  sum  of  four  thousand  dollars,  the  whole  of 
which  said  sum  (except  about  four  hundred  dollars  then 
outstanding,  as  per  bill  of  particulars  filed  with  said  com- 
plaint) the  appellant  had  been  compelled  to  and  did  pay, 
as  the  surety  of  said  Anton  Helbling,  whereby  an  action 
had  accrued  to  him  upon  said  mortgage  for  said  sum  of 
four  thousand  dollars ;  that,  at  the  instance  and  request 
of  the  male  mortgagors,  he  had  released  certain  parts, 
describing  them,  of  the  mortgaged  premises  from  the 
operation  of  said  mortgage  on  the  31st  day  of  May,  1869, 
and  again  on  the  1st  day  of  November,  1869 ;  that,  after 
the  execution  of  said  mortgage,  the  other  appellees  had, 
or  claimed  to  have,  acquired  some  interest  in,  or  lien  upon, 
the  said  mortgaged  premises,  or  some  part  thereof,  junior 
to  said  mortgage ;  and  thatj  by  reason  of  the  premises, 
the  appellee  Anton  Helbling  was  indebted  to  the  appel- 
lant in  the  sum  of  four  thousand  dollars,  and  in  the  further 
sum  of  five  hundred  dollars  for  attorney  fees,  etc.,  which 
remained  due  and  unpaid.    Wherefore,  etc. 

A  copy  of  said  mortgage  was  filed  with,  and  made  part 
of,  appellant's  complaint.  We  set  out  so  much  of  the 
conditions  of  said  mortgage  as  seems  to  be  material  in  this 
action,  as  follows : 

"And  the  said  Anton  Helbling  desires  the  said  party  of 
the  second  part  to  endorse  and  become  liable  upon  his 
paper,  notes,  bills  and  acceptances  to  banks  and  individu- 
als, for  an  amount  not  to  exceed  (4,000 ;  and  the  said 
party  of  the  second  part  having  agreed  to  become  endorser 
for  the  said  A.  Helbling  A  Co.  and  the  said  Anton  Hel- 
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blingy  upon  their  paper,  notes,  bills  and  acceptances,  for 
sums  of  money  not  to  exceed  the  amount  aforesaid,  and 
whereas  it  may  be  necessary  for  the  said  party  of  the  sec- 
ond part  to  become  the  endorser  and  surety  of  the  afore- 
said parties  of  the  first  part  on  the  renewal  of  the  paper, 
notes,  bills  and  acceptances  aforesaid :  Now  the  object 
and  purpose  of  this  mortgage  is  to  secure,  save  harmless 
and  indemnify  the  said  Brinkmeyer  *  *  *  *  against 
all  loss  or  damage  as  the  endorser  and  surety  upon 
notes,  bills  and  acceptances  of  the  said  Anton  Helbling 
and  all  renewals  of  the  same  to  banks  or  individuals,  to 
an  amount  not  to  exceed  $4,000.'* 

As  the  main  controversy  in  this  appeal  is  between  the 
appellant  and  the  appellees  Thomas  Scantlin  and  James 
M.  Scantlin,  we  think  it  necessary  to  a  proper  under- 
standing of  the  questions  at  issue  between  the  said  parties 
that  we  should  set  out  in  full  the  answer  and  cross-com- 
plaint of  the  said  appellees,  as  follows : 

'^Said  defendants,  Thomas  Scantlin  and  James  M. 
Scantlin,  partners  doing  business  under  the  name  and 
style  of  Thomas  Scantlin  &  Son,  for  answer  to  said  com- 
plaint, and  for  a  cross-complaint  against  said  plaintiff, 
say,  that  they  admit  the  making  and  delivering  of  said 
mortgage.  But  they  say,  that  the  claim  of  said  plaintiff 
is  junior  to  these  defendants'  claim,  because,  they  say,  that 
heretofore,  to  wit,  on  the  9th  day  of  July,  1872,  defend- 
ants Anton  and  Dorothea  executed  to  these  defendants  a 
mortgage  upon  the  same  property  described  in  the  com- 
plaint, a  copy  of  which  is  filed  herewith  as  part  of  this 
answer,  as  exhibit  *A.' 

''And  these  defendants  say,  that  any  claim  of  plaintiff 
under  this  mortgage  ought  to  be  postponed  to  the  claim 
of  these  defendants,  because,  they  say,  that  heretofore,  to 
wit,  in  February,  1871,  these  defendants  were  engaged,  in 
the  city  of  Evansville,  in  the  business  of  selling  stoves, 
under  the  firm  name  of  Scantlin  t  Son ;  and  defendant 
Anton  Helbling  had  erected  a  new  foundry  upon  the  six 
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lots  first  mentioned  in  the  complaint,  of  which  he  then 
was,  and  now  is,  the  owner,  with  the  agreement  with  the 
plaintiff,  that  they,  the  said  Helbling  and  Brinkmeyer, 
who  had  been  former  partners  in  the  foundry  business, 
would  go  into  the  foundry  business  as  partners  for  the 
manufacture  of  stoves,  in  said  foundry.  These  defendants 
further  aver,  that  defendant  Anton,  previous  to  said  last 
mentioned  date,  had  been,  and  was,  possessed  of  small 
capital  and  limited  means,  and  was  owing  debts  of  large 
amounts,  and  was  financially  embarrassed,  while  the  plain- 
tiff  was  then,  and  now  is,  a  man  of  large  means,  who 
possessed  great  influence  over  said  Anton  and  Dorothea 
in  all  business  matters ;  and  thereupon,  at  the  date  afore- 
said, plaintiff  refused  to  go  into  partnership  with  said  An- 
ton, but,  at  the  request  and  on  the  advice  of  said  plaintiff, 
fiaid  Anton  sought  a  partnership  with  these  defendants, 
who  thereupon  negotiated  with  the  said  Anton,  with  the 
view  of  entering  into  a  partnership  with  the  said  Anton 
in  the  stove  foundry  business ;  and  thereupon  said  plain- 
tiff, pretending  to  be  desirous  of  assisting  said  Anton, 
agreed  with  these  defendants  to  cancel  his  mortgage  upon 
said  foundry  lots,  in  order  that  said  property  might  be- 
<2ome  partnership  assets,  free  from  incumbrances,  and 
thereby  any  money  investments  made  by  these  defend- 
ants in  said  foundry  might  be  made  secure  to  these  de- 
fendants. And  therefore  these  defendants  became  part- 
ners with  the  said  Anton,  under  the  firm  name  of  Scantlin, 
Helbling  &  Co.,  and  invested  large  means  and  money  in 
«aid  foundry,  on  the  faith  of  said  agreement  of  plaintiff 
so  to  cancel  his  mortgage.  And  these  defendants  say, 
that,  on  the  1st  day  of  March,  1871,  by  written  articles 
of  partnership,  they  entered  into,  partnership  with  said 
Helbling,  as  heretofore  stated.  A  copy  of  said  articles 
of  partnership,  marked  exhibit '  B,'  is  herewith  filed  as  a 
part  hereof,  and  the  contents  of  such  articles  were,  at 
their  date,  known  to  plaintiff.  And  these  defendants 
fkrther  aver,  that,  by  the  terms  of  said  articles,  said  foun- 
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dry  and  lots,  of  great  value,  were,  and  became,  partnership 
assets  in  said  firm,  and  said  firm  borrowed  money  for 
capital  to  carry  on  said  business,  which  became  profitable^ 
But  these  defendants  aver,  that  in  said  articles  was,  and 
is,  a  provision  for  the  appraisement  of  said  lots  and  their 
purchase  by  these  defendants  of  said  Anton ;  and,  at  the 
times  provided  in  said  articles,  to  wit,  about  the  1st  day 
of  February,  1872,  all  the  preliminaries  therein  required 
for  the  purchase  aforesaid  were  completed,  and  said 
lots  duly  appraised,  and  these  defendants  thereupon  de- 
manded  a  conveyance  under  said  articles;  and  said  Anton 
was  thereupon  willing  to  comply  with  the  terms  of  his 
partnership  agreement,  but  thereupon  plaintiff  persuaded 
said  Dorothea,  the  wife  of  said  Anton,  to  refuse  to  sign  a 
deed  to  these  defendants,  and  she  thereupon  did  refuse  to 
sign  it  for  said  half  of  said  foundry  lots ;  and,  by  such 
intermeddling  of  plaintifi',  said  members  of  said  firm  were 
unable  to  complete  such  purchase  and  sale.  And  these 
defendants  say,  that,  said  Helbling  being  then  individu- 
ally financially  embarrassed,  they  were  compelled,  for 
their  own  safety  in  the  matters  of  said  firm,  to  settle  the 
affairs  of  said  firm  as  hereinafter  stated,  at  a  sacrifice  to- 
their  rights  and  of  money,  caused  by  the  inability  of  said 
Anton  to  comply  with  the  terms  of  said  partnership 
agreement,  prevented  as  aforesaid  by  the  intermeddling 
of  plaintiff.  And  these  defendants  aver,  that,  immedi- 
ately previous  to  the  1st  of  March,  1872,  upon  the  de- 
mand of  said  defendants,  and  the  consent  of  said  Anton,, 
for  the  carrying  out  of  the  purchase  and  sale  of  said  half 
of  said  lots,  said  lots  were,  and  became,  partnership  prop- 
erty as  against  the  claim  of  said  Brinkmeyer,  and  were 
subject  to  the  payment  of  the  partnership  debts  of  Scant- 
lin,  Helbling  &  Co.,  in  priority  to  the  claim  of  plaintiff.^ 
To  carry  out  the  terms  of  said  partnership  agreement,, 
their  investments  in  said  foundry,  and  liability  for  the 
debts  of  said  foundry,  which  were  a  large  sum,  to  wit, 
nine  thousand  dollars,  rendered  it  necessary  for  them,  for 
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their  own  safety,  to  immediately  dissolve  said  firm,  with 
the  consent  of  said  Anton,  to  the  great  injury  of  its 
business,  and  to  make  a  settlement  of  said  firm's  aflFairs, 
which  was  then  made  by  them  and  defendant  Anton,  in 
the  best  manner  possible,  which  final  settlement  was  in 
writing,  a  copy  of  which,  marked  exhibit  *  C,'  is  herewith 
filed  as  a  part  of  this  answer.  And  these  defendants  say, 
that  said  settlement  agreement  was  afterward  carried  out, 
and  a  portion  ot  the  indebtedness  of  said  firm,  to  wit,  the 
sums  of  eighteen  hundred  dollars  and  two  thousand  dol- 
lars, with  interest,  was,  in  consideration  of  firm  assets 
purchased  by  said  Anton,  assumed  by  said  Anton  in 
bank  where  the  same  were  owing;  and,  said  Anton  being 
without  credit,  and  being  unable  to  give  other  security 
to  the  defendants,  they,  these  defendants,  having  credit, 
were  compelled  to  endorse  for  said  Anton  for  said  amounts, 
taking  as  their  security,  at  the  time,  the  mortgage  here- 
tofore set  out.  And  these  defendants  say,  that  said  en- 
dorsements were  by  them  afterward  renewed  from  time 
to  time,  and  said  renewals  paid  upon  a  note  and  bill, 
copies  of  which  are  filed  herewith,  marked  exhibits  *D' 
and  *E.'  These  defendants  further  aver,  as  to  the 
claim  of  plaintiff,  that,  on  the  1st  day  of  March,  1871, 
aforesaid,  the  claim  of  plaintiff,  under  his  said  mortgage, 
embraced  no  sums  now  due,  but  that,  since  that  date, 
after  the  organization  of  said  firm  of  Scantlin,  Helbling 
&  Co.,  with  knowledge  of  the  facts  heretofore  stated, 
plaintiff  made  endorsements  for  said  Anton  till  the  date 
and  record  of  these  defendants'  mortgage,  such  endorse- 
ments and  claims  being  then  about  twelve  hundred  dol- 
lars, as  he  avers ;  and  after  the  date  and  record  of  these 
defendants'  mortgage,  with  full  notice  of  said  mortgage 
and  said  endorsements  by  these  defendants,  plaintiff  made 
a  further  endorsement  under  his  mortgage  for  the  further 
sum  of  two  thousand  dollars,  as  he  avers.  These  defend- 
ants further  aver,  that  the  mortgage  of  plaintiff  was  made 
before  the  foundry  building  and  fixtures,  with  engines, 
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boilers,  and  machinery  and  tools,  were  placed  on  said  lots, 
and  such  property  was,  by  such  mortgagors,  specifically 
mortgaged  to  these  defendants,  being  property  of  said 
firm  of  Scantlin,  Helbling  &  Co.,  and  in  them  said  Brink- 
meyer  has  no  claim  as  against  these  defendants ;  where- 
fore these  defendants  say,  that,  inasmuch  as  said  Brink- 
meyer  induced  these  defendants,  by  persuading  said  Anton 
and  promising  to  cancel  said  mortgage,  to  form  said  part- 
nership, and  inasmuch  as  he  intermeddled  in  the  affairs 
of  said  firm,  damaging  its  business,  jeopardizing  the  rights 
of  these  defendants,  and  inasmuch  as  the  rights  of  the 
defendants  sought  to  be  enforced  in  priority  to  plaintifi'^s 
claim  accrued  on  the  Ist  day  of  March,  1871,  prior  to  the 
existence  of  the  pretended  claim  of  said  Brinkmeyer,  the 
claim  of  the  said  Brinkmeyer  ought  to  be  postponed  to 
the  claim  of  these  defendants.  Wherefore  these  defend- 
ants ask  judgment  for  five  thousand  dollars,  the  foreclo- 
sure of  their  mortgage,  and  the  sale  of  the  property 
described  therein ;  that  the  proceeds  of  the  sale  of  the 
boilers,  engines,  fans,  cupola,  fixtures  and  personal  prop- 
erty aforesaid  be  applied  on  their  claim  in  exclusion  of 
all  of  plaintifi(*'s  claims,  and  that  these  defendants  may 
have  all  other  proper  relief." 

The  mortgage,  set  out  and  sued  upon  in  the  foregoing 
answer  and  cross-complaint,  was  executed  by  the  appellees 
Anton  Helbling  and  Dorothea,  his  wife,  to  the  appellees 
Thomas  and  James  M.  Scantlin,  on  the  9th  day  of  July, 
1872,  or  more  than  three  and  one-half  years  after  the  exe- 
cution of  the  mortgage  sued  upon  in  appellant's  com- 
plaint. 

The  appellant  moved  the  court  below,  in  writing,  to 
strike  out  certain  portions  of  the  answer  and  cross-com- 
plaint of  the  appellees,  the  Scantlins,  which  motions  were 
severally  overruled,  and  proper  exceptions  were  saved  by 
the  appellant  to  each  of  these  decisions.  And  the  appel- 
lant then  replied  by  a  general  denial  to  the  answer  and 
cross-complaint  of  the  Scantlins,  and  also,  in  like  manner. 
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to  what  is  called  the  third  paragraph  of  their  answer. 
We  think  it  unnecessary,  however,  for  us  to  set  out  this 
third  paragraph  of  the  answer,  as  the  questions  at  issue 
in  this  court  between  the  appellant  and  the  appellees,  the 
ficantlins,  fairly  arise  on  their  answer  and  cross-complaint. 

In  the  second  of  the  above  entitled  actions,  in  which 
the  appellees,  the  Scantlins,  were  plaintifis  in  the  court 
below,  the  appellant  filed  a  cross-complaint,  which  con- 
tained substantially  the  same  averments  as  were  contained 
in  his  complaint,  in  the  first  of  said  actions. 

To  this  cross-complaint  of  the  appellant,  the  appellee 
Peter  Maier,  one  of  the  defendants  thereto,  answered  in 
three  paragraphs,  as  follows : 

First.    A  general  denial 

Second.  By  way  of  cross- complaint,  said  Peter  Maier 
alleged,  in  substance,  that,  on  the  19th  day  of  January, 
1871,  one  George  Bauman  recovered  a  judgment  against 
the  appellee  Anton  Helbling  for  eleven  hundred  and 
seventy-six  dollars  and  seventy- two  cents,  and  costs  of 
suit,  at  the  January  term,  1871,  of  the  Vanderburgh  Com- 
mon Pleas  Court;  that  on  the  18th  day  of  April,  1871, 
said  George  Bauman  recovered  another  judgment  against 
said  Anton  Helbling  for  three  hundred  and  two  dollars  and 
forty- two  cents,  and  costs  of  suit,  at  the  April  term,  1871,  of 
the  court  below,  and  that  the  appellant  had  full  knowledge 
of  the  same ;  that  on  the  28th  day  of  August,  1873,  execu- 
tions were  duly  issued  on  the  said  judgments  to  the  sheriff 
of  Vanderburgh  county,  and  were,  by  said  sheriff,  levied  on 
six  certain  lots,  particularly  described,  in  the  city  of  Ev- 
ansville,  in  said  county ;  that,  in  pursuance  of  said  levy, 
the  said,  sheriff,  on  the  5th  day  of  January,  1874,  offered 
and  sold  the  said  six  lots  to  Willard  Carpenter,  for  the 
«um  of  four  hundred  and  seventy-two  dollars,  for  which 
the  said  sheriff  executed  a  certificate  of  sale  to  said  Car- 
penter, who  assigned  the  same  to  the  appellee  Peter 
Maier,  who  then  held  a  lien  on  said  real  estate  for  said 
four  hundred  and  seventy-two  dollars,  by  virtue  of  said 
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certificate,  with  ten  per  cent,  interest  since  said  sale;  and 
that  his  said  lien  was  prior  to  the  lien  of  his  co-appellees 
and  of  the  appellant.  Wherefore  said  Peter  Maier  prayed, 
that  his  interests  might  be  protected,  and  that  his  said 
claim  might  be  declared  a  prior  lien  over  the  liens  of  the 
other  parties  to  this  action. 

Third.  By  way  of  cross-complaint,  the  said  Peter  Maier 
alleged  substantially  the  same  facts  he  had  alleged  in  his 
second  paragraph,  and,  in  addition  thereto,  he  said,  that 
his  said  lien  had,  and  of  right  ought  to  have,  priority 
over  the  lien  of  the  appellant,  because,  he  said,  the  ap* 
pellant  had  full  knowledge  of  the  said  several  judgments, 
after  the  rendition  thereof,  and  prior  to  the  making  of  the 
said  several  advancements  [endorsements?]  in  his  cross- 
complaint  mentioned,  after  the  rendition  of  said  judg- 
ments.   Wherefore,  etc. 

The  appellant  demurred  separately  to  the  second  and 
third  paragraphs  of  said  Peter  Maier's  answer,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a 
defence  to  appellant's  cross-complaint;  which  demurrers 
were  severally  overruled  by  the  court  below,  and  to  these 
decisions  the  appellant  excepted. 

The  appellee  Willard  Carpenter,  by  way  of  answer  and 
cross-complaint  to  the  complaint  of  the  Scantlins  and  the 
appellant's  said  cross-complaint,  alleged,  in  substance,  that 
on  the  27th  day  of  September,  1872,  he  recovered  a  judg-. 
ment  against  the  appellee  Anton  Helbling,  for  six  hundred 
and  ninety-six  dollars  and  twenty -three  cents  and  costs  of 
suit,  at  the  September  term,  1872,  of  the  Vanderburgh 
Ck>ramon  Pleas  Court;  that  execution  was  duly  issued  on 
said  judgment,  and  by  virtue  thereof  the  sheri^  levied 
on  the  same  six  lots,  in  the  city  of  Evansville,  described  in 
Peter  Maier s  answer;  that  on  the  28th  day  of  June,  1873^ 
the  sheriff  sold  said  real  estate  for  the  sum  of  six  hun- 
dred dollars  to  said  Willard  Carpenter,  and  executed  to 
him  a  certificate  of  purchase  for  said  real  estate ;  and  that 
on  the  —  dav  of ,  1874,  the  said  sheriff  executed 
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to  said  Carpenter  a  eanveyance  of  said  real  estate.  And 
said  Carpenter  averred,  that,  by  virtue  of  said  judgment, 
sale  and  conveyance,  he  had  a  lien  on  said  real  estate 
prior  to  that  of  all  the  parties  to  this  action,  except  that 
of  the  appellee  Peter  Maier.    Wherefore,  etc. 

The  appellant  demurred  to  the  answer  and  cross-com- 
plaint of  said  Willard  Carpenter,  for  the  want  of  sufficient 
facts  therein  to  constitute  a  defence  to  appellant's  cross- 
complaint,  which  demurrer  was  overruled,  and  appellant 
excepted. 

Many  other  pleadings  were  filed,  and  other  issues  of 
law  and  fact  arose  thereon,  in  the  progress  of  the  two 
cases,  before  their  consolidation ;  but  we  need  not  set  them 
out  in  this  opinion,  as  the  errors  assigned  by  the  appel- 
lant in  this  court  do  not  specially  call  them  in  question. 

The  two  actions,  having  been  put  at  issue,  were  consol- 
idated and  tried  as  one  cause  by  the  court  below,  and  a 
finding  made  as  before  stated,  of  which  finding  we  give  a 
condensed  statement  as  follows : 

Ist.  Maier  has  priority  over  all  parties  upon  the 
judgment  and  certificate  set  up  in  his  answer,  and  has  the 
oldest  lien  on  lots  8,  9, 10,  11, 12  and  13,  in  Atkinson's 
Subdivision  of  Block  180,  and  the  sum  of  J508  is  due  him. 

2d.  Brinkmeyer  has  priority  on  lot  No.  14,  in  Block 
:So.  180. 

3d.  Said  Thomas  and  James  M.  Scantlin  have  priority 
over  Brinkmeyer  on  lots  Nos.  8,  9, 10, 11, 12  and  13,  in 
Block  180,  except  as  to  the  sum  of  $584.50,  for  which 
Brinkmeyer  has  a  prior  lien  on  said  lots. 

4th.  That  there  is  due  Scantlins  (^4,274.40,  which  is 
secured  by  mortgage  on  the  last  mentioned  lots. 

5th.  There  is  due  Brinkmeyer  from  Helbling  $4,191, 
secured  by  mortgage  on  the  same  lots. 

7th.  That  the  sum  of  $1,200  of  the  sum  found  due 
Brinkmeyer  is  also  secured  by  mortgage  on  another  piece 
of  property. 
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Sth.  That  W.  Carpenter  has  a  lien  on  lots  8,  9,  etc, 
in  Block  130,  which  is  janior  to  the  other  liens. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  his  exception  saved  to  such  ruling,  as  before 
stated,  the  court  below  rendered  judgment  in  accordance 
with  its  finding,  to  which  judgment  the  appellant  also  ex- 
cepted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  the  appellant's  motion  to  strike  out 
certain  specified  parts  of  the  answer  and  cross-complaint 
of  the  appellees  Thomas  and  James  M.  Scantlin ; 

2d.  In  overruling  the  appellant's  motion  to  strike  out 
certain  specified  parts  of  the  complaint  of  the  appellees 
Thomas  and  James  M.  Scantlin ; 

8d.  In  overruling  the  appellant's  demurrer  to  the  an- 
swer of  the  appellee  Willard  Carpenter ; 

4th.  In  overruling  the  appellant's  demurrer  to  the 
second  paragraph  of  the  answer  of  the  appellee  Peter 
Maier ; 

Sth.  In  overruling  the  appellant's  demurrer  to  the 
third  paragraph  of  said  Peter  Maier's  answer; 

6th.  In  rendering  judgment,  that,  out  of  the  proceeds 
of  the  sale  of  lots  8,  9,  10, 11, 12  and  13,  in  Atkinson's 
Subdivision  of  Block  130,  etc.,  the  sum  of  five  hundred 
and  eight  dollars  should  be  first  paid  to  said  Peter  Maier, 
before  paying  and  satisfying  the  appellant's  mortgage  debt. 

7th.  In  rendering  judgment,  that,  out  of  the  proceeds 
of  the  sale  of  said  last  described  lots,  the  judgment  in 
favor  of  said  Thomas  and  James  M.  Scantlin  should  be 
paid  before  paying  the  appellant's  judgment ; 

8th.  In  overruling  the  appellant's  motion  for  a  new 
trial; 

9th.  The  answer  and  cross-complaint  of  the  appellees 
Thomas  and  James  M.  Scantlin  to  the  appellant's  com- 
plaint did  not  state  facts  suflicient  to  constitute  a  defence 
or  cause  of  action,  as  against  the  appellant ;  and, 
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10th.  In  rendering  judgments  in  favor  of  the  said 
Scantlins  and  of  the  said  Peter  Maier  severally^on  the 
issues;  whereas,  on  the  issues  joined,  judgment  should 
have  been  rendered  in  favor  of  the  appellant. 

Before  considering  the  several  questions  presented  by 
these  alleged  errors,  it  is  proper  for  us  to  say,  that  the 
mortgage  set  out  and  sued  upon  in  appellant's  complaint 
is  the  same  mortgage  which  was  the  subject-matter  of  the 
suit  of  Brinkmeyer  v.  Brownellerj  55  Ind.  487. 

In  the  ease  cited,  it  was  held  by  this  court,  as  applicable 
to  said  mortgage,  that  ^^  Where  the  mortgagee  has  bound 
himself  to  make  advances  or  incur  liabilities,  such  ad- 
vances, when  made,  shall  relate  back,  and  the  mortgage 
will  be  a  valid  li^n  for  advances  made  or  liabilities  incur- 
red, against  subsequent  purchasers  or  incumbrancers  with 
notice,  actual  or  constructive,  of  the  mortgage."  And  it 
was  further  held,  that  ^' there  was  an  ample  and  valid 
consideration  "  for  the  appellant's  agreement  to  endorse 
for  said  Anton  Helbling,  ^^  appearing  on  the  face  of  the 
transaction ;"  and  that,  as  against  such  purchasers  or  in- 
cumbrancers, with  notice  as  aforesaid,  the  appellant  had 
a  lien  on  the  mortgaged  property,  "  by  virtue  of  the  mort- 
gage, as  an  indemnity  or  security  for  whatever  he  may 
have  paid,  or  f(»r  whatever  he  may  be  liable,  on  his  en- 
dorsements for  Helbling." 

Keeping  in  mind  this  judicial  construction  of  the  mort- 
gage sued  upon  by  the  appellant,  we  pass  now  to  the  con- 
sideration of  the  questions  presented  by  the  alleged  errors 
of  the  court  below,  assigned  by  the  appellant  on  the  rec- 
ord of  this  action. 

The  first  two  of  these  alleged  errors  may  properly  be 
considered  together,  as  in  each  of  them  the  appellant  has 
complained  of  certain  decisions  of  the  court  below  in 
overruling  his  motions  to  strike  out  certain  specified  parts 
of  certain  pleadings  of  the  appellees,  the  Scantlins.  There 
are  several  reasons  why  these  two  alleged  errors,  even 
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if  they  in  fact  existed,  would  not  be  available  to  the  ap- 
pellant in  this  court. 

In  the  first  place,  the  appellant  has  failed  to  assign,  in 
either  of  his  motions  to  strike  out,  any  cause  or  reason 
whatever  why  the  same  should  be  sustained.  Lucas  v. 
Smithy  54  Ind.  530.  And  besides,  this  court  has  often  de- 
cided, that  the  decisions  of  the  lower  court,  in  overruling 
motions  to  strike  out  parts  of  pleadings,  however  errone- 
ous they  may  be,  will  constitute  no  available  error  in  this 
court.  Hutts  V.  HuttSy  51  Ind.  581,  and  House  v.  McKin- 
neyy  54  Ind.  240. 

The  third  alleged  error  of  the  court  below,  complained 
of  by  the  appellant,  was  the  overruling  of  his  demurrer 
to  the  answer  of  the  appellee  "WiUard  Carpenter.  This 
answer,  on  its  face,  was  intended  to  be  both  an  answer  to 
appellant's  cross-complaint,  and  a  cross-complaint  of  said 
Carpenter  against  the  appellant  and  the  other  parties  to 
this  action.  Whether  it  is  considered  as  an  answer,  or  as 
a  cross-complaint,  it  is  very  certain,  we  think,  that  it  did 
not  state  facts  sufficient  to  constitute  either  a  defence  to 
appellant's  action,  or  a  cause  of  action  against  the  appel- 
lant. It  stated  merely  the  naked  fact,  that  the  appellee 
Carpenter  had  obtained  a  sheriif 's  deed  to  a  part  of  the 
property  described  in  appellant's  mortgage,  under  a  judg- 
ment rendered  against  the  mortgagor  Anton  Helbling, 
on  the  27th  day  of  September,  1872,  nearly  four  years 
after  the  execution  of  said  mortgage ;  and  then  it  alleged, 
that,  by  virtue  of  said  judgment,  sale  and  deed,  he,  said 
Carpenter,  had  a  lien  on  said  property,  prior  to  the  lien 
of  appellant's  mortgage.  How  or  why  this  was  so,  the 
answer  failed  to  show  by  the  proper  averment  of  any  fact 
or  facts;  and,  therefore,  we  hold  that  the  court  below 
erred  in  overruling  the  appellant's  demurrer  to  said  Car- 
penter's answer  or  cross-complaint. 

The  fourth  and  fifth  errors,  assigned  by  appellant,  call 
in  question  the  decisions  of  the  court  below  in  overruling 
the  appellant'B  demurrers  to  the  second  and  third  para- 
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grapba  of  the  answer  of  the  appellee  Peter  Maier  to  the 
appellant's  cross-complaint.  These  two  paragraphs  con- 
tain substantially  the  same  averments,  and  each  of  them, 
on  its  face,  was  both  an  answer  and  a  cross-complaint. 
In  our  opinion,  however,  neither  of  these  paragraphs 
stated  facts  sufficient  to  constitute  either  a  defence  to  ap- 
pellant's action,  or  a  cause  of  action  against  the  appellant. 
The  facts  stated  by  said  Peter  Maier,  in  each  of  the  said 
paragraphs,  were  simply  these :  That,  under  two  certain 
judgments,  rendered  against  the  mortgagor  Anton  Hel- 
bling, one  on  the  19th  day  of  January,  1871,  and  the  other 
on  the  18th  day  of  April,  1871,  more  than  two  years  after 
the  execution  of  said  mortgage  to  the  appellant,  and  exe- 
cutions issued  on  said  judgments,  a  part  of  the  mortgaged 
property  had  been  sold  by  the  sherift*,  and  a  certificate  of 
said  sale  executed  by  him,  of  which  certificate  the  appel- 
lee Peter  Maier  was  then  the  owner  and  holder;  and  that 
the  appellant  had  full  knowledge  of  said  judgments,  after 
the  rendition  thereof  and  before  he  made  the  said  several 
advancements,  in  his  cross-complaint  mentioned. 

Under  our  construction  of  the  appellant's  mortgage,  in 
the  case  of  Brinkmeyer  v.  Browneller^  supra,  and  we  still 
adhere  to  that  construction,  the  appellant  was  bound,  and 
could  be  compelled,  to  endorse  for,  or  become  the  surety 
of,  the  appellee  Anton  Helbling,  "  for  an  amount  not  to 
exceed  four  thousand  dollars."  The  fact  that  judgments 
had  been  rendered  against  said  Anton  Helbling  would  not 
absolve  the  appellant  from  this  obligation ;  and,  therefore, 
his  knowledge  of  such  fact,  before  he  made  advancements 
to,  or  incurred  liabilities  for,  said  Anton  Helbling,  could 
hot,  and  would  not,  under  the  law,  affect  his  rights  under 
his  mortgage.  In  such  a  case  as  this,  the  law  is  well 
settled,  that  the  appellant  had  the  right  to  hold  his  mort- 
gage as  a  ^^  security  for  future  advances  and  responsibili- 
ties," and  that  his  future  advances,  and  liabilities  incurred, 
would  be  covered  by  the  lien  of  his  mortgage,  in  prefer- 
VoL.  LVn.— 29 
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ence  to  the  claims  of  junior  intervening  purchasers  or 
encumhrancers  with  notice,  actual  or  constructive,  of  hi» 
said  mortgage.  4  Kent  Com.  176 ;  TniseoU  v,  King^  6 
N.  Y,  147;  Ladue  v.  The  D.  ^  M.  Railroad  Co.,  la 
Mich.  380 ;  and  see  11  Am.  Law  Reg.,  N.  S.,  p.  273,  and 
authorities  there  cited. 

Appellee  Peter  Maier  did  not  aver,  in  either  of  the  said 
paragraphs  of  his  answer,  a  want  of  notice,  actual  or  con- 
structive, of  appellant's  said  mortgage ;  and,  in  the  absence 
of  any  such  averment,  it  seems  to  us,  that  the  court  below 
erred  in  overruling  the  appellant's  demurrers  to  each  of 
the  said  paragraphs  of  Peter  Maier's  answer. 

From  what  we  have  said  in  relation  to  the  fourth  and 
fifth  alleged  errors,  assigned  by  the  appellant,  it  neces- 
sarily follows,  that,  in  our  opinion,  his  sixth  alleged  error 
was  also  well  assigned.  For,  if  the  second  and  third  par- 
agraphs of  Peter  Maier's  answer  were  insufficient  to 
entitle  him  to  the  relief  asked  for  therein,  it  is  clear  that 
the  court  below  erred  in  finding  that  the  claim  of  said 
Maier,  for  the  sum  of  five  hundred  and  eight  dollars,  waa 
entitled  to  priority  over  the  appellant's  mortgage  debt, 
and  in  rendering  judgment  accordingly.  Under  the  law,, 
as  we  have  already  seen,  the  liabilities  incurred  by  the 
appellant  for  the  mortgagor  Anton  Helbling,  relate  back 
to  the  date  of  the  execution  of  the  mortgage  to  the  ap- 
pellant, and  he  has  a  valid  lien  therefor,  although  such 
liabilities  were  incurred  by  him  after  he  had  notice  of  a 
subsequent  mortgage  or  judgment  lien  on  the  same  prop- 
erty. The  subject-matter  of  this  sixth  alleged  error  was 
properly  assignable  as  a  cause  for  a  new  trial,  in  the  ap- 
pellant's motion  therefor,  addressed  to  the  court  below,, 
and  was  so  assigned,  in  said  motion,  as  the  third  cause  for 
such  new  trial ;  but  we  have  preferred  to  consider  the 
questions  thereby  presented  in  this  connection. 

We  hold,  that  the  court  below  erred  in  its  finding,  that 
the  appellee  Peter  Maier  was  entitled  to  any  priority 
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over  the  appellant,  and  in  rendering  judgment  accord- 
ingly. 

The  confitruction  we  have  given  to  the  mortgage  sned 
upon  by  the  appellant  renders  it  unnecessary,  in  our 
opinion,  that  we  should  examine  and  consider  in  detail 
the  other  alleged  errors,  assigned  by  the  appellant  on  the 
record  of  this  cause.  This  mortgage,  it  appears,  was  duly 
recorded  in  the  recorder's  office  of  said  Vanderburgh 
county,  on  the  next  day  after  it  was  executed,  to  wit,  De- 
cember 80th,  1868.  We  must  hold,  therefore,  that  the 
appellees,  the  Scantlins  included,  had  at  least  constructive 
notice  of  the  appellant's  mortgage,  long  before  they  ac- 
quired any  lien  upon  the  said  mortgaged  property,  or  any 
part  thereof. 

In  their  answer  and  cross- complaint,  the  appellees,  the 
Scantlins,  alleged,  among  other  reasons  why  their  claim 
against  the  mortgagor  Anton  Helbling,  should  have 
priority  over  the  claim  of  the  appellant,  the  following 
facts,  to  wit : 

"  These  defendants  further  aver,  as  to  the  claim  of  the 
plaintiff,  that  on  the  1st  day  of  March,  1871,  aforesaid, 
the  claim  of  plaintiff,  under  his  said  mortgage,  embraced 
no  sums  now  due,  but  that,  since  that  date,  after  the 
organization  of  said  firm  of  Scantlin,  Helbling  &  Co., 
with  knowledge  of  the  facts  heretofore  stated,  plamtift* 
made  endorsements  for  said  Anton,  till  the  date  and  rec- 
ord of  these  defendant's  mortgage,  such  endorsements 
and  claims  being  then  about  twelve  hundred  dollars,  as 
he  avers ;  and,  after  the  date  and  record  of  these  defend- 
ants' mortgage,  with  full  notice  of  said  mortgage  and 
said  endorsements  by  these  defendants,  plaintiff  made  a 
further  endorsement,  under  his  mortgage,  for  the  further 
sum  of  two  thousand  dollars,  as  he  avers." 

The  theory  of  this  allegation  manifestly  was,  that,  in- 
asmuch as  the  appellant  made  his  endorsements  for  the 
mortgagor  Anton  Helbling  after  he  had  notice  of  the 
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equitable  interest  of  the  Scantlins  in  the  mortgaged  prop- 
erty, therefore  the  claims  of  the  appellant  to  indemnity, 
under  his  mortgage,  should  be  subordinated  or  postponed 
to  the  claims  of  the  Scantlins,  under  their  junior  mort- 
gage. 

This  theory,  in  our  opinion,  is  in  direct  contravention 
of  our  construction  of  the  appellant's  mortgage,  and  of 
the  law  applicable  thereto.  And  yet  it  seems  very  clear 
to  us,  from  the  findings  and  decisions  of  the  court  below 
in  this  cause,  that  it  was  tried  and  determined  in  accord- 
ance with  this  theory.  For,  although  the  answer  and 
cross-complaint  of  the  Scantlins  contained  certain  other 
averments,  the  evident  object  of  which  was  to  establish  an 
equitable  estoppel  in  favor  of  the  Scantlins  and  against 
the  appellant,  it  is  clear,  we  think,  from  the  findings  of 
the  court  below,  that  there  was  no  finding  of  any  such 
estoppel.  And  besides,  the  finding  of  the  court  in  favor 
of  the  appellee  Peter  Maier,  giving  his  claim  priority  over 
the  claim  of  the  appellant,  shows  very  conclusively  to  our 
minds,  that  this  cause  was  tried  and  determined  on  the 
theory  above  suggested ;  for  in  Maier's  case  there  was  no 
pretence  of  any  estoppel,  or  any  other  reason  for  the 
priority  of  his  claim  over  that  of  the  appellant,  except 
that  the  appellant  made  his  endorsements  for  the  mortga- 
gor Anton  Helbling  after  he  had  notice  of  the  judgment 
against  said  Helbling,  under  which  the  said  Peter  Maier 
derived  his  claim 

Without  any  further  or  special  examination  of  the 
alleged  errors,  assigned  by  the  appellant,  it  seems  clear  to 
us,  that  the  findings  of  the  court  below,  in  this  cause,  were 
contrary  to  law;  and,  for  this  reason,  we  hold  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellees,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  appellant's  demurrers  to  the 
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answer  of  Willard  Carpenter,  and  to  the  second  and  third 
paragraphs  of  Peter  Maier's  answer,  and  for  a  new  trial 
and  farther  proceedings,  in  accordance  with  this  opinion. 


Wilds  r.  Bogan. 

Praotice. — Beeord, — Supreme  Cowrt, — Where  the  evidence  is  not  in  the 
record,  on  appeal  to  the  Supreme  Court,  no  question  is  presented  as  to 
whether  or  not  the  verdict  is  contrary  to  law  or  the  evidence,  or  as  to 
the  amount  of  the  damages  assessed. 

Same. — New  Tried. — Cause, — Causes  assigned  as  grounds  for  a  new  trial, 
alleging  the  improper  admission  or  exclusion  of  evidence,  should  desig- 
nate the  particular  evidence  intended. 

Marrtaqe  Contract. — Breach  of — Action  for, — Instruclion  to  Jury, — In  an 
action  for  a  breach  of  a  marriage  contract,  a  finding  hy  the  jury,  that 
*' there  was  a  marriage  contract  made  between  the  plaintiff  and  defend- 
ant," is  a  finding,  in  effect,  that  mutual  promises  of  marriage  were  made 
by  the  parties,  and  therefore  the  defendant  can  not  complain  that  the 
court,  in  its  instructions  to  the  jury,  merely  referred  to  such  contract  aa 
a  promise  by  the  defendant  to  marry  the  plaintiff. 

Same. — Damages. — Measure  of. — The  defendant  in  such  action,  where  seduc- 
tion under  promise  of  marriage,  and  the  birth  of  a  bastard  child,  are 
alleged  in  aggravation  of  damages,  can  not  complain  of  an  instruction  to 
the  jury,  that  if  the  plaintiff  had  been  seduced  by  the  defendant  under 
such  promise,  and  had  given  birth  to  a  bastard  child  belonging  to  him, 
they  might,  in  assessing  the  plaintiff's  damages,  take  into  consideration 
the  plaintiff's  feelings,  pain  and  humiliation  in  giving  birth  to  such 
child,  but  not  the  care  and  cost  of  maintaining  and  educating  it. 

New  TRiAii. — 3itsconduet  of  Jury. — Taking  Instruetions  to  their  Boom, — ^The 
fact  that,  when  retiring  to  consult  as  to  their  verdict,  a  jury,  by  mistake, 
took  to  their  room  the  instructions  of  the  court  to  the  jury,  but  did  not 
use  the  same,  is  not  ground  for  a  new  trial. 

From  the  Clinton  Circuit  Court. 

J.  Claybavgh  and  — .  Campbellj  for  appellant. 

L.  Medurffj  J.  N.  Sims  and  J.  V.  Kentj  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellant,  for  the  breach  of  a  contract  for  marriage. 
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the  complaint  alleging,  by  way  of  aggravation,  the  sedoc* 
tion  of  the  plaiutifi*  by  the  defendant^  and  the  birth  of  a 
child. 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
plaintiff. 

The  following  interrogatories  were  propounded  by  the 
defendant,  and  answers  returned  thereto  by  the  jury : 

^^  Ist.  Was  there  a  contract  of  marriage  made  between 
the  plaintiff  and  defendant? 

**  Answer.  There  was  a  marriage  contract  made  between 
the  plaintiff  and  defendant. 

^^  2d.  If  there  was  a  marriage  contract,  when  was  it 
made? 

"Answer.    la  the  Pall  of  1867." 

All  the  other  assignments  of  error  are  embraced  in  that 
upon  the  overruling  of  the  motion  for  a  new  trial. 

The  following  were  the  causes  stated  for  a  new  trial : 

"  1st.  That  the  verdict  was  contrary  to  law,  and  not 
sustained  by  the  evidence ; 

"  2d.  That  the  verdict  of  the  jury  was  contrary  to  the 
evidence ; 

"  3d.  Error  of  law  arising  at  time  of  trial,  in  this,  that 
the  court  permitted  improper  testimony,  on  behalf  of  the 
plaintiff,  to  go  to  the  jury,  which  was  excepted  to  at  the 
time ; 

"4th.  That  the  court  refused  the  defendant  to  intro- 
duce proper  and  legitimate  testimony,  which  was  duly 
excepted  to  at  the  time ; 

"  5th.  That  the  court  erred  in  instructing  the  jury,  in 
this,  to  wit : 

"'If  the  jury  should  believe,  from  a  preponderance  of 
all  the  evidence  in  the  cause,  that  the  defendant  did  not 
promise  to  marry  the  plaintiff,  and  did  not,  under  such 
promise  of  marriage,  seduce  the  plaintiff,  then  you  must 
find  for  the  defendant.  Should  the  jury  however  find, 
from  a  preponderance  of  the  evidence  given  in  the  cause, 
that  the  defendant  did  promise  to  marry  the  plaintiff,  and, 
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under  such  promise  of  marriage,  did  seduee  the  'plaintiff, 
as  alleged  in  the  plaintiff's  complaint^  and  that  the  result 
or  offspring  of  the  seduction  was  the  begetting  of  a  bas- 
tard child  by  the  defendant  from  [upon  ?]  the  body  of  the 
plaintiff,  as  alleged  in  the  complaint,  then  and  in  that  case 
you  may,  in  assessing  the  plaintiff '6  damaged,  take  into 
i^onsideration  the  begetting  and  having  such  basta^  child 
by  the  plaintiff,  as  alleged  in  the  complaint,  so  fat^  ai  fou 
may  consider  the  plaintiff*  damaged  in  feelings,  h^t  phin 
and  suffering,  her  humiliatioti  in  niind  ill  hl^Ving  said 
child  by  said  defendant.  But,  in  inch  ease^  you  t^tkgtit 
not  to  consider  the  care,  maintenance,  educifiitibti  W  falsing 
of  said  child  as  damages  in  this  c^us^ ;' 

"6th.  Misconduct  of  the  jury,  in  thi»,  totrit,  thh%  the 
jury  took  with  them  to  the  jury  room  the  instlnictibns, 
or  notes  of  instructions,  of  the  court,  without  the  consent 
of  the  defendant  or  his  counsel ; 

"  7th.  That  the  damages  awarded  by  said  jury  in  their 
verdict  were  excessive." 

The  evidence  is  not  in  the  record ;  hence  no  question 
arises  here  on  the  first,  second  or  seventh  causes  for  a  new 
trial. 

The  third  and  fourth  are  too  indefinite  to  fftise  feny 
question  here.  They  utterly  fail  to  point  out,  or  in  Any 
way  designate,  the  evidence  received  on  the  one  hand,  or 
that  rejected  on  the  other.  Cobble  v.  Tomlinson^  50  Ind. 
550;  Tht  State,  ex  rel.,  etc^  v.  Wilson,  51  Ind.  96;  Heady 
v.  The  Vevay,  etc.,  Turnpike  Co.,  52  Ind.  117. 

This  leaves  for  our  consideration  the  fifth  and  sixth 
causes. 

It  is  objected  to  the  instruction  set  out  in  the  fifth  cause, 
that  it  implies  that  the  action  may  be  maintained,  if  the 
defendant  promised  to  marry  the  plaintiff,  though  the 
plaintiff  did  not  promise  to  marry  the  defendant;  though, 
in  other  words,  the  promises  were  not  mutual.  See  King 
V.  Kersey,  2  Ind.  402.  The  main  purpose  of  the  charge 
seems  to  have  been,  besides  laying  down  the  proposition 
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that  the  verdict  should  accord  with  Ihe  preponderance  of 
the  evidence,  to  lay  down  the  rale  of  damages  in  case  the 
jory  should  find  for  the  plaintiff.  And,  in  respect'  to  the 
rale  of  damages  laid  down,  we  think  the  defendant  can 
not  complain. 

If  the  jarjr  may  have  understood  from  the  charge,  that 
they  might  find  for  the  plaintiff,  upon  proof  that  the  de- 
fendant promised  to  marry  her,  without  proof  that  she 
promised  to  marry  him,  still  the  charge  could  have  done 
no  possible  harm,  as  the  jury  found,  that,  in  point  of  fact, 
the  promises  were  mutual ;  in  other  words,  that  ^<  there 
was  a  marriage  contract  made  between  the  plaintiff  and 
defendant."  This  finding  implies  a  mutual  contract  be- 
tween the  parties. 

We  pass  to  the  sixth  cause — misconduct  of  the  jury* 
The  supposed  misconduct  is  stated  in  the  bill  of  excep- 
tions as  follows : 

William  Burget,  one  of  the  jurors,  took  with  him  from 
the  judge's  desk  a  paper  containing  one  page  of  the  notes 
of  the  instructions  given  by  the  court  to  the  jury  in  the 
cause ;  that  he  took  the  paper  to  the  jury  room  with  him  ; 
that  he  looked  at  it,  but  did  not  read  it ;  that  he  laid  it 
down,  and  that  the  paper  remained  in  the  jury  room 
during  the  deliberations  of  the  jury,  but  that  no  juror 
read  or  examined  it  at  any  time ;  that  the  paper  was  taken 
by  the  juror  by  mistake,  he  supposing  it  to  be  the  written 
interrogatories  in  the  cause ;  that  it  was  returned  by  him 
with  the  verdict  and  interrogatories  into  court,  he  being 
the  foreman  of  the  jury ;  that  the  paper  was  taken  by  the 
juror  into  the  jury  room,  without  the  knowledge  or  con- 
sent of  the  court,  or  of  either  of  the  parties  or  their  at- 
torneys. 

We  are  unable  to  see  any  misconduct  whatever  on  the 
part  of  the  jury,  or  any  one  of  them,  or  any  thing  in  the 
circumstances  that  affords  the  slightest  ground  for  a  new 
trial.  A  simple  mistake  in  the  juror  in  taking  the  paper, 
supposing  it  to  be  the  interrogatories,  can  not  be  imputed 
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to  him  as  misconduct.    Then,  the  mistake  did  no  one  any 
barm,  as  the  paper  was  not  read  by  any  member  of  the 
jury.    It  could,  therefore,  have  had  no  influence  what- 
ever upon  their  verdict. 
The  judgment  below  is  affirmed,  with  costs. 


Stbinmbtz  v.  The  Vbrsaillbs  and  Osgood  Turnpike  Co. 

TuBNFlKE. — DvrectorB. — Irregularity  in  Election. — Action  for  Stock, — Quo  War- 
ranto,— Irregularity  in  the  election  of  the  directors  of  a  turnpike  com- 
pany is  no  defence  to  an  action  hj  such  company  to  collect  stock  sub- 
scribed by  the  defendant  to  its  preliminary  articles  of  association,  though 
it  might  be  ground  for  a  quo  vxjorranto  proceeding  to  oust  such  directors. 

Same. — Pleading, — Compliant, — CaJh  by  Directors, — Where,  in  such  action^ 
the  complaint  alleges  the  election  of  a  board  of  directors,  who  then  lo- 
cated the  turnpike  and  made  calls  for  the  amounts  of  subscriptions,  it  is 
sufficiently  shown  that  such  election  preceded  the  making  of  such  calls. 

Same. — Articlea  of  Association. — Location  of  Towns  and  Oities. — Judicial  No- 
tice.— ^The  articles  of  association  of  such  company,  filed  with  the  com- 
plaint in  such  action,  are  properly  a  part  of  the  complaint,  and  where 
such  articles  state  the  termini  of  the  road  to  be  within  a  certain  county, 
the  courts  of  this  State  will  take  notice  that  a  road  running  from  one 
of  such  termini  to  the  other  is  located  wholly  in  such  county. 

Same. — BesideTice  of  Subscriber. — The  use  of  a  double  comma,  following  the 
name  of  a  subscriber  to  such  articles  of  association,  under  the  name 
of  a  certain  specified  locality,  sufficiently  designates  such  subscriber's 
residence. 

Same. — Failure  to  Degignale  Besidenee. — Where  such  articles  fail  to  desig- 
nate the  residence  of  some  of  the  subscribers,  and  improperly  designate 
that  of  others,  but  the  amount  subscribed  by  those  whose  residence  is 
rightly  designated  is  sufficient  to  make  the  amount  required  by  law, 
such  subscriptions  are  valid. 

Same. — Judgment, — Appraisement  Laws. — Judgment  may  be  rendered  in 
such  action  collectible  without  appraisement. 

From  the  Ripley  Circuit  Court. 

U.  P.  Ferris  and  W.  W.  Spencer,  for  appeUant. 
G.  JDurhin,  for  appellee. 
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WoBDKN,  J. — ^This  was  an  action  by  the  appellee,  against 
the  appellant,  to  recover  the  amonnt  of  one  handred  dol- 
lars, sabscribed  by  the  defendant  to  the  preliminary  arti- 
cles of  the  plaintiff's  association. 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
oyermled,  and  exception. 

The  defendant  answered  in  five  paragraphs.  The  first, 
which  we  suppose  was  the  general  denial,  was  withdrawn. 
A  demurrer  was  sustained  to  each  of  the  other  para- 
graphs, and  there  was  final  judgment  for  the  plaintiff. 

We  proceed  to  consider  the  points  made  in  the  brief 
of  counsel  for  the  appellant. 

The  complaint  alleges,  that,  after  the  filing  of  the  arti- 
cles of  association  in  the  office  of  the  recorder  of  the 
county,  viz.,  in  1874,  "  five  directors  were  elected  by  the 
stockholders  of  said  company,  and  proceeded  to,  and  did, 
locate  said  road  on  the  route  specified  in  the  articles  of 
association,        3|e        hc        *        ^^^^  ^\^^  qq  ^he  22d  day 

of  May,  1874,  require  payment  from  subscribers,"  etc. 

Here  the  complaint  goes  on  to  specify  the  calls  made. 

The  statute  requires,  that  notice  of  the  first  election  for 
directors  shall  be  given  by  two  weekly  publications  in 
some  newspaper  printed  on  or  near  the  route  of  the  road. 
1  R.  S.  1876,  p.  655,  sec.  2. 

It  was  urged,  that  the  complaint  was  bad,  because  it 
did  not  allege  that  the  proper  notice  had  been  given  of 
the  election  for  directors.  Any  irregularity  in  the  elec- 
tion of  directors  is  no  ground,  on  which  the  payment  of  a 
subscription  for  stock  can  be  resisted,  though  it  might  be 
ground  for  a  quo  warranto  to  oust  the  directors.  TTie  Cov- 
ingtoTiy  etc.y  Plank  Road  Co.  v.  Moore^  8  Ind.  510 ;  Johnson 
V.  The  Crawfordsville^  etc.y  Railroad  Co.y  11  Ind.  280.  The 
validity  of  an  election  of  directors  can  not  be  attacked  in 
this  collateral  way. 

In  the  case  of  Miller  v.  The  Wild  Cat  Gravel  Road  Co., 
52  Ind.  51,  it  was  held,  that  an  allegation  that  the  calls 
were  made  by  the  board  of  directors  of  the  plaintiff  was 
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sufficient,  without  alleging,  in  terms,  that  a  board  of 
•directors  had  been  elected,  because  calls  could  not  have 
been  made  by  a  board  of  directors  unless  such  board  had 
been  elected. 

It  is  also  urged,  that  the  complaint  was  bad,  because  it 
did  not  show  that  the  directors  were  elected  before  the 
«alls  were  made.  This  is  shown  by  the  complaint,  as  we 
understand  it.  The  complaint  alleges  the  election  of  the 
•directors,  and  that  the  directors  proceeded  to  locate  the 
road,  and  to  make  the  calls. 

It  is  further  urged,  that  the  complaint  should  have 
shown  that  the  road  was  located  in  Ripley  county  only, 
in  order  that  it  might  appear  that  filing  the  articles  of 
association  in  that  county  was  sufficient.  This  is  shown 
by  the  complaint. 

The  articles  of  association,  filed  with  the  complaint,  are 
properly  a  part  thereof,  because  they  are  the  foundation 
of  the  action.  The  articles  specify  the  terminal  points  of 
the  road,  and  state  them  to  be  in  Ripley  county,  and  State 
•of  Indiana.  Then  the  complaint  alleges,  that  the  road 
was  located  on  the  route  specified  in  the  articles  of  asso- 
ciation. The  road  was  to  run  from  the  town  of  Versailles 
to  Osgood,  terminating  at  specified  points  in  each  of  those 
places.  And  we  will  take  notice,  that  a  road  running 
from  one  of  those  places  to  the  other  will  not  run  out  of 
Ripley  county. 

The  objections  to  the  complaint  are  not  well  taken. 

We  proceed  to  the  answer.  The  fourth  and  fifth  par- 
agraphs only  need  be  considered,  as  no  objection  is  urged, 
in  the  brief  of  counsel  for  the  appellant,  to  the  ruling 
below  as  to  the  second  and  third.  The  fourth  and  fifth 
were  substantially  alike,  but  the  fourth  was  pleaded  in  bar, 
and  the  fifth  in  abatement,  of  the  action. 

These  paragraphs  make  the  articles  of  association  a 
part  thereof,  and  allege,  that  the  road  was  five  and  one- 
eighth  miles  in  length,  making  a  stock  subscription  of 
Iwo  thousand  five  hundred  and  sixty-two  dollars  and  fifty 
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cents  necessary.  They  allege,  that  the  residence  of  some 
of  the  sabscribers  was  not  stated  at  all  in  the  articles,  as 
required  by  the  statute,  and  that  others  were  only  stated 
by  placing  the  double  comma  under  the  name  of  a  place 
previously  written ;  and  that  the  place  of  residence  of 
other  subscribers  was  wrongfully  stated,  they  residing 
elsewhere  than  at  the  place  stated.  Hence,  it  was  con- 
cluded, that  there  was  not  a  valid  subscription  for  the 
necessary  amount  of  stock. 

In  looking  at  the  articles,  we  find,  that,  by  leaving  out 
of  view  all  those  subscriptions  where  the  residence  of  the 
subscriber  is  not  stated,  and  all  those  whose  residence  is 
alleged  to  have  been  wrongfully  stated,  there  was  a  much 
larger  subscription  than  is  required  by  the  statute,  if  we 
include  those  marked  by  a  double  comma  under  a  place 
already  stated,  thus : 

Names  of  subscribers.         Kesidence.        No.  of  shares.  Amount. 

William  A.  Wayland,  Versailles.  1  $50.00. 

Benj.  F.  Spencer,  "  2  100.00. 

We  have  heretofore  had  occasion  to  consider  this  ques- 
tion, and  concluded,  that  the  residence  of  a  party  was 
sufficiently  indicated  in  the  above  manner.  Miller  v.  The 
Wild  Cat  Gravel  Road  Co.j  supra.  We  see  no  reason  to 
change  the  conclusion  then  arrived  at. 

This  view  renders  it  unnecessary  that  we  should  deter- 
mine the  eftect  of  a  mis-statement  by  a  subscriber  of  his 
residence. 

The  court  committed  no  errors  in  sustaining  the  de- 
murrers to  these  paragraphs. 

Judgment  was  rendered  collectible  without  appraise- 
ment. This  was  authorized  by  the  statute.  1  R.  S.  1876, 
p.  661,  sec.  19. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent,  damages. 
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Eggbbs  bt  al.  v.  Eggbrs  Vt  AL. 

WiLifc — I7h9anity  of  Testator, — A  person  who  has  become  the  victim  of  men- 
tal derangement,  amounting  to  insanity  in  any  form,  is,  nnder  the  statute 
of  this  State,  incompetent  to  make  a  will. 

Same. — Instruction  to  Jwry. — BcariMl  InscmUy. — On  the  trial  of  an  action  to 
revoke  the  probate  of  the  will  of  a  testator  on  the  alleged  ground  of  his 
insanity,  an  instruction  to  the  jury,  that,  though  the  testator  might  have 
been,  to  some  extent,  insane,  yet  such  insanity  would  not  avoid  the  will, 
unless  it  could  be  shown  to  have  entered  into  or  affected  the  will  itself, 
is  erroneous. 

Same. —  Witness. — Exiperi, — ^It  is  error  in  the  court  in  such  action,  in  in- 
structing the  jury  as  to  the  opinions  of  witnesses  r^arding  the  sanity  of 
the  testator,  and  as  to  the  opinions  of  experts  upon  hypothetical  questions, 
to  direct  them  as  to  the  weight  to  be  given  to  such  evidence. 

SAme. — An  instruction  to  the  jury  in  such  case,  that  "  the  testimony  of 
experts  is  usually  of  very  little  value  in  determining  the  sanity  or  in- 
sanity of  a  party,''  is  erroneous. 

Same. — GredihUity, — ^The  credibility  of  experts  testifying  as  witnesses  is 
tested  by  the  same  rules  as  are  applied  to  any  other  class  of  witnesses. 

From  the  Boone  Circuit  Court. 

W.  B.  WallSj  for  appellants. 
J.W.  Clements^  for  appellees. 

Niblack,  J. — This  was  a  proceeding,  in  the  court  below, 
to  set  aside  an  instrument  in  writing,  with  the  probate 
thereof,  purporting  to  be  the  last  will  and  testament  of 
Hugh  Eggers,  deceased,  late  of  Boone  county. 

The  plaintiffs  Landrine  Eggers  and  Sarah  Eliza  Brindle 
were  the  only  children  of  the  deceased,  and  the  other 
plaintiff,  John  P.  Brindle,  was  the  husband  of  the  said 
Sarah  Eliza.  The  defendant  Sarah  Eggers  was  the  de- 
cedent's widow,  and  the  other  defendants,  John  Eggers, 
Lou  Brindle  and  Charles  Brindle,  were  his  grandchildren, 
and  all  were  beneficiaries  under  the  alleged  will. 

The  complaint,  as  amended  before  the  trial,  consisted 
of  two  paragraphs. 

The  first  charged,  that  the  instrument  in  question  was 
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procured  to  be  executed  by  the  fraud  iand  undue  influence 
of  the  said  Sarah  Eggers  and  others. 

The  second  charged,  that,  at  the  time  of  its  execution, 
the  deceased  was  of  unsound  mind,  and  incapable  of 
making  a  valid  will. 

The  defendants  answered  in  general  denial. 

There  was  a  trial  by  a  jury,  and  a  verdict  and  judg- 
ment  for  the  defendants. 

On  the  trial,  the  court  instructed  the  jury,  among 
other  things,  that 

"  The  symptoms  of  insanity  are  quite  incapable  of  de- 
scription or  classification.  Insanity  is  sometimes  quite 
obvious.  At  other  times,  it  appears  in  so  subtle  a  form 
as  to  elude  the  observation  of  the  most  experienced  phy- 
sicians. The  belief  in  the  existence  of  mere  illusions  or 
hallucinations,  the  creatures  purely  of  the  imagination, 
such  as  no  sane  man  could  believe  in,  are  unequivocal 
evidences  of  insanity ;  but  even  this  would  not  be  suffi- 
cient to  avoid  a  will,  unless  such  delusion  or  insanity  had 
entered  into,  or  affected,  the  will  itself;  and  where  the 
party  has  correct  perceptions,  he  will  generally  be  found 
competent  to  make  an  understanding  disposition  of 
property  and  a  valid  will,  unless,  from  imbecility,  he  is 
incapable  of  estimating  the  just  relations  of  things,  or  of 
fully  recollecting  the  elements  of  a  will." 

By  this  instruction,  the  court  evidently  intended  to  be 
understood  to  mean,  that,  although  a  person  might  be,  to 
some  extent,  insane  when  he  executed  a  will,  yet  such 
insanity  would  not  avoid  the  will,  unless  it  could  be  shown 
to  have  entered  into,  or  affected,  the  will  itself.  Indepen- 
dently of  any  statutory  provision  on  the  subject,  that 
might  be  considered  as  the  law,  as  applied  to  what  i» 
termed  partial  insanity,  see  1  Jarman  Wills,  4th  Am. 
ed.,  p.  60.  Our  statute,  however,  does  not  permit  a 
person  "  of  unsound  mind  "  to  make  a  will.  2  R.  S.  1876, 
p.  570,  sec.  1. 

"  The  phrase  *  of  unsound  mind,'   includes  idiots,  non 
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compotes,  lunatics,  and  distracted  persons."  2  R.  S.  1876, 
p.  313,  sec.  797.  Also,  monomaniacs.  2  R.  S.  1876,  p.  598, 
sec.  1. 

In  the  case  of  Willett  v.  Porter j  42  Ind.  250,  it  was,  in 
effect,  decided,  that  the  words  ^^of  unsound  mind"  in- 
clude every  species  of  unsoundness  of  mind. 

Adhering  to  that  construction,  as  we  feel  justified  in 
doing,  partial  insanity  is  necessarily  included  as  one  of  the 
forms  of  mental  unsoundness.  It  is  often  difficult  to  decide 
when  eccentricity,  or  a  merely  capricious  imagination,  ter- 
minates, and  when  actual  mental  derangement  hegins ;  hut 
when  a  person  has  hecome  the  victim  of  a  mental  de- 
rangement, amounting  to  insanity  in  any  form,  we  are  of 
the  opinion,  that,  under  our  statute,  he  is  incompetent  to 
make  a  will. 

We  think  the  instruction  was,  therefore,  erroneous. 

The  court  also  instructed  the  jury,  that 

^^  Some  witnesses  have  given  their  opinions  of  the  con- 
dition of  the  mind  of  the  testator  ahout  the  time  of  the 
execution  of  the  will,  hasing  such  opinions  upon  facts 
stated  hy  themselves  to  you.  These  opinions  are  a  very 
weak  class  of  testimony,  and  depend  upon  the  facts  stated 
for  weight.  If  the  facts  properly  support  the  opinions, 
those  opinions  are  of  some  value,  but,  if  they  are  not 
supported  hy  the  facts,  they  are  of  no  value  whatever. 
Some  persons  have  been  introduced  as  experts  on  the 
question  of  unsoundness.  These  witnesses  gave  opinions 
based  upon  hypothetical  cases.  These  opinions  are  of  no 
value,  unless  the  hypothetical  cases  put  to  the  experts  are 
fully  sustained  by  the  evidence  given  in  the  cause.  If 
the  hypothetical  cases  are  fully  proved  by  the  evidence, 
and  the  experts  understand  the  subject  upon  which  their 
opinions  are  given,  those  opinions  ought  to  have  some 
weight,  but  the  testimony  of  experts  is  usually  of  very 
little  value  in  determining  the  sanity  or  insanity  of  a 
party.  The  opinions  of  experts  are  not  so  highly  re- 
garded now  as  formerly;  for,  while  they  sometimes  afford 
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^d  in  the  determinatioQ  of  facts,  it  often  happens  that 
experts  can  be  found  to  testify  to  any  theory,  however 
absurd;  and  they  frequently  come  with  biased  minds,  pre- 
pared to  support  the  cause  in  which  they  are  embarked. 
I  do  not  wish  to  be  understood,  that  the  witnesses  called 
in  this  case  are  biased.  You  are  the  judges  of  that 
matter." 

We  are  of  the  opinion,  that  this  instruction  was  also 
erroneous.  It  underrated  too  much  the  value  of  the  tes- 
timony of  experts  as  a  class.  The  value  of  such  testimony 
depends  as  much  upon  all  the  facts  and  circumstances 
connected  with  each  particular  case  as  that  of  any  other 
class  of  witnesses.  It  is  for  the  court  first  to  decide 
whether  a  witness  is  competent  to  testify  as  an  expert ; 
but,  when  permitted  to  testify,  an  expert  stands  substan- 
tially on  the  same  footing  as  any  other  witness  as  to  cred- 
ibility. His  testimony  may  be  valuable,  or  it  may  not  be, 
depending  upon  the  manner  in  which  it  may  be  able  to 
withstand  the  usual  tests  of  credibility  which  may  be  ap- 
plied to  it.    Davis  v.  The  State^  85  Ind.  496. 

It  is  true,  as  a  general  rule,  that,  where  the  opinion  of 
an  expert  is  founded  upon  a  hypothetical  case,  his  opinion 
can  not  be  considered  of  material  value,  unless  the  hypo- 
thetical case  put  to  him  is  fully  sustained  by  the  evidence. 
Yet  exceptions  to  this  rule  may  arise,  where  the  hypo- 
thetical case  is  susceptible  of  division,  and  a  part  of  it 
only  is  sustained  by  the  evidence. 

Again,  we  think  the  court  was  mistaken  in  saying,  that 
*'  the  testimony  of  experts  is  usually  of  very  little  value 
in  determining  the  sanity  or  insanity  of  a  party." 

The  contrary  rather  seems  to  us  to  be  the  rule.  Touch- 
ing such  an  issue,  the  testimony  of  experts  is  usually 
regarded  as  an  important  element  in  the  cause.  Our  stat- 
ute for  the  admission  of  patients  into  the  Hospital  for 
the  Insane  fully  recognizes  the  value  of  medical  witnesses 
when  inquiring  into  cases  of  alleged  insanity. 

We  do  not  know  on  what  authority  the  court  said  to 
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the  jury,  that  "  the  opinions  of  experts  are  not  so  highly 
regarded  now  as  formerly/'  and  we  are  inclined  to  think, 
that  such  is  not  the  recognized  doctrine  of  the  author- 
ities. 

A  modern  author  says : 

"The  whole  system  of  experts,  as  now  used,  is  com- 
paratively a  modern  experiment.  It  has  grown  out  of 
the  wonderful  growth  and  increase  of  science  in  modern 
days,  and  the  development,  by  that  means,  of  what  was 
before  too  recondite  to  be  any  thing  more  than  conjec- 
tural in  the  minds  even  of  the  wisest."  "Washburn 
Experts,  1  Am.  Law  Rev.,  p.  62. 

Experts  may  not  well  understand  the  subject  about 
which  they  testify ;  they  may  be  biased  in  favor  of  the 
party  who  calls  them ;  they  may  base  their  conclusions 
on  false  theories  or  on  mistaken  premises,  or  the  facts 
may  be  against  them.  These  objections,  when  well  taken, 
go  only  to  their  credibility,  and  we  know  of  no  rule 
which  applies  them  with  greater  force  to  experts  than  to 
other  witnesses. 

Both  the  instructions  above  quoted  being  material  to 
the  interests  involved  on  the  trial,  we  must  presume  they 
affected  the  minds  of  the  jury  injuriously  to  the  appel- 
lants. 

Other  questions  of  minor  importance  are  presented  by 
the  record,  but,  as  they  may  not  again  arise  in  the  cause, 
we  will  not  now  consider  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
itnd  the  cause  is  remanded  for  a  new  tri£il. 
Vol.  LVII.— 80 
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SuFBEME  Court. — AsngnmerU  <^  Error, — Superior  Court. — iVactioe.— An  as- 
signment as  error,  on  appeal  to  the  Supreme  Court  from  the  Superior 
Court,  that  the  latter  court  erred  at  general  term  in  affirming  its  judg- 
ment at  special  term,  presents  for  decision  all  errors  properly  assigned 
at  general  term. 

Intebbooatories  to  Jury. — Antwere. — Oeneral  VerdicL — Unless  the  facts 
found  specially  by  a  jury  trying  a  cause,  in  answer  to  interrogatories,  are 
inconsistent  with  their  general  verdict,  the  latter  must  stand. 

Principal  and  Agent. — Real  Estate  Broker. — Pleading. — Instrvetion  to  Jury, 
— Broker  Acting  for  both  Vendor  and  Vendee. — In  an  action  by  a  vendor 
of  certain  real  estate,  to  recover  for  moneys  alleged  to  have  been  collected 
by  the  defendant  as  the  broker  of  the  former,  and  unlawfully  detained, 
the  defendant  answered,  that  the  plaintiff,  with  full  knowledge  that 
the  defendant  was  acting  as  the  broker  of  the  purchaser  in  making  in- 
vestments for  the  latter  in  real  estate,  had  employed  the  defendant,  at  a 
stipulated  commission,  to  sell  such  real  estate  at  a  specified  price ;  that  he 
had  made  such  sale,  receiving  from  the  purchaser  a  sum  exceeding  the 
price  of  the  realty,  had  paid  such  price,  less  his  commission,  over  to  the 
plaintiff,  and  had  retained  the  excess  as  the  price  of  his  services  ren- 
dered to  the  purchaser  in  making  the  investment. 

Mddf  that  an  instruction  to  the  jury  trying  such  cause,  that  such  answer 
admitted  the  possession  and  retention  by  the  defendant  of  moneys  re- 
ceived by  him  from  the  sale  of  such  real  estate,  was  erroneous. 

ffeldf  also,  that,  in  such  case,  the  defendant  might  lawfully  receive  com- 
pensation for  his  services  from  both  vendor  and  vendee. 

Prom  the  Marion  Superior  Court. 

J.  T.  Dye  J  A.  C.  Harris  j  J.  E.  McDonald.^  J.  M.  Buttery 
Fl  B.  McDonald  and  G.  C.  Butler^  for  appellants. 

B.  HarrisoUy  C.  C.  Hines  and  W.  H.  S.  Miller^  for  ap- 
pellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appellants^ 
as  defendants,  in  the  court  below. 

Appellee's  complaint  was  in  three  paragraphs. 

In  the  first  paragraph  of  its  complaint,  the  appellee 
alleged,  in  substance,  that  on  the  —  day  of  July,  1873, 
•the  appellants  were,  and  had  ever  since  been,  copartners 
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in  business,  under  the  firm  name  of  G.  W.  Alexander  k 
Co. ;  that  on  or  about  said  day  the  appellee  employed  the 
appellants,  as  such  copartners,  to  sell  certain  real  estate 
of  the  appellee,  upon  a  commission  of  one  and  one-half 
per  centum,  and  the  appellants  undertook  therefor  to  sell 
the  same,  and  to  procure  purchasers  therefor,  and  to  pay 
the  proceeds  over  to  the  appellee;  that  thereafter,  the 
appellants  did  procure  said  real  estate  to  be  purchased  by 
various  persons,  and  did  procure  from  appellee,  for  deliv- 
ery to  said  purchasers,  proper  deeds,  duly  executed,  con- 
veying to  said  purchasers  the  several  lots  by  them  respec- 
tively purchased ;  that  the  appellants,  since  said  sale,  had 
reported  to  appellee,  that  said  purchases  and  sales  were 
made  for  the  total  aggregate  sum  of  one  hundred  and 
eighteen  thousand  one  hundred  and  thirty  dollars, 
whereas,  in  truth  and  in  fact,  said  sales' were  made  by 
the  appellants  for  a  much  larger  sum,  to  wit,  for  the 
aggregate  sum  of  one  hundred  and  twenty-five  thousand 
dollars,  and  the  amount  thereof,  in  promissory  notes, 
bonds  and  other  securities,  and  in  cash,  has  been  paid  by 
the  said  several  purchasers  to  the  appellants  as  appel- 
lee's agents ;  that  the  appellants  had  accounted  to  appellee, 
and  turned  over,  in  money,  notes,  bonds  and  other  securi- 
ties,  on  said  purchase-money,  in  all  the  sum  of  one  hun- 
dred  and  sixteen  thousand  three  hundred  and  six  dollars 
and  twenty-seven  cents,  and,  on  demand,  had  and  still 
whoUy  failed  and  refusek  to  ;«3connt  for,  Jr  to  pay  over, 
any  part  of  the  residue  of  said  purchase-money ;  where- 
fore the  appellee  said  that  the  appellants  were  justly 
indebted  to  appellee  in  the  sum  of  nine  thousand  dollars, 
for  which  sum  the  appellee  demanded  judgment. 

In  the  second  paragraph  of  said  complaint,  the  appellee 
alleged  substantially  the  same  facts  as  in  the  first  para- 
graph, but  with  some  diflference  in  the  phraseology  thereof; 
and,  in  the  conclusion  of  said  second  paragraph,  it  was 
alleged  that  the  appellants  wrongfully,  falsely  and  fraud- 
ulently, with  the  intent  to  cheat  and  defraud  the  appellee, 
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had  and  still  failed  and  refused  to  render  a  true  and  just 
account  of  the  proceeds  of  the  sales  of  said  real  estate, 
and,  on  demand,  to  turn  over  to  the  appellee  the  said  notes, 
bonds,  securities  and  moneys  received  by  them  as  the 
appellee's  agents ;  to  the  appellee's  damage  in  the  sum  of 
nine  thousand  dollars.     Wherefore,  etc. 

The  third  paragraph  of  the  complaint  is  merely  a  com- 
mon count,  by  the  appellee,  against  the  appellants,  for  the 
recovery  of  said  sum  of  nine  thousand  dollars,  as  so  much 
money  had  and  received  by  the  appellants  for  the  use  of 
the  appellee,  which  was  due  and  unpaid.   Wherefore,  etc. 

To  the  appellee's  complaint,  the  appellants  answered 
specially,  in  a  single  paragraph.  In  giving  the  substance 
of  this  answer,  we  adopt  substantially  the  abstract  thereof, 
furnished  by  the  learned  counsel  of  the  appellants,  in 
their  argument  of  this  cause,  in  this  court,  as  follows : 

"  The  defendants  answered  specially,  that,  during  the 
year  1873,  they  were  largely  engaged  in  business,  as  real 
estate  brokers,  and  had  a  large  acquaintance  as  such 
brokers,  in  this  and  other  states ;  that  in  August,  1873, 
they  learned  the  University  proposed  to  put  a  large  part 
of  its  campus  in  the  market,  as  an  addition  to  Indian- 
apolis; that  they  then  had  a  large  number  of  customers 
residing  abroad,  who  were  seeking  investments  through 
them  in  city  property ;  that,  on  the  27th  of  said  month, 
they  selected  for  some  of  their  customers  certain  lots, 
aggregating  in  all  eighteen  thousand  dollars,  at  the  prices 
then  fixed  and  established ;  that  they  soon  after  learned 
that  they  could  furnish  customers  for  a  large  number  of 
lots,  if  the  price  was  lowered  fifteen  per  cent.  And  they 
then  proposed,  if  the  plaintiff  would  make  sales  at  a  dis- 
count  of  fifteen  per  cent.,  and  also  discount  the  purchases 
already  made  of  eighteen  thousand  dollars  in  the  same 
way,  that,  for  an  agreed  commission  of  one  and  one-half 
per  cent.,  they  would  agree  *  to  take,  select  immediately, 
and  furnish  buyers  for,  an  amount  in  value  of  not  less 
than  one  hundred  thousand  dollars, of  said  lots;'  that  this 
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proposition  was  accepted ;  that  they  immediately  marked 
on  a  plat  the  lots  they  undertook  to  furnish  buyers  for, 
under  their  contract,  which  was  agreed  to  by  Dr.  Jame- 
son, acting  for  the  University ;  that  they  had  furnished 
buyers  for  all  the  lots  so  taken  at  said  discount  price ; 
that  the  sales  had  been  made,  deeds,  money  and  notes 
passed,  according  to  the  terms  fixed,  and  they  had  fully 
accounted  to  the  University  for  the  agreed  price  of  said 
lots,  and  paid  over  the  proceeds,  less  their  agreed  com- 
missions. And  that  the  money  received  by  them  from 
their  customers,  over  the  said  price  agreed  on,  was  paid 
to  and  received  by  them,  as  and  for  their  compensation 
for  selecting  and  purchasing  said  lots  for  them,  and  for 
other  services,  and  not  as  purchase-money  going  to  the 
University.  The  words  of  the  answer  are,  *And  that  any 
and  all  other  money,  received  by  them  on  account  of  such 
sales  and  purchases,  over  and  above  one  and  one-half 
per  cent,  commission  paid  by  plaintiff^  has  been  paid  to 
them  by  their  customers,  as  and  for  their  commissions 
for  purchasing  said  lots  for  them.' " 

Appellee  demurred  to  appellants'  answer,  for  the  want  ot 
sufficient  facts  therein  to  constitute  a  defence  to  the  action, 
which  was  overruled ;  but  no  reply  was  filed  to  said  an- 
swer. 

The  cause  was  tried  by  a  jury,  in  the  court  below  at 
special  term,  and  a  general  verdict  was  returned  for  the 
appellee,  assessing  its  damages  in  the  sum  of  one  thou- 
sand nine  hundred  and  eighty-two  dollars  and  fifty  cents. 
And  the  jury  also,  under  the  direction  of  the  court,  at 
the  request  of  the  appellants,  returned  with  their  general 
verdict  their  special  findings  upon  particular  questions  of 
fact,  stated  to  them  in  writing,  as  follows : 

"  1.  Did  not  the  defendants,  Alexander  and  Bronson, 
make  a  proposition,  that  if  the  proposition  of  The  Builders 
and  Manufacturers  Association,  to  buy  certain  lands  of 
the  University,  was  accepted,  they,  said  defendants,  would 
select  at  once,  and  bind  themselves  to  furnish  buyers  for, 
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flOOyOOO.OO  worth  of  the  University  lots,  at  a  discount  of 
15  per  cent,  from  the  original  prices  asked,  and  that  they 
would  receive  from  the  UniverBity,  as  consideration  for 
said  contract,  1^  per  cent,  commission? 

**  Answer.     Yes. 

^  2.  Did  not  Dr.  Jameson  afterward  inform  defendants 
that  their  proposition  was  *  all  right,'  and  that  it  was  ac- 
cepted? 

"Answer.    Yes. 

"  8.  Did  not  Dr.  Jameson,  on  or  ahoat  the  3d  day  of 
September,  1878,  go  to  the  office  of  Alexander  and  Bron- 
son,  and  request  them  to  select,  and  designate  on  a  plat, 
the  lots  that  they  desired  to  select  and  farnish  buyers 
for,  nnder  their  said  agreement  ? 

"Answer.    Yes. 

"  4.  Did  not  Alexander  and  Bronson,  at  the  request  of 
Dr.  Jameson,  on  or  about  the  3d  day  of  September,  1873, 
select,  and  designate  on  a  plat,  the  lots  they  desired  to 
select  and  furnish  buyers  for,  under  their  said  agreement? 

**  Answer.    Yes. 

"  5.  Did  not  Dr.  Jameson  accept  and  take  with  him, 
from  the  office  of  Alexander  and  Bronson,  the  plat  upon 
which  defendants  had  selected  and  designated  the  lots  they 
desired  to  select  and  furnish  buyers  for,  under  their  said 
contract? 

"Answer.    Yes. 

"  6.  Did  not  Alexander  and  Bronson,  on  or  about  the 
27th  of  August,  1878,  and  before  they  made  any  contract 
to  select,  and  furnish  buyers  for,  lots,  take  and  select,  as 
purchasers  for  Mauzy,  some  lots  on  the  original  plat,  at 
the  full  original  price  ? 

"Answer.    Yes. 

"7.  Did  not  Dr.  Jameson  afterward  lower  the  price  of 
these  Mauzy  lots,  and  allow  them  to  go  in  under  the  con- 
tract of  Alexander  and  Bronson  to  select  and  furnish  buy- 
ers for  lots  at  a  discount  of  16  per  cent,  from  the  original 
price  asked  ? 
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"Answer.    Yes,  for  benefit  of  Mauzy. 

"  8.  Did  not  defendants  abow  to  Dr.  Jameson  the  let- 
ter and  dispatch  from  A.  G.  Mauzy,  and  'the  two  dis- 
patches from  H.  S.  Walker,  introduced  in  evidence,  before 
Dr.  Jameson  received  from  defendants  the  (plat  upon 
which  they  had  selected  and  marked  the  lots  for  which 
they  were  to  furnish  buyers? 

"Answer.     Yes. 

"  9.  Did  not  Dr.  Jameson  know,  that  defendants, 
Alexander  and  Bronson,  were  acting  «b  purchaeers  for  the 
Mauzys  and  H.  S.  Walker? 

"Answer.    Yes.' 

"10.  Have  not  Alexander. and  Sronson  paid  over  and 
fully  accounted  for  all  that  the  lots  sold  by  them  amounted 
to  at  the  discount  price? 

"Answer.,   Yes. 

"11.  Did  not  Dr.  Jameson,  on  or  about  the  8d  of  •Sep- 
tember, 1873,  and  immediately  after  defendants  had 
selected,  and  marked  upon  the  plats,  the  lots  for  which 
they  were  to  furnish  buyers,  request  Alexander  and  Bron- 
son not  to  sell  any  more  lots  at  a  discount  of  16  per  oetit. 
from  the  original  price  asked  ? 

"Answer.    Yes." 

And  the  appellants  moved  the  court  below,  at  special 
term,  in  writing,  for  judgment  in  their  favor  upon  the 
special  findings  of  facts  by  the  jury,  notwithstanding  the 
general  verdict;  which  motion  was  overruled,  and  to  this 
decision  the  appellants  excepted. 

The  appellants  then  moved  the  court  below  dt  special 
term,  on  written  causes  therefor,  for  a  new  trial  of  this 
action ;  and  this  motion  having  been  overruled,  and  ap- 
pellants' exception  saved  to  this  ruling,  judgment  was 
Tendered  on  the  general  verdict. 

From  this  judgment,  an  appeal  was  duly  taken  to  the 
<iourt  below  in  general  term.  On  the  errors  there  assigned, 
the  judgment  of  the  court  at  special  term  was  affirmed 
hj  the   judgment  of  the  court  in  general  term,  from 
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which  latter  judgment  this  appeal  is  now  here  prose- 
cuted. 

In  this  court,  the  appellants  have  assigned  as  error  the 
decision  of  the  court  below  in  general  term,  in  affirming 
the  judgment  of  the  court  at  special  term.  This  assign- 
ment of  error  presents  for  our  consideration  the  questions 
raised  by  the  errors  assigned  by  the  appellants  in  the 
court  below  in  general  term. 

These  alleged  errors  were  as  follows : 

1st.  That  the  court  at  special  term  had  erred  in  over- 
ruling the  appellants'  motion  for  judgment  in  their  favor 
on  the  special  findings ;  and, 

2d.  That  the  court  at  special  term  had  erred  in  over- 
ruling the  appellants'  motion  for  a  new  trial. 

Before  we  proceed  to  the  consideration  of  the  questions 
presented  by  these  alleged  errors,  we  deem  it  necessary 
to  a  proper  and  correct  understanding  of  this  cause,  that 
we  should  put  together,  in  a  connected  and  narrative  form,, 
the  facts  of  the  case  as  contained  in  the  special  findings 
of  the  jury.  By  applying  the  answers  of  the  jury  to  the 
questions  submitted  to  them,  and  by  using  the  affirmative^ 
instead  of  the  interrogative,  form  of  language,  it  will  be 
seen,  that  the  jury  specially  found  the  following  facts: 

The  appellants  made  a  proposition,  that,  if  the  propo- 
sition of  The  Builders  and  Manufacturers  Association  to 
buy  certain  lands  of  the  University  was  accepted,  they,, 
the  appellants,  would  select  at  once,  and  bind  themselves 
to  furnish  buyers  for,  one  hundred  thousand  dollars*^ 
worth  of  the  University  lots,  at  a  discount  of  fifteen  per 
cent,  from  the  original  prices  asked,  and  that  they  would 
receive  from  the  University,  as  consideration  for  said  con- 
tract, one  and  one-half  per  cent,  commission.  Dr.  Jameson 
afterward  informed  the  appellants,  that  their  proposition 
was  "  all  right,"  and  that  it  was  accepted.  On  or  about 
the  3d  of  September,  1873,  Dr.  Jameson  went  to  the  office 
of  the  appellants,  and  requested  them  to  select,  and  desig- 
nate on  a  plat,  the  lots  that  they  desired  to  select  and 
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furnish  buyers  for,  under  their  said  agreement.  At  the 
request  of  Dr.  Jameson,  on  or  about  the  3d  of  Septem- 
ber, 1878,  the  appellants  did  select,  and  designate  on  a 
plat,  the  lots  they  desired  to  select  and  furnish  buyers  for, 
under  their  said  agreement.  Dr.  Jameson  accepted  and 
took  with  him,  from  the  appellants'  office,  the  plat  upon 
which  the  appellants  had  selected  and  designated  the  lots 
they  desired  to  select  and  furnish  buyers  for,  under  their 
said  contract.  The  appellants,  on  or  about  the  27th  of 
August,  1873,  and  before  they  made  any  contract  to  select 
and  furnish  buyers  for  lots,  took  and  selected,  as  pur- 
chasers for  Mauzy,  some  lots  on  the  original  plat,  at  the 
full  original  price.  Afterward,  Dr.  Jameson  lowered  the 
price  of  these  Mauzy  lots,  "  for  the  benefit  of  Mauzy,'^ 
and  allowed  them  to  go  in  under  the  contract  of  the  ap- 
pellants to  select  and  furnish  buyers  for  lots  at  a  discount 
of  fifteen  per  cent,  from  the  original  price  asked.  The 
appellants  showed  to  Dr.  Jameson  the  letter  and  dispatch 
from  A.  G.  Mauzy,  and  the  two  dispatches  from  H.  8. 
Walker,  introduced  in  evidence,  before  Dr.  Jameson  re- 
ceived from  appellants  the  plat  upon  which  they  had 
selected  and  marked  the  lots  for  which  they  were  to  fur- 
nish buyers.  Dr.  Jameson  knew,  that  the  appellants  were 
acting  as  purchasers  for  the  Mauzys  and  H.  S.  Walker. 
The  appellants  had  paid  over,  and  fully  accounted  for,  all 
that  the  lots  sold  by  them  amounted  to  at  the  discount 
price.  On  or  about  the  3d  of  September,  1873,  and  im- 
mediately after  the  appellants  had  selected,  and  marked 
upon  the  plats,  the  lots  for  which  they  were  to  furnish 
buyers.  Dr.  Jameson  requested  the  appellants  not  to  sell 
any  more  lots  at  a  discount  of  fifteen  per  cent,  from  the 
original  price  asked. 

These  were  the  facts  specially  found  by  the  jury  trying 
this  cause. 

It  is  manifest,  we  think,  that  the  facts  thus  found 
were  not  inconsistent  with  the  general  verdict  of  the 
jury.    Every  word,  paragraph  and  sentence  of  the  special 
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findings  may  have  been,  and  doubtlese  were,  strictly  and 
literally  true ;  bat  unless  the  special  findings  of  the  feuitB  are 
inconsistent  with  the  general  verdict,  the  former  will  not 
control  the  latter  in  any  way.  2  R.  8. 1876,  p.  172,  sec. 
337;  Thompson  v.  The  Cincinnati^  etc.,  Bailroad  Co,,  54 
Ind.  197. 

In  the  case  at  bar,  we  utterly  fail  to  see  any  inconsist- 
ency between  the  special  findings  of  the  facts  and  the 
general  verdict.  And,  therefore,  we  hold,  that  no  error 
was  committed  by  the  court  below,  in  overruling  the  ap- 
pellants'  motion  for  judgment  in  their  favor  on  the 
special  findings  of  facts,  notwithstanding  the  general  ver- 
dict. 

The  second  alleged  error,  assigned  by  the  appellants  in 
the  court  below  m  general  term,  was  the  overruling  of 
their  motion  for  a  new  trial.  In  this  motion,  many  causes 
for  such  new  trial,  chiefly  alleged  errors  of  law  occurring 
at  the  trial,  were  assigned  by  the  appellants.  Without 
setting  out  these  causes  at  length,  we  will  only  consider 
such  of  them  as  the  appellants  have  discussed  in  their 
argument  of  this  cause  in  this  court;  and,  in  so  doing, 
we  will  take  up  and  dispose  of  these  causes  in  the  same 
order  in  which  their  learned  attorneys  have  presented 
them. 

The  first  alleged  error  of  law  at  the  trial,  complained 
of  in  argument  by  appellants'  counsel,  was  the  giving  by 
the  court  at  special  term,  of  its  own  motion,  of  the  second 
instruction  to  the  jury. 

The  counsel  say  of  this  instruction : 

^^  The  second  instruction  is  a  prejudiced  statement  of 
the  defence.  It  says,  the  answer  admits  the  possession 
and  retention  of  moneys,  which  moneys  were  received 
by  them  on  the  sale  of  the  property  of  the  plaintiff,  etc 
Now,  it  does  not  admit  it  was  received  *  on  the  sale,'  but 
says  it  was  ^  paid  to  them  by  their  customers,  as  and  for 
their  commissions  for  purchasing  said  lots  for  them.'  " 

It  seems  to  us,  that  this  instruction  is  open  to  the  criti- 
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cism  of  the  appellants'  counsel ;  not  that  the  statement  of 
the  defence  is  prejudiced,  in  the  ordinary  acceptation  of 
the  term,  for  this  we  do  not  believe,  but  that  the  instruc- 
tion did  not  contain  a  full  and  entirely  fair  statement  of 
the  defence. 

The  gist  of  the  appellants'  defence,  in  this  case,  as  we 
gather  the  same  from  their  answer,  may  be  thus  stated : 

That  the  appellants  were  real  estate  brokers  of  the  city 
of  Indianapolis,  and  as  such  were  employed  by  the  ap- 
3)ellee  to  sell  its  lots  in  said  city,  but  not  as  the  appellee's 
sgents,  in  the  usual  sense  of  the  term ;  that  they  were 
-employed  under  a  special  contract,  by  the  terms  of  which 
the  prices  of  the  lots  were  fixed  by  the  appellee,  and  they 
were  not  entrusted  nor  required  by  the  appellee  to  get 
any  higher  price  therefor;  that,  at  the  same  time,  they 
were  acting  as  agents  for  non-resident  parties,  in  invest- 
ing moneys  for  them  in  city  lots  in  Indianapolis,  which 
fact  was  known  to  the  appellee's  ofScers  and  agents ;  that 
«uch  investments  for  their  non-resident  customers  were 
made  by  them  in  certain  of  the  appellee's  lots,  which 
they  had  agreed  to  furnish  buyers  for,  at  the  prices  fixed 
thereon  by  appellee;  and  that  they  had  fully  paid  and 
accounted  to  the  appellee  for  the  full  sum  and  price 
•of  all  the  lots  by  them  sold,  at  the  price  fixed  and  agreed 
upon  by  and  between  them  and  the  appellee ;  and  that 
any  and  all  other  money  received  by  them  on  account  of 
«uch  sales  and  purchases,  over  and  above  the  one  and 
one-half  per  cent,  commission  paid  by  appellee,  had 
-been  paid  to  them  by  their  customers,  as  and  for  their 
•commissions  for  purchasing  said  lots  for  them. 

It  will  readily  be  seen,  from  this  statement  of  the  de- 
fence, that  the  appellants'  answer,  instead  of  admitting, 
as  the  court  informed  the  jury,  that  the  moneys  in  con- 
troversy were  received  by  the  appellants  on  the  sales  of 
the  appellee's  property,  expressly  averred  that  all  these 
moneys  had  been  paid  to  the  appellants  by  their  custom- 
ers, as  and  for  their  commissions  for  purchasing  said  lots 
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for  them.  It  seems  to  us,  therefore,  that  the  appellants 
have  just  cause  of  complaint  against  the  court  below  at 
special  term,  on  account  of  this  erroneous  statement  of 
their  answer  to  the  jury  trying  the  cause. 

The  appellants'  counsel  also  complain  of  the  second 
instruction  of  the  court  to  the  jury,  because  it  contained, 
as  they  allege,  other  erroneous  statements  of  the  defence 
in  this  action.  But  we  do  not  think  it  necessary  or  im- 
portant for  us  to  make  any  further  examination  of  these 
alleged  erroneous  statements  of  the  defence.  We  prefer 
to  come  at  once  to  the  consideration  of  the  question  which 
we  regard  as  the  important  and  controlling  question  in 
this  case. 

In  our  opinion,  that  question  may  be  thus  stated : 

Under  the  peculiar  facts  of  this  case,  as  stated  by  the 
appellants,  and  which  the  evidence  at  least  tended  to 
establish,  where  the  appellants  negotiated  sales  between 
their  own  customers  and  the  appellee  for  certain  of  the 
appellee's  lots,  and  on  which  sales  they  had  received  from 
the  appellee  an  agreed  commission,  might  the  appellants 
in  such  cases  lawfully  charge  and  receive  commissions 
from  their  said  customers,  for  their  services  in  purchasing 
the  lots  for  their  said  customers  ? 

Ordinarily,  the  law  will  not  allow  the  same  man  to  act 
as  the  agent  of  both  the  vendor  and  purchaser  of  prop- 
erty. 

^^  The  law  does  not  allow  a  man  to  assume  relations  so 
essentially  inconsistent  and  repugnant  to  each  other.  The 
duty  of  an  agent  for  a  vendor  is  to  sell  the  property  at 
the  highest  price ;  of  the  agent  of  the  purchaser  to  buy 
it  for  the  lowest."  Famsworth  v.  Hemmer^  1  Allen, 
494.  See  Story  Agency,  sec.  81,  and  Rupp  v.  Sampsotiy  16 
Gray,  898. 

But,  while  this  may  be  regarded  as  good  and  well- 
settled  law,  yet  it  is  not  applicable  to  a  case  in  which  a 
man  is  acting  as  the  agent  of  both  the  vendor  and  pur- 
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chaser,  with  the  authority  or  consent  of  the  parties  inter- 
ested. 

Let  us  see,  now,  what  the  case  is,  which  the  evidence 
on  the  trial  tended  to  estahlish.  The  appellee  had  platted 
its  campus  into  city  lots,  and  put  them  on  the  market  for 
sale.  The  appellants  were  real  estate  brokers,  and  had 
a  large  acquaintance  in  this  and  other  states.  Dr.  Jame- 
son was  the  authorized  agent  of  the  appellee  m  the  sale 
of  its  lots.  He  sought  the  services  of  the  appellants  in 
the  sale  of  said  lots,  because,  he  says,  ^'  I  understood  he," 
appellant  Alexander,  "had  customers."  It  may  be  as- 
sumed, therefore,  that  the  appellee  had  knowledge  of  the 
fact,  that  the  appellants  were  the  agents  of  their  "  cus- 
tomers," and  that  it  was  consenting  thereto.  The  prices 
of  the  appellee's  lots  were  fixed  absolutely  between  the 
appellants  and  the  appellee.  TJie  appellants  were  neither 
required  nor  expected  to  sell  the  lots  at  any  other  than 
the  fixed  price.  It  was  not  their  duty  to  sell  the  lots  at 
the  highest  price,  but  their  agreement  was,  to  sell  one 
hundred  thousand  dollars'  worth,  at  the  fixed  price.  No 
confidence  or  trust  was  reposed  in  the  appellants  by  the 
appellee. 

Says  Dr.  Jameson : 

"  The  arrangement  was,  that  Mr.  Wallace  was  to  assist 
me  and  make  out  the  papers,  and  receive  the  considera- 
tion of  each  sale  as  made ;  Mr.  Alexander,"  one  of  the 
appellants,  "  was  merely  to  negotiate  sales." 

Certainly,  it  seems  to  us,  there  was  nothing  in  this 
limited  and  confined  agency  which  would  prevent  the 
appellants,  as  such  agents  of  the  appellee,  from  acting 
also  as  the  agents  of  the  purchasers  of  appellee's  lots. 
Under  such  an  agency,  there  could  be  no  possible  danger, 
that  the  rights  of  the  appellee,  as  vendor,  could  be  sacri- 
ficed by  the  appellants,  to  promote  the  interests  of  the 
purchasers  of  said  lots.  The  appellee  knew  that  the  ap- 
pellants were  acting  as  the  agents  of  the  non-resident 
purchasers  of  lots.    It  does  not  appear,  that  the  appellee 
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objected  to  the  agency  of  the  appellante  for  such  non- 
resident purchasers,  and,  therefore,  the  inference  is,  it 
consented  thereto.  There  was  no  concealment  whatever,. 
by  the  appellants  from  the  appellee,  of  the  fact  of  their 
agency  for  their  "non-resident  customers."  The  jury^ 
found  specially,  that  the  appellee  knew,  that  the  appel- 
lants "  were  acting  as  purchasers  for  the  Mauzys  and  H. 
8.  Walker,"  their  non-resident  customers.  It  can  not  be- 
said,  therefore,  with  truth  or  accuracy,  that  the  actions 
of  the  appellants  as  the  agents  of  their  non-resident  cus- 
tomers, in  the  sale  and  purchase  of  appellee's  lots,  were 
any  breach  or  violation  of  the  trust  and  confidence  re- 
posed in  them  by  the  appellee.  In  such  a  case,  our  con- 
clusion is,  that  the  appellants  might  lawfully  receive 
commissions  from  their  non-resident  customers,  for  ser- 
vices in  making  investments  for  them  in  the  appellee's  lots^ 
And  if  these  commissions,  so  received  by  the  appellants,, 
were  in  fact  what  the  evidence  before  the  jury  tended  to 
prove  they  were,  the  subject-matter  of  this  action,  in  our 
opinion,  the  appellee  has  no  cause  of  action  against  the 
appellants  for  the  recovery  of  those  commissions.  Howe 
V.  Stevens  J  58  N.  Y.  621;  Siegel  v.  Gould,  7  Lansing,  177  ^ 
Hupp  V.  Sampsoriy  16  Gray,  898,  and  Herman  v.  MartineaUj. 
1  Wis.  151.  J 

At  the  proper  time,  the  appellants  requested  the  court 
below,  at  special  term,  to  give  the  jury  trying  the  cause- 
certain  written  instructions,  and  among  others  the  fol- 
lowing : 

<^  1.  An  agent,  in  the  ordinary  acceptance  of  the  term,, 
can  not  be  the  agent  of  two  parties,  having  adverse  inter- 
ests, without  the  consent  of  both;  because  when  he  is 
entrusted  with  a  discretion  in  buying  or  selling,  he  must 
exercise  that  discretion  and  judgment  for  the  benefit  of 
the  person  employing  him.  But  where  he  is  net  invested 
with  a  discretion  by  one  of  the  parties,  but  his  instruc- 
tions are  fixed  and  determined  by  the  one,  he  may  then,, 
without  any  violation  of  his  duties,  receive  an  employ- 
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ment  from  the  other  party  having  adverse  interests,  and 
negotiate  the  affair  between  the  parties  to  a  conclusion ; 
because,  as  to  one  of  them,  he  can  not  change  the  terms 
of  the  proposal,  and,  therefore,  he  may  act  for  another,  in 
accepting  the  terms  so  fixed  and  determined.  In  such  a 
case,  his  engagement  is  in  a  manner  two-fold,  and  in  this 
capacity  he  may  bring  about  the  sale  or  exchange  desired 
by  both  parties,  and  claim  a  compensation  from  each." 

^^  2.  So  that,  if  you  shall  find  from  the  evidence,  that 
Dr.  Jameson,  as  agent  of  the  plaintiff,  agreed  with  the 
defendants,  that  they  should  take  and  sell  for  plaintiff  cer- 
tain of  the  lots,  then  being  offered  for  sale  by  plaintiff, 
for  a  certain  and  definite  price  fixed  and  agreed  upon  by 
and  between  the  defendants  and  said  Jameson,  for  which 
the  defendants  were  to  take  and  receive  an  agreed  com- 
mission, viz.,  one  and  one-half  per  cent,  on  the  purchase- 
price,  and  that  this  agreement  was  made  within  the  scope 
of  Dr.  Jameson's  authority,  as  agent  of  the  plaintiff,  and 
that  defendants  have  sold  said  lots  for  the  agreed  price,^ 
and  have  fully  accounted  to  plaintiff  for  the  proceeds, 
received  therefor,  less  the  stipulated  commission,  then 
they  are  not  liable  to  plaintiff  in  this  action,  although 
they  may  have  received  from  the  purchasers  of  said  lots 
a  sum  for  conducting  the  negotiations,  receiving  and  pay- 
ing out  the  notes  and  money,  and  superintending  the 
transactions,  and  receiving  the  deeds  and  other  papers  for 
them." 

The  court  below,  at  special  term,  refused  to  give  the 
jury  the  foregoing  instructions,  nor  did  the  court  give 
the  jury  any  instructions  of  similar  tenor  and  purport. 
To  the  decision  of  the  court,  in  refusing  said  instructions, 
the  appellants  excepted,  and  assigned  the  same  as  alleged 
error  of  law  occurring  at  the  trial,  as  a  •  cause  for  a  new 
trial,  in  their  motion  therefor.  For  the  reasons  already 
given,  it  seems  to  us  that  these  instructions  were  applica- 
ble to  the  case  which  the  evidence  tended  to  establish, 
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and  should  have  been  given,  as  requested,  to  the  jury  try- 
ing the  cause. 

In  our  opinion,  the  court  below,  at  special  term,  erred 
in  overruling  the  appellants'  motion  for  a  new  trial ;  and, 
for  this  reason,  we  hold  that  the  court  in  general  term 
also  erred  in  affirming  the  judgment  of  the  court  at 
special  term. 

The  judgment  of  the  court  below,  in  general  term,  is 
reversed,  at  the  appellee's  costs,  and  the  cause  is  remanded 
with  instructions  to  reverse  the  judgment  of  the  court 
at  special  term,  with  costs,  and  to  remand  the  cause  for  a 
new  trial,  in  accordance  with  this  opinion. 
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IiTTEREBrr. — When  Allowed  vnihout  Gontraet. — Interest  may  be  allowed  in  an 
action  for  money  due,  where  payment  thereof  has  been  unreasonably 
delayed,  even  where  it  has  not  been  stipulated  for. 

Mechanic's  Lien. — Action  to  Enforce, — Notice. — Burden  qf  Droof, — ^A  me- 
chanic's lien  for  labor  or  materials  can  not  be  enforced  unless  the  notice 
of  such  lien  has  been  filed  for  record  within  sixty  days  after  the  com- 
pletion of  the  labor  or  the  furnishing  of  the  material;  and  that  fact 
must  be  affirmatively  shown  by  the  person  seeking  the  enforcement  of 
such  lien. 

Intebbogatobies  to  Jury. — When  B^ueed. — IVaetiee. — ^The  court  may 
refuse  to  submit  interrogatories  to  a  jury,  which  they  are  asked  to  answer, 
not  in  the  event  that  they  return  a  general  verdict,  but  absolutely. 

Same. — Interrogatoriea  hy  (hurt. — Abuse  of  Diaeretion, — The  court  may,  of  its 
own  motion,  put  proper  interrogatories  to  a  jury ;  but  an  abuse  of  this 
power  will  be  error. 

Contract. — Pleading, — Jl/R^oinder  of  Qanaea, — Emden/oe, — Harmlen  Error. — 
Jhraetioe, — A  demand  for  recovery  for  extra  services  ought  not  to  be  joined 
in  the  same  paragraph  of  a  complaint  for  particular  services  rendered 
pursuant  to  a  contract  therefor ;  but,  if  so  joined,  error  in  the  admission 
of  evidence  of  the  former  is  harmless,  where  the  court  or  jury  trying  the 
cause  specifically  refuse  any  allowance  therefor. 

Same. — Eddenee  Explaining  Contract. — In  an  action  to  recover  for  materials 
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furnished  for  a  building  pursuant  to  a  contract  prescribing  that  the 
amount  of  such  materials  so  furnished  should  be  ascertained  by  a  oer* 
tain  rule  of  measurement  used  by  builders,  evidence  as  to  the  nature  of 
that  rule,  as  applied  by  the  plaintiff  in  the  measurement  of  buildings 
erected  subsequent  to  the  making  of  such  contract,  is  inadmissible. 

Supreme  Court. — Harmless  Error. — Where  no  harm  results  from  a  ruling 
of  the  court  to  the  party  complaining  thereof,  it  is  not  ayailable  as 
error. 

Practice. — Trial, — HeeaUing  Witness. — ^The  court,  during  the  progress  of  a 
trial,  may,  in  its  discretion,  permit  a  witness  who  has  once  testified  to  be 
recalled. 

EviDEMCE. — Hearsay. — Hearsay  evidence  as  to  a  material  matter  in  con- 
troversy is  inadmissible. 

Ikbtrugtion  to  Jury. — A8sun^f>ti€n  of  Fad. — An  instruction  to  the  jury,  in* 
forming  them  as  to  what  certain  witnesses  have  testified,  is  erroneous. 

From  the  Spencer  Circuit  Court. 

C.  L.  Weddmg,  JR,  G,  Evans,  G.  L.  Beinhard  and  E.  3f. 
JSwarty  for  appellants. 

C.  H.  Mason  and  J.  W.  Laird,  for  appellee. 

Perkins,  J. — Suit  by  the  appellee,  against  the  appellants, 
who  are  the  trustees  of  St.  Bernard's  Catholic  Church  of 
itockport,  Spencer  county,  Indiana,  upon  a  special  con- 
tract for  erecting  the  walls  of  a  church  building. 

A  copy  of  the  contract  is  made  a  part  of  the  com- 
plaint. 

The  complaint  consists  of  a  single  paragraph,  and 
alleges  completion  of  the  contract  on  the  part  of  the  ap- 
pellee, and  a  breach  on  the  part  of  the  appellants,  by 
failing  to  pay,  according  to  the  contract,  for  the  erection 
of  the  church. 

Appended  to  this  complaint  on  the  special  contract  is 
this  bill  of  particulars : 

"  St.  Bernard's  Catholic  Church, 

To  Philip  Eigenmann,  Dr. 
To  furnishing  and  laying  in  the  wall  six  hun- 
dred and  thirty-three  thousand  six  hundred 
and  sixteen  brick,  at  nine  dollars  and  fifty 
^ents  per  thousand,  •        •        •        .  •        f  6|020  85 
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"  Extra  work  on  said  church,  as  ordered  by  the 

trustees, fl30  00 

"Interest, 54  00 


«  Bal.  due  plaintiff, $6,204  35 

"Philip  Eigenmann." 

The  complaint  avers,  that  notice  of  intention  to  hold  a 
lien  on  the  property  had  been  duly  given  and  recorded, 
and  prayed  a  decree  for  enforcement  thereof. 

A  copy  of  the  notice  was  filed  with  the  complaint. 

The  contract  upon  which  the  suit  was  brought  is  in  words 
following: 

"  This  agreement,  made  this  nineteenth  day  of  Janu- 
ary, 1875,  by  and  between  John  Kerstein,  Albert  Killian, 
John  Fischer  and  Ignatz  Quick,  trustees  of  the  St.  Bernard's 
Catholic  Church  of  Rockport,  Spencer  county,  Indiana, 
of  the  first  part,  and  Philip  Eigenmann,  of  the  second 
part,  witnesseth :  That  the  party  of  the  first  part  have  em- 
ployed the  party  of  the  second  part  to  build  a  church 
house  in  Rockport,  Spencer  county,  Indiana,  corner  of 
Elm  and  Sixth  streets,  where  the  foundation  of  said 
church  is  now  laid;  the  said  Eigenmann  to  do  the  brick- 
work on  said  church ;  the  said  church  to  be  built  in  all 
respects  according  to  the  specifications  and  plans  drawn 
up  and  furnished  said  Eigenmann  this  day,  being  the 
same  as  the  specifications  and  plans  of  the  Cedar  Grove, 
Indiana,  Catholic  Church,  except  that  an  addition  of  one 
sanctuary  and  two  sacristies  are  [is]  to  be  built  in  the  rear 
end  of  the  main  building,  specifications  of  which  are  to 
be  furnished  hereafter.  The  said  Eigenmann  is  to  furnish 
all  the  materials  except  rock,  and  to  do  all  the  work,  in- 
cluding the  laying  of  stone  and  brick,  and  is  to  receive, 
for  his  compensation,  nine  dollars  and  fifty  cents  per 
thousand  brick,  after  building  masons'  measurement.  The 
said  Eigenmann  is  to  commence  his  work  on  said  building 
not  later  than  April  Ist,  1875,  and  to  complete  the  main 
building  of  said  church  by  August  1st,  1875,  and  the  steeple 
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and  entire  job  by  September  let,  1875.  The  said  Eigen- 
mann is  to  receive  five  hundred  dollars  of  his  pay,  on  or 
before  April  Ist,  1875,  and  afterward  he  is  to  receive  fifty 
per  cent,  of  his  pay  as  the  work  progresses,  inclusive  of 

the  five  hundred  dollars  to  be  paid  April  Ist,  until  the 
completion,  when  he  shall  receive  the  balance.  The  said 
Eigenmann  is  to  furnish  good  material,  and  do  the  work 
on  said  building  in  a  good  workmanlike  manner. 

"  Witness  our  hands,  this  19th  of  January,  1875,  at 
Kockport,  Spencer  county,  Indiana. 

(Signed,)  "  John  Eersteik, 

"  Albert  Killian, 
"  Ignatz  Quick, 
"  John  Fisohbr, 
^^  Trustees  of  St.  Bernard's  Catholic  Church,  Rockport, 

Spencer  county,  Indiana. 

"Philip  Eigenmann." 

A  notice  of  a  mechanic's  lien,  addressed  to  said  trustees 
by  name,  but  as  trustees  of  said  church,  and  to  their  suc- 
cessors in  ofiice,  and  to  the  Bishop  of  Yincennes,  follows ; 

"  Take  notice,  that  I  intend  to  hold  a  lien  on  the  real 
estate  described  as  follows :  Commencing  at  the  south- 
west corner  of  Out-lot  No.  6,  in  Wm.  R.  Hynes'  Donation 
to  the  town  of  Rockport,  Spencer  county,  Indiana ;  run- 
ning thence  west  one  hundred  and  seventy-one  feet,  to  the 
State  road ;  thence  north  two  hundred  and  twelve  feet, 
along  said  State  road;  thence  east  one  hundred  and 
seventy-one  feet,  to  the  beginning;  together  with  the 
church  building  situated  thereon,  for  the  sum,"  etc. 

Dated  December  14th,  1875,  and  signed  Philip  Eigen- 
mann. 

Endorsed: 

"  Filed  8  a.  m.,  15  December,  1875,  and  recorded  in  Liien 
Record  No.  1,  page  142.  L.  E.  Riggs,  R.  S.  C." 

The  appellants  answered  in  three  paragraphs : 

1.  The  general  denial ; 

2.  Payment;  and, 
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3.  Denying  that  the  work  had  heen  done  according  to 
contract,  giving  specifications  of  omissions,  alleging  dam- 
ages resulting  in  an  amount  greater  than  the  contract 
price  of  the  work,  and  praying  a  judgment  for  five  thou- 
sand dollars  against  the  appellee. 

Reply: 

1.  A  general  denial ;  and, 

2.  Alleging  that  the  failure  to  complete  the  building, 
averred  in  the  third  paragraph  of  answer,  was  caused  by 
the  fault  of  appellants. 

The  issues  in  the  cause  were  tried  by  a  jury,  who  re- 
turned a  general  verdict  of  over  two  thousand  dollars  in 
favor  of  the  plaintifi^,  and  that  he  have  a  mechanic's  lien, 
etc.,  and  also  returned  with  their  verdict  the  following  an- 
swers to  interrogatories: 

**  1.  How  many  thousand  brick  did  the  plaintiflT  lay 
in  the  building,  according  to  building  masons'  measure- 
ment? 

"Answer.  We,  the  jury,  find  that  the  plaintiflF  laid 
five  hundred  and  seventy-one  thousand  one  hundred  and 
fifty-five  brick. 

"  2.  What  amount  of  damages,  if  any,  have  the  de- 
fendants sustained  on  account  of  non-performance  by  the 
plaintiff"  in  laying  said  brick  according  to  contract? 

"Answer.    Not  any. 

"  8.  What  amount,  if  any  thing,  is  due  the  plaintifiT  for 
extra  work  ? 

"Answer.    Nothing. 

"  We,  the  jury,  find  that  there  is  due  plaintiff  fifty-four 
dollars  and  eight  cents,  as  interest  due  on  said  judgment. 

"Absalom  Hackleman,  Foreman." 

A  motion  for  a  new  trial  was  made  by  the  defendants, 
for  the  following  reasons : 

1.  Excessive  damages  in  the  amount  of  fifty-four  dol- 
lars, being  the  interest  found  due  by  the  jury ; 

2.  Verdict  contrary  to  the  law,  and  not  sustained  by 
the  evidence ; 
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3.  Error  of  law  occurring  at  the  trial,  in  this,  that  the 
court  refused  to  submit  to  the  jury  the  twenty -seven  in- 
terrogatories asked  by  the  defendants,  and  submitted,  in 
lieu  of  them,  the  three  which  were  answered  by  the  jury ; 

4.  Permitting  the  plaintiff,  Eigenmann,  to  testify,  over 
the  defendants'  objections,  to  extra  work  claimed  to  have 
been  done  on  the  building,  and  refusing  to  permit  George 
Procaskey,  a  defendant,  to  testify  whether  he,  as  one  of 
the  building  committee,  knew,  at  the  time  of  making  the 
contract,  what  the  plaintift''s  rule  of  measuring  brick  work 
was;  also,  in  allowing  the  plaintiff,  after  both  parties  had 
introduced  their  evidence  and  rested,  to  recall  J.  K.  Frick, 
and  allow  him  to  testify,  over  the  defendants'  objections, 
to  his  mode  of  measurement,  and  that  it  was  the  only  cor- 
rect one;  and  in  permitting,  in  like  manner,  over  like 
objections,  J.  D.  Armstrong  to  l^e  recalled,  and  to  testify 
aa  to  what  was  building  masons'  measurement,  and  that 
Erick's  was  correct ;  and  that  William  Reynolds  had  told 
him  that  Frick's  rule  was  the  correct  one ;  and, 

5.  Giving  instructions  from  one  to  fourteen  inclusive* 
The  motion  for  a  new  trial  was  overruled,  and  excep- 
tion taken. 

The  only  alleged  error,  assigned  in  this  court,  is  the 
overruling  of  the  motion  for  a  new  trial.  This  requires 
the  court  to  consider  and  decide  upon  the  validity  of  the 
causes  assigned  for  a  new  trial. 

We  will  notice  them  in  the  order  of  their  assignment : 

1.  Interest  may  be  allowed  by  the  court  upon  trying  a 
cause,  in  a  case  where  money  is  due,  and  its  payment 
unreasonably  delayed.    1  R.  S.  1876,  p.  600,  sec.  4. 

2.  The  evidence  is  in  the  record,  and  tends  to  sustain 
the  verdict,  except  as  to  the  mechanic's  lien.  By  the 
contract,  the  work  was  to  be  completed  by  September  Ist, 
1875.  It  was  not  finished  by  that  time,  owing  to  the 
fault  of  the  defendants ;  but  it  appears  to  have  been  fin- 
ished by  the  1st  of  October,  at  least;  and  the  burden 
was  upon  the  plaintiff'  to  show  when  it  was  completed. 
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in  order  to  show  that  his  notice  of  lien  was  filed  within 
sixty  days  thereafter.  The  notice  was  filed  on  the  15th 
of  Decemher,  1875,  which  was  too  late.  See  2  R.  S.  1876, 
p.  268,  sec.  650,  and  notes. 

Whether  the  verdict  is  shown  to  be  illegal,  will  appear 
from  what  will  be  said  hereafter. 

8.  The  court  may  refuse  to  submit  interrogatories  to 
the  jury,  which  are  asked  to  be  answered  by  them  abso- 
lutely, and  not  in  the  event  that  they  return  a  general 
verdict.  Hopkins  v.  Stanley,  43  Ind.  558.  The  court  may 
direct  a  jury  to  answer  interrogatories  propounded  of  its 
own  motion.  See  Weatherly  v.  HiggvaSj  6  Ind.  73.  But 
abuse  of  this  power  might  be  error. 

4.  The  plaintift'  had  incorporated  in  his  bill  of  partic- 
ulars filed  an  item  for  extra  work.  The  defendants  did 
not,  as  they  should  have  done,  move  to  have  it  struck  out. 
As  the  complaint  was  upon  the  special  contract  alone,  the 
claim  for  extra  work  should  have  been  set  forth  in  an 
additional  paragraph  for  work  and  labor  done,  etc.  This 
suit  was  not  commenced  before  a  justice  of  the  peace. 
But  aa  the  jury  disallowed  this  item  of  his  claim,  it  does 
not  appear  that  the  defendants  suffered  any  harm  by  the 
error,  if  error  it  was,  in  permitting  the  testimony  of  the 
plaintifi*  touching  this  item. 

The  defendants  asked  witness  Procaskey  this  question, 
"Are  you  acquainted  with  the  rule  for  measuring  brick 
work,  followed  by  the  plaintifi^,  on  buildings  he  put  up 
here,  in  Rockport,  about  the  time  of  making  this  contract, 
and  if  so,  state  what  his  custom  is  ?" 

On  objection,  the  court  refused  to  permit  the  question  to 
be  answered,  and  the  defendants  excepted.  The  contract 
sued  on  provided  that  the  quantity  of  brick  for  which 
plaintift'  was  to  be  paid  should  be  determined  by  masons' 
measurement ;  and  the  testimony  on  the  trial  tended  to 
show  that  there  was  not  uniformity  in  the  manner  of 
measuring,  by  what  was  termed  masons'  measurement ; 
and  we  suppose  the  excluded  question  was  asked  with 
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the  view  of  proving,  that,  before  the  trustees  made  the 
contract  sued  on,  Eigenmann  had  erected  buildings  in 
Eockport,  and  had  measured  them  by  some  kind  of 
masons'  measurement,  and  that  the  trustees  might  be  sup- 
posed to  have  contracted,  in  this  case,  with  a  view  to  that 
rule.  But  the  question  does  not  fix  the  time  when  the 
buildings  referred  to  were  erected.  They  might  have  been 
erected  after  the  contract,  in  this  case,  was  made,  and  still 
been  within  the  question ;  and  the  question  calls  for  his 
rule  of  measurement  at  the  time  of  the  trial  of  this  cause. 
The  parties  against  whom  the  ruling  was  made  do  not  show 
that  they  were  injured  by  it.  Cones  v.  Binfordj  54  Ind. 
516,  is  in  point.  See,  also.  The  Toledo^  etc.j  B.  W.  Co.  v. 
Goddardy  25  Ind.  185 ;  Chamncss  v.  Chamness,  53  Ind.  801, 
and  numerous  cases  cited ;  Mitchell  v.  Chambers^  55  Ind. 
289 ;  Graeter  v.  WiUiamSy  55  Ind.  461.  As  to  permitting 
witnesses  to  be  recalled,  the  court  has  a  discretion  in  this 
matter,  and  we  can  not  say  that  it  appears  to  have  been 
abused  in  this  case. 

The  court  did  err  in  permitting  J.  D.  Armstrong  to 
testify  to  the  statements  of  William  Reynolds,  as  to  the 
character  of  Frick's  rule  of  masons'  measurement.  It  was 
hearsay  testimony,  and  upon  an  important  and  contro- 
verted point.  The  jury  found  specially  that  the  defend- 
ants were  not  entitled  to  recover  on  their  answer,  by  way 
of  counter-claim,  for  damages.  This  finding  was  upon 
the  two  issues  made  by  the  reply  to  this  paragraph  of 
answer : 

1«    A  general  denial ; 

2.  That  the  damages  were  occasioned  by  the  fault  of 
the  defendants. 

We  say  nothing  as  to  the  form  of  pleading  in  the  case. 
We  look  to  the  substance  alone.  We  think,  if  the  delay 
and  damage  complained  of  were  caused  by  the  fault  of  the 
defendants,  the  finding  of  the  jury  on  these  issues  may 
be  upheld. 

We  turn  now  to  the  instructions  of  the  court. 
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Number  eight  follows : 

*^  Mr.  Frick  states  that  he  is  an  architect,  and  that  he 
measured  the  brick  work,  and  it  contains  634,706.  Mr. 
Bellamy  states  that  he  is  an  architect,  and  that  he  meas- 
ured the  same  brick  work,  and  that  it  only  contained 
478,768,  making  a  difference  between  these  two  measure- 
ments of  145,988.  It  is  for  you  to  say,  after  carefully 
considering  the  evidence  of  Mr.  Frick  and  Mr.  Bellamy, 
the  architects,  and  all  the  other  evidence  of  the  other 
witnesses,  as  to  the  number  of  brick  laid  in  building  said 
church,  and,  from  the  evidence,  say  what  number  of  brick 
was  laid  by  plaintiff  in  building  said  church. 

"  Given  and  excepted  to. 

**  Wedding  &  Evans, 
"  Reinhard  &  Swan, 

"  For  defendants-" 

This  instruction  is  erroneous.  It  states  positively  to 
the  jury  what  the  testimony  of  witnesses  was  upon  a 
material  point.  It  was  not  for  the  court,  but  for  the  jury^ 
to  say  what  the  testimony  of  the  witnesses  was.  And 
the  latter  part  of  the  instruction  does  not  cure  the  error 
in  the  former;  for,  while  it  says  to  the  jury  that  they  are 
to  determine  the  particular  fact  in  dispute,  of  which  he 
was  speaking,  from  the  testimony  of  all  the  witnesses- 
touching  it,  the  court  had  assumed  to  tell  them  positively 
what  the  testimony  of  two  of  the  witnesses  was,  and  upon 
which  they  might  have  felt  bound  to  act,  as  being  the  tes- 
timony of  those  witnesses. 

There  are  other  alleged  errors  insisted  upon,  but  they 
will  not  probably  be  repeated  on  another  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  ia 
remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 


NOVEMBER  TERM,  1877.  489 


Deacon  v.  PowerB,  Guardian. 


Deacon  r.  Powbks,  Guardian. 

\ 

Keplevin. — Ffeading. — Justice  of  the  Peace, — JXtle  to  Lands, — Answers  to  In- 
tarogaJtories, — Motion  in  Arrest, — Supreme  Court, — ^In  an  action  by  the 
guardian  of  certain  minors,  to  recover  pofiseasion  of  certain  property, 
commenced  before  a  justice  of  the  peace  and  thence  appealed  to  the  cir- 
cuit court,  the  complaint  alleged  that  the  defendant  had  unlawfully  en- 
tered upon  certain  real  estate,  belonging  to  such  minors  and  another 
88  tenants  in  common,  and  had  cut  down  and  converted  into  logs  certain 
timber  growing  thereon,  and  had  unlawfully  carried  the  same  away ; 
that  such  logs  were  the  property  of  such  tenants  in  common ;  that  Uie 
defendant  unlawfully  detains  such  logs  from  the  plaintiff,  "who  is  en- 
titled to  the  possession  thereof ;"  and  that  the  same  have  not  been  taken 
by  virtue  of  any  execution,  etc.  Upon  issue  formed  by  an  affidavit  de- 
nying that  the  plaintiff  was  such  guardian,  there  was  a  trial  resulting  in 
a  general  verdict  for  the  plaintiff,  and  in  special  findings  that  no  demand 
had  been  made  before  suit,  that  one  of  such  wards  was  of  age,  and  in 
possession  of  such  real  estate,  at  the  commencement  of  the  suit,  and  that 
such  tenants  in  common  were  the  owners  of  such  real  estate  and  logs. 

Heldy  on  appeal  to  the  Supreme  Court,  the  evidence  not  being  in  the  record, 
that  it  does  not  appear  that  the  title  to  real  estate  waa  in  issue. 

Hdd,  also,  that,  under  the  allegations  of  the  complaint,  the  plaintiff  could, 
and  the  Supreme  Court  will  presume  he  did,  introduce  evidence  entitling 
him  to  the  verdict. 

Heldy  also,  that  the  answers  to  interrogatories  are  not  inconsistent  with  the 
general  verdict. 

JSeldf  also,  on  motion  in  arrest,  that  the  complaint  is  sufficient,  the  allega- 
tion as  to  the  title  of  the  land  being  immaterial,  and  the  gbt  of  the  ac- 
tion being  merely  as  to  the  right  of  possession  of  the  logs. 

From  the  Cags  Circuit  Court. 

M.  Winjieldj  for  appellant. 
D.  P.  Baldwin^  for  appellee. 

BiDDLB,  C.  J. — iThomas  Powers,  as  guardian  of  certain 
minor  children,  hrought  this  suit  hefore  a  justice  of  the 
peace,  alleging  in  his  complaint,  that  said  minors  and 
Francis  M.  Crume  were  the  owners  in  fee-simple  of  certain 
undivided  lands,  described ;  that  the  appellant  wrongfully 
entered  upon  said  lands,  cut  down  and  hauled  away  cer- 
tain black  walnut  saw-logs ;  that  said  logs  are  unlawfully 
detained  from  the  plaintiff,  who  is  entitled  to  the  posses- 
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eion  thereof;  that  they  are  owned  hy  eaid  minors  and 
Crume,  and  have  not  been  taken  from  them  bv  virtue  of 
any  execution,  or  any  other  writ.  Wherefore  they  de- 
mand judgment  for  the  recovery  of  said  logs,  etc. 

The  formal  averments  of  date,  venue,  value,  etc.,  are 
properly  made  in  the  complaint. 

Judgment  in  favor  of  the  appellee  before  the  justice, 
from  which  the  defendant  below  appealed  to  the  circuit 
court,  wherein  a  trial  by  jury  was  had,  and  a  verdict  found 
in  favor  of  the  appellee.  Besides  the  general  verdict  in 
favor  of  the  appellee,  and  the  answers  to  ten  special  in- 
terrogatories, none  of  which  are  inconsistent  with  the  gen- 
eral verdict,  the  jury  answered  certain  other  special  in- 
terrogatories propounded  on  the  motion  of  the  appellant, 
as  follows : 

"  1.  Did  not  the  defendant,  William  C.  Deacon,  pur- 
chase the  property  in  controversy  from  one  of  the  heirs 
of  Francis  M.  Powers,  deceased,  in  good  faith,  believing 
that  he  was  of  age  and  had  the  right  to  sell? 

"Answer.    No  proof. 

"  2.  If  you  answer  question  No.  1  in  the  affirmative, 
was  there  any  demand  of  the  defendant  for  the  property 
before  the  commencement  of  this  suit  ? 

"Answer.    No. 

"  3.  Was  not  Mary  E.  Powers,  one  of  the  heirs  of 
Francis  M.  Powers,  deceased,  and  having  an  interest  in 
this  property,  of  the  age  of  twenty-one  years  at  the  com- 
mencement of  this  suit? 

"Answer.    Yes. 

"  4.  If  you  answer  question  No.  3  in  the  affirmative, 
was  she  not  in  possession  of  the  lands  as  a  tenant  in  com- 
mon with  the  guardian  and  Crume  ? 

"Answer.    Yes." 

Besides  these  interrogatories  and  answers,  there  were 
two  moved  for  by  the  appellee,  which,  with  their  answers, 
are  as  follows : 

"3.    Did  not  said  Crume  and  said  children  own  the 
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lands  from  which  the  logs  in  controversy  were  taken,  at 
the  commencement  of  this  suit  ? 

"Answer.    Yes. 

"  8.  Were  not  said  Crume  and  said  children  the  own- 
ers of  said  logs  at  the  commencement  of  this  suit? 

"Answer.    Yes." 

Exceptions  were  reserved  to  the  overruling  of  a 
motion  in  arrest  of  judgment,  and  the  court,  upon  the 
.general  verdict  and  special  findings,  and  over  a  motion 
for  a  judgment  in  favor  of  appellant  on  the  special  find- 
ings, rendered  judgment  for  the  appellee.  The  appellant 
laid  the  proper  foundation  and  took  his  appeal  to  this 
•court. 

Enough  of  the  proceedings  are  thus  stated  to  present 
the  questions  discussed  by  the  appellant  in  his  brief,  which 
Are  but  two : 

"  1st.  The  action  of  the  court  in  overruling  appellant's 
snotion  for  a  judgment  on  the  answers  of  the  jury  to  in- 
terrogatories. 

"2d.  The  overruling  the  motion  in  arrest  of  judg- 
tnent." 

The  appellant  insists,  that  the  title  to  the,  lands  was  put 
in  issue  before  the  justice  of  the  peace,  and,  therefore, 
that  he  had  no  jurisdiction  to  try  the  case.  The  title  to 
land  was  not  put  in  issue  by  plea  supported  by  affidavit ; 
:and,  as  the  evidence  is  not  before  us,  we  can  not  say  that 
it  manifestly  appeared  from  the  proof  to  be  in  issue.  2  R. 
S.  1876,  p.  607,  sec.  12. 

There  was  a  plea  sworn  to  and  filed  before  the  justice 
of  the  peace,  but  it  only  put  in  issue  the  guardianship  of 
the  appellee.  The  title  to  lands,  therefore,  was  not  in 
issue.  Maxam  v.  Wood^  4  Blackf.  297 ;  Rogers  v.  Perdve^^ 
1  Blackf.  302 ;   Wolcott  v.  Wigton,  7  Ind.  44. 

The  following  cases  touching  the  jurisdiction  of  the 
late  court  of  common  pleas,  where  the  title  to  real  estate 
•came  in  question,  are  based  upon  the  same  principle :  Car- 
ver V.  Williams^  10  Ind.  267;   Harvey  v.  DakiUy  12  Ind. 
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481 ;  Spears  v.  FeaiheringiUy  14  Ind.  402 ;  Jfacy  v.  AUeCy  18 
Ind.  126. 

It  18  also  urged  on  behalf  of  the  appellant,  that,  as  the 
answers  to  the  special  interrogatories  show  that  Mary 
E.  Powers  was  twenty-one  years  of  age  at  the  time  this 
suit  was  commenced,  and  that  Francis  M.  Crume  was 
part  owner  of  the  lands  as  a  tenant  in  common  with  the 
minor  plaintiffs  below,  and  also  a  joint  owner  of  the  logs 
at  the  commencement  of  the  suit,  therefore  the  appellee^ 
as  guardian,  can  not  maintain  this  action.  And,  as  a 
legal  principle,  it  is  insisted,  that  "  a  part  owner  of  a 
chattel  can  not  maintain  replevin  for  his  undivided  in- 
terest.'* 

"We  concede  that  a  part  owner  of  a  chattel,  as  a  tenant 
in  common  with  other  owners  of  the  same  chattel,  can 
not,  merely  on  the  ground  of  his  partnership,  maintain 
replevin  for  the  possession  of  the  chattel  so  owned  in 
common ;  but  if  he  alleges  an  unlawful  detention,  and  his 
title  to  possession,  he  may  prove  such  facts,  even  against 
his  co-tenants  in  the  general  ownership  of  the  property. 
Admitting,  therefore,  all  that  the  appellant  claims,  we  can 
not  say,  without  the  evidence  before  us,  that  the  judg- 
ment in  this  case  is  wrong.  It  was  only  necessary  that 
the  appellee  should  prove  the  unlawful  detention  of  the 
logs  and  his  right  to  their  possession,  to  maintain  his  action ; 
and,  conceding  that  the  ownership  of  a  chattel  raises  the 
presumption  of  the  right  to  its  possession,  it  is  only  a 
presumption  which  may  be  overthrown  by  evidence.  We 
can  not  say,  therefore,  that  no  such  evidence  was  given. 
In  other  words,  we  can  not  allow  a  presumption  of  law, 
which  may  be  rebutted  by  evidence,  to  disturb  a  verdict 
found  against  it,  when  the  evidence  is  not  in  the  record. 
Under  the  pleadings,  any  legitimate  evidence  was  admis- 
sible to  prove,  that,  notwithstanding  the  majority  of 
Mary  E.  Powers  and  the  part  ownership  of  the  logs  in 
Crume,  the  detention  was  unlawful,  and  the  right  of  pos- 
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session  was  in  the  appellee ;  and,  in  favor  of  the  verdicti 
we  must  presume  that  such  evidence  was  given. 

We  think  the  motion  in  arrest  of  judgment  was  prop- 
erly overruled. 

The  complaint  is  sufficient.  It  describes  the  personal 
property,  alleges  the  ownership,  the  unlawful  detention, 
and  the  right  to  possession,  and  that  the  same  has  not 
been  taken  by  virtue  of  any  execution,  or  other  writ 
against  the  plaintiff.    2  R.  S.  1876,  p.  628,  sec.  71. 

The  allegation  as  to  the  title  of  the  lands  from  which 
the  logs  were  averred  to  have  been  cut  is  immaterial. 
The  complaint  is  sufficient  without  it.  Any  proof  by 
proper  evidence  as  to  the  title  of  the  logs  would  support 
the  case. 

The  judgment  below  is  affirmed,  with  costs. 
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FoBiOEB  Adjudication. — Judgment  mUumi  JwrttdieUon. — Pleading. — Ih'omr  '^— ■ 
inory  Note. — Summons, — Where,  to  the  complaint  in  an  action  upon  a 
promisflory  note,  the  defendant  answers  former  adjudication,  setting  out 
a  transcript  thereof,  which  shows  a  judgment  by  default  upon  insufficient 
notice,  a  reply  that  such  judgment-defendant  had  no  notice  of  such  suit, 
and  that  the  court  had  no  jurisdiction  over  him  therein,  is  sufficient. 

iSame. —  Verbal  Agreement  Oontradieting  Writing, — An  answer  in  such  action, 
alleging  a  contemporaneous  verbal  agreement  varying  the  terms  of  the 
note,  is  insufficient. 

pBAcncE. — Informal  Demurrer  to  Inavfieient  Pleading, — The  sustaining  of  an 
informal  demurrer  to  an  insufficient  paragraph  of  answer  is  not  ground 
for  reversing  a  judgment  rendered  upon  an  issue  formed  by  the  general 
denial. 

Prom  the  Wells  Circuit  Court. 

W.  J.  Davis,  for  appellant. 

BiDDLE,  C.  J. — Suit  on  a  promissory  note  made  by  the 
appellant  to  the  appellees. 
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Answer  in  five  paragraphs. 

The  first  sets  up  a  former  judgment  on  the  same' note 
against  the  appellant,  in  favor  of  the  appellees,  making 
the  transcript  an  exhibit. 

Reply  to  this  paragraph,  that  the  appellant  had  no 
notice  of  the  suit,  and  the  justice  of  the  peace  rendering 
the  judgment  had  no  jurisdiction  over  the  person  of  the 
defendant  therein. 

A  demurrer  was  overruled  to  the  reply,  and  exceptioa 
reserved. 

There  is  no  error  in  this  ruling.  The  judgment  was 
rendered  by  default.  The  transcript  does  not  contain  the 
summons,  and  shows  no  sufiicient  notice  to  the  defendant. 
The  appellees  could  properly  treat  it  as  a  nullity,  and  sue 
upon  the  original  cause  of  action. 

The  second,  fourth  and  fifth  paragraphs  each  set  up 
a  contemporaneous  verbal  agreement,  varying  the  terms 
of  the  note. 

A  demurrer  was  sustained  to  each  of  these,  and  excep- 
tions reserved. 

The  appellant  labors,  in  his  brief,  to  show  us,  that  this 
demurrer  should  have  been  overruled  on  account  of  its 
informality,  notwithstanding  each  paragraph  is  insoffi- 
cient. 

"We  do  not  concur  with  this  view.  Besides,  we  could 
not  reverse  a  judgment  for  the  irregular  disposition  of 
insufficient  paragraphs  of  answer,  after  the  cause  has 
been  tried  upon  a  good  issue,  which  sustains  the  judg- 
ment. 

The  third  paragraph  is  the  general  denial. 

Upon  this  issue,  the  case  was  tried  and  the  judgment 
rendered. 

There  is  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent* 
damages. 
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Thb  Wbstern  Union  Telbgraph  Company  v.  Ferguson. 

Telegraph  Compant. — TrangmiUing  Message. — Charaeter  qf  Message. — ^Upon 
payment  or  tender  of  its  usual  charges,  a  telegraph  company  is  bound  by 
law  to  transmit  any  message  couched  in  decent  language,  which  is  placed 
in  the  hands  of  its  agent,  for  that  purpose ;  though  it  may  refuse  to 
transmit  one  couched  in  indecent  terms. 

Same. — Action  for  Damages, — Drfenee, — FUading, — Immond  Intent  of  Flaxn- 
tiff. — ^In  an  action  against  a  telegraph  company,  to  reooyer  the  statutory 
penalty  for  refusing  to  transmit  a  proper  message,  an  answer  aUeging 
such  message  to  have  been  intended  for  an  immoral  purpose  is  insuffi- 
cient. 

Saxe. — Ffeading. — Evidence. — In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  transmit  a  message,  the  plaintiff  must  aver  in 
his  complaint,  and  prove  on  the  trial,  that  the  defendant  has  a  line  of 
wires  wholly  or  partly  in  this  State,  that  it  is  engaged  in  telegraphing 
for  the  public,  and  that  a  particular  message  was  placed  in  the  hands  of 
its  agent,  for  transmission. 

From  the  Pulaski  Circuit  Court. 

D.  P.  Baldwin  and  M.  Wirtfieldj  for  appellant. 

HowK,  J. — The  appellee  was  the  plaintiff,  and  the  ap- 
pellant was  the  defendant,  in  this  action,  in  the  court 
below. 

Omitting  the  title  of  the  cause,  the  venue  and  style  of 
the  court,  and  the  signature  of  counsel,  the  appellee's 
complaint  was  as  follows : 

^^  The  plaintiff  complains  of  the  defendant,  and  says, 
that  on  the  23d  day  of  September,  1874,  he  placed  in  tiie 
hands  of  the  defendant's  agent,  at  Francesville,  Indiana 
in  said  county,  the  following  message,  to  wit : 
"  *  Clint.  Crose,  Lafayette,  Indiana : 

"  *  Send  me  four  girls,  on  first  train  to  Francesville,  to 
tend  fair.  E.  Ferguson.' 

^^  That  said  message  was  left  at  said  office  during  the 
usual  business  hours,  and  was  to  be  transmitted  to  said 
Clint.  Crose,  Lafayette,  Indiana,  without  delay;  the  said 
plaintiff  paying  in  advance  for  the  transmission  of  said 
message  the  sum  demanded  by  the  agent  of  said  com- 


496  SUPREME  COURT  OP  INDIANA. 

The  Western  Union  Telegraph  Company  v*  Ferguson. 

pany,  at  the  time  he  delivered  said  message ;  that  the 
defendant,  without  cause,  wrongfully,  wholly  failed  and 
refused  to  transmit  said  message  at  all,  to  the  damage  of 
the  plaintiff  one  hundred  dollars,  which  has  never  been 
paid,  either  in  whole  or  in  part,  as  shown  per  exhibit  *A,' 
herewith  filed  and  made  a  part  hereof;  and  the  plaintiff 
prays,  that  he  have  judgment  for  the  statutory  penalty  in 
such  cases  made  and  provided,  in  the  sum  of  one  hun- 
dred dollars,  and  other  proper  relief." 

The  exhibit,  referred  to  in  said  complaint,  was  a  simple 
statement  of  account,  showing  that  on  September  23d, 
1874,  appellant  was  indebted  to  appellee,  for  damages  and 
penalty  for  not  transmitting  a  message,  in  the  sum  of  one 
hundred  dollars. 

To  the  appellee's  complaint,  the  appellant  answered  in 
five  paragraphs,  as  follows : 

^^1.  For  answer  herein,  defendants  deny  each  and 
every,  allegation  in  the  complaint  herein  contained. 

"  2.  They  say,  the  dispatch  was  offered  by  the  plain- 
tiff for  an  illegal  purpose,  to  wit,  to  obtain  prostitutes  to 
be  used  at  a  fair  held,  or  to  be  held,  at  Francesville,  Indi- 
ana, for  purposes  of  prostitution ;  that  the  said  plaintiff 
was  a  lewd  man,  and  of  bad  and  licentious  character; 
that  the  said  Clint.  Crose  was  also  a  lewd  man ;  that  he  is, 
and  was  at  the  time,  an  agent  and  keeper  of  prostitutes ; 
that,  in  their  offices,  defendants  have  employed  a  large 
number  of  ladies  of  refinement  and  intelligence,  and  they 
say,  they  were  not  bound  to  transmit  any  such  message, 
and  that  they  refused  the  same,  as  they  lawfully  might,  be- 
cause the  same  was,  and  is,  illegal  and  immoral,  and  was 
offered  in  aid  of  immorality  and  illegality,  and  they  could 
not  send  said  dispatch  without  becoming  parties  thereto, 

'^  8.  That  said  message  was  not  sent  in  good  faith,  but 
was  delivered  to  defendant,  by  plaintiff,  for  the  purpose 
of  obtaining  the  penalty  of  one  hundred  dollars,  by  the 
statute  provided  in  case  of  refusal  to  transmit  bona  fide 
dispatches. 


NOVEMBER  TERM,  1877.  497 

The  Western  Union  Telegraph  Company  v,  Feignson. 

-  - r       --* 

'^  4,  That  said  message  was  not  sent,  because  other 
messages  were  in  the  office  at  Francesville,  Indiana, 
in  advance  of  this ;  that  it  contained  no  directions ;  that 
thereby  the  same  was  not  entitled  to  be  forwarded  until 
after  the  necessary  inquiries  were  made  as  to  whether 
there  was  any  such  person  at  Lafayette,  and  until  after 
their  other  usual  business  was  disposed  of;  that,  before 
such  inquiry  could  be  made,  the  plaintiff  called  upon  this 
defendant,  received  back  his  money,  and  discharged  said 
defendant  from  any  duty  or  obligation  she  was  under  to 
transmit  the  said  message.  Wherefore  defendants  say, 
that  the  plaintiff  ought  not  to  recover  in  the  premises. 

*^5.  The  defendant,  for  a  fifth  and  further  answer 
herein,  says,  that  the  message  in  question  is  ambiguous ; 
that  the  plaintiff  is,  and  was  at  the  time,  a  man  of  loose 
morals  and  of  bad  repute  at  Francesville,  Indiana;  that 
the  said  Clint.  Crose  was  a  man  of  bad  repute,  and  was, 
before  the  date  of  the  alleged  default  of  this  defendant, 
in  jail. 

^'  That,  acting  upon  these  facts,  and  that  there  was  to 
be  a  large  number  of  persons  assembled  at  the  Frances- 
ville fair,  the  defendant  had  reasonable  caase  to  believe, 
and  did  believe,  that  said  message  referred  to  prostitutes, 
and  was  to  be  sent  to  draw  prostitutes  to  said  fair ;  and 
defendant,  on  that  account,  refused  to  send  the  same,  as 
an  illegal  and  unlawful  message,  which  refusal  she  was 
authorized  to  make. 

^'  Wherefore  defendants  demand  judgment  against  the 
plaintiff." 

The  appellee  demurred  to  each  of  the  paragraphs,  ex- 
cept the  first,  of  the  appellant's  answer,  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  defence 
to  appellee's  action;  which  demurrers  were  overruled 
as  to  the  second  and  fourth  paragraphs,  and  sustained  as 
to  the  third  and  fifth  paragraphs,  of  said  answer,  to  which 
latter  decisions  the  appellant  excepted.  And  the  appellee 
Vol.  LVn.— 82 
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replied  to  the  second  and  fourth  paragraphs  of  appellant's 
answer  hy  a  general  denial  of  the  matters  alleged  therein. 

And  the  action,  being  at  issue,  was  tried  by  a  jury  in 
the  court  below,  and  a  verdict  was  returned  for  the  appel- 
lee, assessing  his  damages  at  the  sum  of  one  hundred 
dollars. 

The  appellant^s  written  motion  for  a  new  trial  having 
been  overruled  by  the  court  below,  and  its  exception 
salved  to  such  ruling,  judgment  was  rendered  on  the 
verdict. 

Ib  liib  court,  the  appellant  has  assigned  the  following 
alleged'  errors  of  the  court  below : 

lat.  In  sustaining  the  appellee's  demurrer  to  the  third 
paragraph  of  the  appellant's  answer; 

2d.  In  sustaining  the  appellee's  demurrer  to  the  fifth 
paragraph  of  the  appellant's  answer; 

SAk  In  overruling  appellant's  motion  for  a  new  trial ; 
and, 

4th.  In  overruling  the  appellant's  motion  for  Judg- 
ment on  the  pleadings  herein. 

It  seems  to  us,  that  no  error  was  committed  by  the 
court  below  in  sustaining  the  appellee's  demurrers,  either 
to  the  third  or  fifth  paragraphs  of  the  appellant's  answer. 
"We  know  of  no  provision  of  law  which  would  authorize 
the  appellant,  or  any  of  its  agents,  to  inquire  into  or  im- 
pugn the  motives  of  any  one  who  might  desire  to  trans- 
mit a  message,  couched  in  decent  language,  over  the 
appellant's  telegraphic  lines.  And  certainly  we  are  not 
aware  of  any  law  which  makes  the  appellant,  or  any  of 
ts  employees,  a  censor  of  public  or  private  morals,  or  at 
judge  <rf  the  good  or  bad  faith  of  any  party  who  may 
eek  to  send  a  dispatch  over  the  appellant's  lines.  If  the 
message  offered  for  transmission  is  expressed  in  decent 
language,. "on  payment  or  tender  of  the  usual  charge,"^ 
the  duty  of  the  telegraph  company  is  fixed  by  law,  and 
it  has  no  discretion.  If,  however,  the  message  is  expressed 
in  indecent,  obscene   or  filthy  language,  then,  in   our 
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opinion,  the  telegraph  company  will  be  excused  from  the 
transmission  of  any  such  message.  But  such  was  not  the 
message  described  in  appellee's  complaint. 

In  our  opinion,  the  court  below  did  not  err  in  sustain- 
ing the  appellee's  demurrers  to  the  third  or  to  the  fifth 
paragraph  of  the  appellant's  answer. 

Among  the  causes  for  a  new  trial,  assigned  by  the  ap- 
pellant in  its  motion  therefor,  addressed  to  the  court 
below,  was  this,  that  the  verdict  of  the  jury  was  not  sus- 
tained by  sufficient  evidence. 

It  is  a  clear  proposition,  that  the  appellee's  complaint,^ 
in  this  case,  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  point  was  presented  to  the  court 
below  by  appellant's  motion  in  arrest  of  judgment ;  but 
Ihe  decision  of  that  court,  in  overruling  that  motion,  has 
not  been  assigned  as  error  in  this  court. 

Under  the  provisions  of  the  statute,  entitled  "An  act  to 
regulate  electric  telegraph  companies,"  approved  May 
18th,  1852,  which  provides  a  penalty  for  a  failure  to  trans- 
mit a  telegraphic  message,  it  is  not  every  telegraph  com- 
pany which  is  subjected  to  such  penalty  for  such  failure, 
but  it  is  the  telegraph  company  which  has  "  a  line  of 
wires  wholly  or  partly  in  this  State,"  and  which  is  "  en- 
gaged in  telegraphing  for  the  public,"  that  is  made 
amenable  to  the  penalty  prescribed  by  our  statute  for  the 
failure  to  transmit  a  message,  "on  payment  or  tender 
of  the  usual  charge."    1  R.  S.  1876,  p.  868,  sec.  1. 

It  was  necessary,  therefore,  that  the  appellee  shouldj 
aver  in  his  complaint,  in  order  to  state  a  good  cause  of 
action,  that  the  appellant  had  a  line  of  wires,  wholly  orj 
partly  in  this  State,  over  which  it  might  have  transmitter 
his  message,  and  that  it  was  engaged  in  telegraphing  foi 
the  public ;  for  these  were  facts  which  must  exist,  or  th( 
appellee  could  not  lawfully  recover,  and  of  the  existencj 
of  which  neither  the  court  below  nor  this  court  coul( 
take  judicial  notice.    Therefore,  it  was  not  only  neces- 
sary that  these  facts  should  be  averred  in  ^pellee's  com-] 
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plaint,  but,  whether  averred  or  not,  it  was  indispensably 
necessary,  that  these  facts  should  be  established  by  suffi- 
cient evidence,  on  the  trial  of  this  cause,  to  entitle  the 
appellee  to  a  recovery.  There  was  no  evidence  intro- 
duced on  the  trial  in  the  court  below,  which  tended,  even 
in  the  remotest  degree,  to  establish  either  one  of  the  facts 
referred  to. 

In  another  point  of  view,  it  seems  clear  to  our  minds, 
that  the  verdict  of  the  jury,  in  this  case,  was  not  sus- 
tained by  sufficient  evidence.  It  will  be  observed  from 
appellee's  complaint,  as  the  same  is  contained  in  this 
opinion,  that  the  appellee  averred  therein,  that  he  placed 
in  the  hands  of  the  appellant's  agent,  at  Francesville, 
Indiana,  a  particular  message,  setting  it  out  in  full. 
While  it  might  not  have  been  necessary  to  prove  the 
precise  contents  of  the  message,  as  the  same  is  set  out  in 
the  complaint,  yet  it  was  necessary,  in  our  opinion,  to 
I  .  identify  the  message  set  out,  by  the  evidence,  with  rea- 

sonable certainty.  The  appellee  failed  to  show,  by  any 
[evidence,  that  he  placed  any  message  in  the  hands  of  the 
ippellant's  agent  at  Francesville,  Indiana,  or  to  identify 
>y  the  evidence  the  message  set  out  in  the  complaint,  by 
;he  address,  by  the  signature,  or  in  any  other  manner. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee.  ^  ' 
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DiyoBCE. — Decree  wiihout  JwrisdietUm, — A  decree  of  divorce  rendered  b/  a 
court  haying  no  jnrisdiction  of  the  snbject-roatter,  or  of  the  parties,  ma/ 
be  annulled  and  set  aside,  in  a  proper  proceeding  therefor. 

8aice. — Review  of  Judgment, — An  action  to  annul  and  set  aside  a  judgment 
is  not  a  proceeding  to  review  the  same. 
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Sams. — Jurisdiction  qf  I^xrty, — How  Acquired, — JuriBdiction  of  a  party  to 
a  ciyil  action  can  onlj  be  acquired,  either  by  the  dae  Bervice  npon  him  of 
a  Bnmmons,  or  by  his  voluntary  appearance. 

Same. — Pleading. —  Will, —  Widow,— BeoedenU^  EtttUea, — ^The  defendant,  in  an 
action  wherein  a  divorce  was  granted  to  the  plaintiff,  after  the  death  of 
the  latter,  testate,  filed  a  complaint  against  his  heirs  and  devisees,  al- 
leging that  she  had  had  no  notice  of  such  action,  that  no  summons  had 
been  issued  for  or  served  upon  her,  that  she  had  not  appeared  to  the 
action,  and  that  the  only  service  of  summons  upon  or  appearance  by 
her,  pretended  by  the  plaintiff,  was  the  filing  by  him,  with  his  complaint, 
of  a  paper  purporting  to  be  signed  by  her,  waiving  the  issue  and  service 
of  summons ;  and  she  asked  that  such  judgment  be  annulled  and  set 
aside,  that  she  be  permitted  to  contest  the  validity  of  the  testator's  will, 
and  that  she  be  recognized  as  his  widow. 

Held,  on  demurrer,  that,  by  the  averments  of  the  complaint,  such  court  had 
no  jurisdiction  of  the  defendant  in  such  action,  that  the  proceedings  sub- 
sequent to  the  filing  of  the  complaint  therein  were  void,  and  that  the 
complaint  in  this  action  is  sufficient. 

From  the  Tippecanoe  Circuit  Court. 

W.  D.  Wallace  and  A,  Hice,  for  appellant. 

6r.  0.  Behrrij  J.  Park  and  A.  0.  Behrn,  for  appellees. 

NiBLAGK,  J. — This  was  a  proceeding  in  the  court  below 
by  Frederika  Willman,  against  Mary  Willman,  George 
Willman,  Walburga  Willman,  Keinhard  Willman  and 
Louis  Kimmel,  to  have  what  purports  to  be  a  judgment 
of  that  court  divorcing  her  from  John  Willman,  her  late 
husband,  since  deceased,  annulled,  set  aside  and  declared 
void,  and  to  be  admitted  and  recognized  as  the  widow  of 
said  John  Willman.  Also,  to  be  permitted  to  contest  the 
execution  of  the  last  will  and  testament  of  the  said  de- 
ceased, and  to  share  his  estate. 

The  complaint  was  in  two  paragraphs. 

A  demurrer,  was  sustained  to  both  paragraphs,  and 
there  was  judgment,  on  demurrer,  for  the  defendants. 

The  sufficiency  of  the  complaint,  therefore,  is  the  only 
question  presented  to  us  here. 

It  is. alleged  in  both  paragraphs  of  the  complaint, 
among  other  things,  but  in  a  somewhat  different  form 
in  each,  in  substance,  that  the  appellant  was,  on  the  2d  day 
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of  August,  A.  D.  18659  united  in  marriage  with  the  said 
John  Willman,  and  that  he  and  she,  from  that  time,  lived 
and  cohabited  together  as  husband  and  wife,  until  a  short 
time  before  his  death,  a  period  of  more  than  nine  years, 
during  which  time  four  children  were  born  to  them  as 
the  fruit  of  sudi  marriage,  of  whom  the  said  Mary  "Will- 
'  man  and  George  Willman,  two  of  said  children,'are  the 

only  Burvivors. 

That  on  th^  11th  day  of  May,  A-  D.  1875,  while  she, 
the  appellant,  was  still  living  with  him  as  hie  wife,  in  the 
city  of  Lafayette,  in  this  State,  he,  the  said  John  Will- 
man,  without  her  knowledge  or  consent,  commenced  an 
action  for  a  divorce,  against  her,  in  the  Tippecanoe  Circuit 
Court,  and  caused  to  be  filed  with  his  complaint  a  waiver, 
in  writing,  signed  by  her,  of  the  issuing  and  service  of 
process  in  the  action,  as  follows : 

"  The  State  of  Indiana,  Tippecanoe  County,  ss : 
I  "  In  the  Tippecanoe  Civil  Circuit  Court,  April  term^ 

1875. 

^^John  Willman  v.  Frederika  WiUman. — ^Divorce. 

^  The  undersigned,  Frederika  Willman,  the  defendant 

in  the  above  entitled  suit,  hereby  waives  the  issuing  and 

!  service  on  her  of  process  in  the  above  entitled  suit,  and 

I  consents  that  said  cause  shall  stand  for  trial  at  said  term 

of  said  court. 

(Signed,)  "  Frederika  Willman/' 

"  Witness :    Richard  Rottler." 

That,  on  proof  of  the  execution  of  said  writing,  the 
court  entered  a  default  against  her,  and,  in  her  absence 
and  without  any  appearance  by  her  to  the  action,  either 
in  person  or  by  attorney,  proceeded  to  hear  evidence,  and 
entered  a  judgment  of  divorce  against  her. 

The  said  John  Willman  died  about  a  month  after  these 
divorce  proceedings  were  concluded.  Previous  to  his 
death,  he  executed  an  instrument,  in  writing,  purporting 
to  be  his  last  will  and  testament,  in  which  he  made  but  a 
nominal  provision  for  the  said  Fred^ka  Willman,  leav- 


NOVEMBER  TERM,  1877.  508 

Willman  v.  Willman  et  a/. 

ing  the  re«t  of  hie  property,  amoanting  in  ralne  to  per- 
hape  eight  or  nine  thousand  dollars,  to  his  ipwo  finmving 
children,  above  named,  and  to  the  said  Waliwrga  Will- 
nvaa,  his  mother,  and  to  the  said  Heinhard  Willman,  his 
brother.  Kimmel  is  the  admimstrator  of  his  estate  with 
the  will  annexed. 

T'he  only  questions  discnesed  in  tias  coort  bj  "COHnsel 
on  both  sides  arise  out  of  and  upcm  Hie  alleged  pwceed- 
iBg%  Im  divorce^  referred  4o  in  the  complaint. 

It  is  a  well  settled  rule  of  law,  that  there  xian  be  iro  pfO- 
ceedifiipi  to  iieview  a  judgment  of  divoroe.  2  R.  4.  (876, 
p.  247^  sec.  586;  McJunkm  v.  McJunkin,  8  End.  99; 
Woolley  V.  WooUey^  12  Ind.  663 ;  McQuigg  t.  MeQmgg^  18 
lad.  294;  WUey  v.  FnxM,  23  Ind.  628 ;  Ewing  v.  Bmng,  24 
Ind,  468;  Shoemaker  v.  The  Boards  etc.,  36  Ind.  176';  JBfc- 
Farland  w.  MeFarland,  40  Ind.  458;  Homaday  ▼.  TTie 
Stak^  43  Ittd.  806 ;  Svilivan  v.  Learned,  49  Ind.  252. 

1\hat  rule,  however,  as  we  «eon8true  it,  has  oiAy  a  prac- 
tical .a{>plieation  to  cases  in  which  there  has  been  a  TnHd 
And  effective  judgment  of  divorce,  and  does  not  prohibit 
proper  proceedings,  by  a  party  interested,  to  an-nul  mtd 
set  aside  a  ao-called  judgment  of  divorce,  which  is  void, 
either  for  want  of  jurisdiction  over  the  subject-matter,  or 
of  jurisdiction  of  the  parties. 

Properly  considered,  a  proceeding  to  review  a  judment 
presupposes  the  existence  of  a  valid  end  subsisting  jadg- 
ment,  which  may,  on  the  hearing,  be  affirmed,  reversed 
or  modified,  either  in  whole  or  in  part,  as  the  justice  of 
the  case  laay  require,  and  is  prosecuted  on  the  theory 
that  there  is  such  a  valid  and  subsisting  judgment  which 
ought  to  be  reversed  or  modified.  An  action  to  annul 
and  set  aside  a  void  judgment,  although  it  may  have  the 
form  and  similitude  of  a  proceeding  for  the  review  of  the 
judgment,  is,  nevertheless,  not  such  a  proceeding,  in 
strictly  legal  contemplation.  It  is  proper  to  ^serve  this 
distinction  in  the  consideration  of  such  cases  as  the  one 
before  us. 
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In  au  ordinary  adversary  proceeding  against  a  resident 
of  this  State,  jarisdiction  over  the  person  of  the  defend- 
ant can  only  be  acquired  in  two  ways. 

1st.    By  the  issuing  and  service  of  a  summons ;  and^ 

2d.  By  a  voluntary  appearance  in  court,  and  a  suIk 
mission  to  its  jurisdiction. 

This  subject  was  fully  considered  and  ruled  upon  by 
this  court,  in  the  case  of  McCormack  v.  7%€  First  National 
Bank  of  Greensburghj  63  Ind.  466,  and  need  not,  we  trust, 
be  further  elaborated  here. 

In  regard  to  the  divorce  proceeding,  against  which  the 
appellant  seeks  to  be  relieved,  it  is  made  affirmatively  to 
appear,  that  no  summons  was  issued  for  or  served  upon 
her,  and  that  there  was  no  voluntary  appearance  by  her 
to  the  action.  Consequently,  neither  one  of  the  modes- 
provided  for  by  statute  was  resorted  to  for  the  purpose  of 
obtaining  jurisdiction  over  the  person  of  the  appellant* 
I  The  paper  filed  in  that  proceeding  by  the  plaintiff,  by 

which  the  defendant  agreed  to  waive  the  issuing  and 
service  of  process  on  her  in  that  action,  did  not  supply 
the  place  of  a  summons.  Neither  did  it  constitute  an  ap- 
pearance to  the  action.  As  a  means  of  obtaining  juris- 
diction over  the  person  of  the  defendant  in  that  proceed- 
ing, it  was  invalid  and  inefiectual. 

Upon  the  facts  alleged  in  the  complaint,  we  are  of  the 
opinion,  that  all  of  the  proceedings  in  the  divorce  suit,  sub- 
sequent to  the  filing  of  the  complaint,  were  without 
jurisdiction,  and,  hence,  inoperative  and  void. 

We  think  both  paragraphs  of  the  complaint  contained 
facts  sufficient  to  entitle  the  appellant  to  relief  against 
the  alleged  proceedings  in  divorce,  and  that  therefore  the 
court  erred  in  sustaining  the  demurrers  to  the  complaint. 

The  judgment  is  reversed,  at  the  costs  of  the  estate  of 
the  said  John  Willman,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 
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Batlroad. — Freight.  —  ConiMeimg  Roads, — Pooling  Contract,  —  Tender,  — 
Where,  pursuant  to  an  agreement  between  connecting  railroads,  freight 
is  received  by  one,  to  be  delivered  at  a  point  on  the  other  for  a  sum  less 
than  the  aggregate  regular  charges  of  both,  the  latter,  upon  receiving 
such  freight,  must  deliver  it,  at  such  point,  to  the  consignee,  upon  his 
tendering  such  sum  to  the  proper  agent  of  the  latter. 

Same. — ^Where  no  such  agreement  exists,  and  freight  is  received  by  one  of 
such  railroads,  to  be  delivered  at  a  point  on  the  other  for  a  sum  less  than 
the  aggregate  regular  charges  of  both,  the  latter  company,  on  receiving 
it  and  carrying  it  to  such  point,  must  deliver  it  to  the  consignee,  upon 
hb  tendering  such  sum,  provided  it  equal  the  r^ular  charges  of  the 
latter,  whether  it  does  or  does  not  include  any  charges  for  the  former. 

Same. — Repkvvn, — ^If,  in  either  of  such  cases,  such  tender  be  refused,  the 
consignee  may  replevy  such  freight. 

Same. — Tender  must  be  brought  into  Court, — Where,  to  maintain  an  action, 
a  tender  of  money  must  be  first  made  by  the  plaintiff,  such  tender  must 
be  kept  good  by  bringing  it  into  court. 

Prom  the  Vanderburgh  Circuit  Court. 

A.  Iglehart  and  J.  E.  Iglehart^  for  appellant. 
C.  E.  Marsh,  for  appellee. 

Perkins,  J. — ^Replevin  for  a  horse. 

Answer  in  denial  of  the  complaint;  trial  by  jury; 
verdict  for  plaintiff';  and,  over  a  motion  for  a  new  trial, 
judgment  on  the  verdict. 

The  case  is  this : 

In  October,  1874,  James  C.  Marsh  shipped  a  horse  from 
Vinton,  Iowa,  to  Evansville,  Indiana.  The  shipment  was 
made  by  The  Burlington,  Cedar  Rapids  and  Minnesota 
Railway,  to  Chicago,  at  the  agreed  rate  of  freight,  to  that 
point,  of  seventeen  dollars  and  sixty  cents,  and  for  the 
sum  of  twenty-four  dollars  and  sixty  cents  to  Evansville, 
thus  leaving  seven  dollars  as  the  freight  from  Chicago  to 
Evansville,  while  the  regular  charge  for  freight  from 
Chicago  to  Evansville  was  fourteen  dollars. 

On  the  way-bill  of  The  Burlington,  Cedar  Rapids,  etc.. 
Railway  Company,  to  Chicago,  was  written,  "  Horse  des- 
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tined  to  Evansville,  Indiana ;  through  rate, Vinton  to  Evans- 
ville,  $24.60,  charges  for  feed  and  water  additional."  The 
shipper  supplied  the  feed  at  Yinton  for  the  entire  dis- 
tance, and  no  question  arises  as  to  that.  The  horse  ar- 
rived at  Evansville.  The  agent  of  the  owner  called  for 
him  at  the  proper  place,  and  tendered  the  twenty-four 
dollars  and  sixty  cents ;  the  tender  was  refused,  and  the 
sum  of  thirty-one  dollars  and  sixty  cents,  the  aggregate 
of  the  regular  freights  on  the  two  roads  (fourteen  dollars 
and  seventeen  dollars  and  sixty  cents)  demanded.  The 
Evansville  company  denied  the  power  of  the  agent  of  The 
Burlington,  etc.,  R.  W.  Co.  to  contract  for  a  through  rate  of 
freight,  givingthe  Evansville  road  less  than  full  freight,  and 
denied  any  connection  or  arrangement  with  that  company 
authorizing  such  contract.  There  was  testimony  on  the 
point.    It  left  the  matter  in  doubt. 

The  court  instructed  the  jury,  that  the  freight  was  a 
lien,  but,  when  the  amount  due  was  tendered,  the  owner 
was  entitled  to  his  property. 

"  Defendant's  counsel  then  asked  the  court  to  inartruct 
the  jury,  that  *  the  contract  offered  in  evidence  is  not  the 
contract  of  the  defendant;  and  unless  some  authority  to 
make  that  contract  is  shown  on  behalf  of  the  plaintiff, 
the  jury  should  find  for  the  defendant.' "  But  the  court 
refused  to  give  said  instruction,  whereupon  the  defendant 
at  the  time  excepted ;  and  the  court  proceeded :  "  That 
there  may  be  no  mistake  about  that,  I  will  say  that  that  is 
substantially  what  I  have  instructed  upon,  I  leave  it  for  you. 
Gentlemen  of  the  Jiiry,  to  say,  from  the  evidence,  whether 
this  was  a  contract  to  carry  freight  the  whole  distance, 
at  the  agreed  price  of  twenty-four  dollars  and  sixty  cents. 
If  it  was,  the  tender  of  that  amount  was  all  that  Mr. 
Marsh  was  bound  to  do,  for  the  delivery  of  his  property 
here.  And  if  there  was  no  connection  whatever  between 
these  roads,  and  the  horse  was  delivered  by  the  other 
company  to  this  company,  the  defendants  would  be  prop- 
erly entitled  to  their  usual  rates  of  freight.    But,  if  that 
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:ainonnt  or  more  had  been  tendered,  the  defendants  would 
be  entitled  to  nothing  but  what  the  contract  called  for,  if 
the  contract  called  for  as  much  as  was  due  the  defend- 
ants as  freight  money;"  to  the  giving  of  which  in- 
struction the  defendants  excepted. 

This  freight  question  seems  to  us  to  be  within  a  nar- 
row compass.  If  there  was  a  connection  or  agreement 
between  the  two  roads  mentioned,  by  which  the  contract 
in  question  for  through  freight  was  authorized,  then  the 
Evaosville  company  was  bound  by  it,  and  was  liable  to 
•deliver  the  horse,  on  the  tender  of  the  amount  of  freight 
•(twenty-four  dollars  and  sixty  cents)  stipulated  for  in  the 
-contract.  If  there  was  no  such  connection  between  the 
-companies,  and  the  agent  who  made  the  contract  at  Yin- 
ton,  Iowa,  had  no  power  to  bind  the  Evansville  company 
l)y  that  contract,  then  the  Evansville  company  had  a 
right  to  collect  her  own  freight,  and  was  not  bound  to 
<5ollect  that  of  the  other  company.  She  might  receive 
the  amount  tendered  in  discharge  of  the  freight,  and  if  it 
•only  equalled  her  own  charge,  she  might  retain  the  whole 
of  it.  If  it  exceeded  that  charge,  she  would  account  to  the 
•other  company  for  the  overplus.  The  Iowa  company- 
had  agreed  to  ship  the  horse  in  question  to  Evansville 
for  a  given  sum  of  money.  That  company  thereby  as- 
sumed the  burden  of  satisfying  the  charges  of  the  roads 
•over  which  she  should  ship  the  horse ;  and  if  it  took  the 
whole  amount  she  charges  for  the  entire  route,  she  would 
have  to  pay  it,  if  it  left  nothing  for  her  own  company.  "We 
see  no  error  in  the  instruction  of  the  court  on  this  point. 

The  remaining  question  relates  to  the  tender.  It  is 
claimed  by  the  appellant,  that,  to  enable  the  plaintiff  to 
recover,  he  should  have  kept  up  the  tender  by  payment 
of  the  money  into  court.  By  the  instruction  of  the  court, 
the  jury  were  led  to  believe  this  was  not  necessary. 

Where  a  defendant  is  sued  for  a  debt,  and  pleads  a 
tender,  he  must  follow  it  up  by  a  payment  of  the  money 
into  court.    Bicknell  Prac.  190, 191.    See  2  R.  S.  1876,  p. 
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862,  form  No.  23;  The  State  v.  Briffgs,6S  KG.  159;  Bran- 
son V.  The  ChicagOy  etc.j  JR.  iJ.  Co.,  40  How.  Pr.  48. 

But  here  is  not  a  plea  or  answer  of  tender  by  a  defend- 
ant, but  a  suit  by  a  plaintiff  to  recover  an  article  of  per- 
sonal property,  of  wbicb  he  alleges,  in  his  complaint,  he 
is  the  owner  and  entitled  to  the  possession.  The  general 
denial  is  answered,  which  puts  the  right  of  possession  in 
issue.  If  the  plaintiff  had  brought  his  suit  without  ten- 
dering the  amount  of  the  defendant's  lien  upon  the  prop- 
erty, he  must  have  failed.  But,  having  made  the  tender, 
can  he  maintain  his  suit  and  recover  possession  of  the 
property,  without  paying  the  amount  of  the  lien  tendered 
into  court,  is  the  question. 

It  seems  to  us,  that  he  can  not.  If  he  can,  he  may  re- 
cover his  property  without  paying  the  freight,  leaving 
the  company  to  a  personal  remedy  against  the  owner, 
who  may,  as  is  the  fact  in  this  case,  be  and  reside  in  a 
distant  state. 

In  Coombs  v.  Carr,  55  Ind.  308,  it  is  said,  that,  in  cases 
"  where  the  court  can  decree  the  amount  due,  and  make 
it  a  lien  on  the  land,  it  is  not  necessary  to  make  a  tender 
before  the  commencement  of  the  suit,  nor  bring  the 
money  into  court ;  it  is  sufficient  to  make  the  offer  in  the 
pleading  to  pay  the  amount  when  it  is  ascertained.  Seller 
v.  Lingerman^  24  Ind.  264 ;  Hunter  v.  Bales^  24  Ind.  299  ; 
Tamer  v.  Parry,  27  Ind.  168 ;  Kemp  v.  Mitchell,  36  Ind. 
249 ;  Lynch  v.  Jennings,  48  Ind.  276 ;  Buckle  v.  Barbour, 
48  Ind.  274." 

There  was  a  failure  of  proof  under  the  general  deniaL 

The  motion  for  a  new  trial  should  have  prevailed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  i& 
remanded. 
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MoRTOAOE. — Belease  of  Ih-ocured  by  Fraud, — Fcrecbmre  agaiiuA  SubBequLmt 
Purchfuer, — Pfeading. — Complaint. — In  an  action  by  the  holder  of  a  mort- 
gage on  real  estate,  to  foreclose  it  against  the  mortgagor  and  the  owner, 
by  purchase  from  the  mortgagor,  of  the  equity  of  redemption,  the  com- 
plaint alleged,  that,  prior  to  the  conveyance  of  such  equity,  the  plaintiff 
had  been  induced  to  execute  a  release  of  his  mortgage,  by  the  false  and 
fraudulent  representations  of  the  mortgagor,  that  he  had  negotiated  with 
a  third  person  for  a  loan  on  such  land,  with  which  to  pay  the  plaintiff's 
debt,  but  that,  to  secure  such  loan,  plaintiff  must  release  his  mortgage, 
so  that  the  mortgagor  could  execute  a  first  mortgage  to  such  tliird  person 
for  sucii  loan,  with  which  he  promised  at  once  to  pay  the  plaintiff's 
debt ;  that  the  mortgagor  had  never  made  any  such  negotiation ;  and 
that,  on  the  release  of  such  mortgage,  he  had  conveyed  such  land  to  his 
codefendant,  who  yet  owed  the  purchase-money  therefor. 

Hddy  on  demurrer,  that  fraud  in  the  mortgagor  is  sufficiently  charged,  and 
that  the  complaint  is  sufficient  as  to  both  defendants. 

Same. — Atuwct, — Pcaiies. — Pleading  Struck  Out. — Promissory  Note.— Where, 
by  a  simple  answer  to  the  complaint  in  such  action,  the  defendant  owner 
of  the  equity  of  redemption  admits  the  purchase  of  such  land  for  a 
certain  sum,  and  alleges  that  he  had  executed  to  the  mortgagor  his 
promissory  note  therefor,  and  that  the  same  had  been  sold  and  assigned 
to  a  certain  person,  without  notice  of  such  mortgage,  it  was  not  error  to 
Rtrike  out  of  such  answer  a  prayer,  that  such  assignee  be  made  a  party 
to  the  action  to  answer  as  to  his  interest. 

Saitb. — Beply. — A  reply  to  such  answer,  alleging  the  same  facts  as  those 
set  out  in  the  complaint,  and  averring  that  such  conveyance  had  been 
made  by  the  mortgagor  to  his  codefendant  with  the  full  knowledge  by 
the  latter  of  such  fraud,  is  sufficient  on  demurrer. 

Same. — ConsidercUion  for  Assignment. — A  reply  to  such  answer,  alleging 
that  such  promissory  note  had  been  assigned  to  a  person  who  received 
it  without  giving  any  new  consideration  therefor,  but  simply  in  dis- 
charge of  an  existing  debt  then  due  from  the  mortgagor  to  the  assignee, 
is  insufficient. 

Same. — Instruction  to  Jury. — Rights  and  Liabilities  of  Subsequent  Prnxhajser. — 
Estoppd, — Notice. — Former  Adjudication. — The  court,  in  such  cause,  in- 
structed the  jury,  that,  if  the  mortgagor  had  not  committed  the  fraud 
alleged,  the  owner  of  the  equity  of  redemption  was  not  liable  to  the  plain- 
tiff; that  if  he  had  committed  such  fraud,  but  the  owner  of  the  equity, 
without  knowledge  thereof  and  before  the  assignment  of  such  note,  had 
induced  the  assignee  to  take  such  assignment  by  assuring  him  that  he 
had  no  defence  thereto  and  would  pay  him  at  maturity,  then  he  was 
estopped  from  asserting  any  defence  as  against  the  assignee,  and  was  not 
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liable  to  the  plaintiff;  but  that,  if  he  had  given  the  assignee  no  snch 
assurances  before  such  assignment,  he  was  liable  for  the  amount  of  snch 
note  to  the  plaintifi^  notwithstanding  the  good  faith  of  himself  and  the 
assignee,  and  notwithstanding  any  thing  occurring  after  the  assignment ; 
and  that  such  recovery  by  the  plaintiff  would  be  a  good  defence  to  an  ac- 
tion against  him  on  such  note  by  the  assignee. 

Held,  that  the  instruction  was  right. 

Pbagtigel — HwrmUn  Error, — JPteading. — SupremeOmrt, — Where  a  demurrer 
is  improperly  overruled  to  an  insufficient  pleading^  but  all  the  evidence 
admitted  thereunder  on  the  trial  was  properly  admissible  under  other 
pleadings,  such  error  is  not  available  on  appeal  to  the  Supreme  Oourt. 

Samb. — Intin»eU<m  to  Jury, — New  TriaL — Asrignmeni  <f  Emir, — Error  id 
giving  OP  TClusing  instructions  to  the  jury  is  proper  ground  for  &  new 
trial,  but  can  not  be  assigned  as  error  on  appeal  to  the  Supreme  Court. 

From  the  Morgan  Circuit  Court. 

W.  R.  Harrison  and  W.  S.  Shirley^  for  appellants. 
S.  K.  HarrymaTiy  G.  W.  Grubbs  and  M.  H.  ParkSy  for  ap- 
pellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appel- 
lants, as  defendants,  in  the  court  below. 

Appellee's  complaint  was  in  three  paragraphs,  and 
issues  of  law  and  fact  were  formed  on  each  of  these  par- 
agraphs ;  but,  before  the  final  submission  of  the  cause  to 
the  jury,  the  appellee  virtually  abandoned  the  first  and 
third  paragraphs  of  his  complaint,  and  the  jury  were  so 
instructed  by  the  court  below. 

In  our  examination  of  this  cause,  therefore,  we  will 
consider  the  second  paragraph  of  appellee's  complaint 
alone,  as  if  it  were  in  fact,  what  it  is  in  effect,  the  only 
complaint  in  the  action. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that  on  the  23d  day  of  May,  1865, 
he  sold  to  the  appellant  Sylvester  Johnson  and  one  Robert 
Johnson,  who  were  brothers  and  partners  in  business^ 
certain  land  hereinafter  described ;  that,  in  part  consid- 
eration for  said  land,  the  said  Sylvester  and  Robert  John- 
son executed  their  promissory  note  of  that  date  for  two 
thousand  dollars,  a  copy  of  which  note  was  filed  with 
said  paragraph  as  a  part  thereof,  which  said  note  waa 
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made  payable  six  years  and  six  months  after  date,  with 
interest  thereon  from  December  25th,  1865,  without  relief 
from  valuation  or  appraisement  laws ;  that,  to  secure  the 
payment  of  said  note,  the  appellants  Sylvester  and  Mary 
B.Johnson  and  said  Kobert  Johnson  executed  to  appellee 
a  mortgage  on  said  real  estate,  a  copy  of  which  mortgage 
was  filed  witk  said  paragraph  as  a  part  thereof;  that 
afterward  said  Robert  Johnson  conveyed  his  right,  title 
and  interest  in  and  to  said  land  to  said  Sylvester  Johnson, 
who  assumed  and  undertook  the  payment  of  said  debt ; 

that  afterward,  on  the  —  day  of y  187 — ,  appellant 

Sylvester  Johnson,  intending  and  contriving  to  cheat  and 
defraud  the  appellee,  falsely  represented  to  appellee,  that 
he,  said  Sylvester  Johnson,  wanted,  and  was  arranging,  to 
negotiate  a  loan  with  a  certain  insurance  company,  for 
the  purpose  of  procuring  money  with  which  to  pay  off 
and  discharge  appellee's  debt,  and  that  he  had  so  far 
arranged  to  negotiate  said  loan  as  that  all  that  remained 
to  enable  him  to  consummate  said  arrangement,  and  nego- 
tiate said  loan,  was,  that  the  appellee  should  release  said 
mortgage  on  said  land,  so  that  he  might  thereby  mort- 
gage it  for  said  loan,  and  that  he  could  only  procure  said 
loan  by  appellee's  releasing  his  said  mortgage,  and  said 
Sylvester  Johnson  thereupon  agreed  and  pledged  himself, 
that,  if  appellee  would  make  and  execute  such  a  release, 
he  would  and  could  thereby  procure  said  loan,  and  would, 
with  the  money  so  procured,  immediately  pay  off  and  dis- 
charge appellee's  said  debt ;  that  appellee,  relying  upon 
said  fraudulent  representations,  and  believing  that  said 
Sylvester  so  intended  to  negotiate  said  loan,  and  to  pay 
him  his  debt,  which  had  then  been  long  due,  made. and 
executed  a  release  of  said  mortgage,  and  recited  therein 
that  said  debt  was  paid  and  satisfied,  and  did  so  for  the 
purpose  aforesaid  and  none  other,  and  was  induced  there- 
to by  said  representations  and  none  other ;  that  the  ap- 
pellant Sylvester  Johnson  was  not  then  intending  nor 
attempting  to  negotiate  a  loan  with  any  insurance  com- 
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pany,  aud  had  not  made  any  arrangement  for  such  pur- 
pose, and  was  not  intending  thereby  to  procure  money  to 
pay  oft'  appellee's  said  debt;  but  that,  having  so  procured 
said  release  to  be  executed,  he,  said  Sylvester,  thereupon, 
in  violation  and  utter  disregard  of  his  promise,  and  in 
fraud  of  appellee's  rights,  sold  the  said  land  to  the  appel- 
lant   Keagan,  who  agreed  to  pay  him  therefor  the 

sum  of dollars,  and  executed  his  promissory  notes 

therefor;  that  there  was  still  unpaid  and  owing,  upon 
said  notes,  by  said  Reagan,  the  sum  of  two  thousand  five 
hundred  dollars,  and  that  appellee's  said  note,  except  the 
sum  of  one  thousand  dollars  paid  thereon,  was  due  and 
unpaid,  to  appellee's  damage  in  the  sum  of  two  thousand 
dollars.  Wherefore  appellee  demanded  judgment  against 
said  Sylvester  for  two  thousand  dollars,  that  said  mort- 
gage be  foreclosed  to  the  extent  of  the  amount  of  money 
yet  due  from  said  Reagan  upon  said  land,  or  to  the  extent 
of  appellee's  claim,  and  for  all  other  proper  relief. 

The  copies  of  the  note  and  mortgage,  which  were 
made  parts  of  said  paragraph  of  complaint,  were  filed 
therewith  and  are  set  out  in  the  record. 

The  appellants  Johnson  and  wife,  and  the  appellants,  the 
Reagans,  severing  in  their  defence,  demurred  to  the  sec- 
ond paragraph  of  appellee's  complaint,  for  the  alleged  in- 
sufficiency of  the  facts  therein  to  constitute  a  cause  of 
action,  which  demurrers  were  severally  overruled  by  the 
court  below,  and  to  these  decisions  the  appellants  sever- 
ally excepted. 

And  the  appellants  Jesse  and  John  W.  Reagan,  sever- 
ing in  their  defence,  for  answer  to  the  second  paragraph 
of  appellee's  complaint,  said,  in  substance,  admitting  the 
execution  of  the  note  and  mortgage  as  therein  averred, 
that  it  was  true,  as  therein  set  forth,  that  appellee,  on  the 
8th  day  of  April,  1872,  and  again  on  the  11th  day  of 
April,  1873,  executed  and  delivered  to  said  Sylvester 
Johnson  acknowledgments  of  satisfaction,  and  releases,  of 
said  mortgage,  duly  acknowledged,  and  the  same  were 
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duly  entered  of  record  with  and  upon  said  mortgage, 
copies  of  which  releases  were  filed  with  said  answer ;  and 
said  appellants,  the  Reagans,  further  averred,  that  said 
Sylvester  Johnson,  immediately  after  the  execution  and 
record  of  said  releases,  procured  a  loan  of  two  thousand 
five  hundred  dollars  of  The  North- Western  Mutual  Insur- 
ance Company,  and  executed  a  mortgage  therefor  to  said 
company  upon  the  lands  set  out  in  said  mortgage  to  the 
appellee,  and  before  the  execution  of  said  release  had 
negotiated  said  loan  of  said  company ;  that  on  the  12th 
day  of  April,  1873,  said  Sylvester  Johnson,  by  a  warranty 
deed,  conveyed  said  lands  to  the  said  Reagans,  subject  to 
said  mortgage  to  said  company,  for  six  thousand  dollars, 
which  sum  said  Reagans  paid  to  said  Sylvester,  except 
the  sum  of  two  thousand  dollars,  for  which  they  executed 
notes  to  said  Sylvester  in  instalments  of  five  hundred 
dollars,  which  notes  said  Sylvester  immediately  assigned 
and  transferred  for  value,  as  follows :  one  note  to  Charles 
W.  Ballard  and  William  A.  Poe,  who  transferred  the  same 
for  value  to  Samuel  M.  Mitchell,  who  then  owned  and 
held  the  same;  and  the  other  three  of  said  notes  said 
Sylvester  transferred  and  endorsed,  for  value,  to  Leander 
Johnson,  who,  for  value,  immediately  transferred  the  same 
to  John  C.  Burton  &  Co.,  who  then  owned  and  held  the 
same,  which  transfers  and  assignments  of  said  notes  were 
made,  and  said  notes  delivered,  to  the  then  holders  there- 
of, before  the  said  Reagans  had  any  notice  that  appellee 
had  or  held  any  claim  on  said  land,  or  that  his  said  mort- 
gage had  not  been  fully  paid  and  satisfied ;  and  that  the 
said  Reagans  had  been  notified  of  the  said  assignments 
of  their  said  notes  to  the  said  holders  thereof,  long  before 
the  said  Reagans  had  any  notice  that  the  appellee's  mort- 
gage was  not  paid ;  that  before  said  note  was  transferred 
to  said  Ballard  and  Poe  by  said  Sylvester  Johnson,  the 
said  Reagans,  without  any  knowledge  or  notice  of  any 
of  the  fraud  or  matters  set  up  in  appellee's  complaint, 
Vol.  LVn.— 33 
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undertook  and  promised  said  Ballard  and  Poe,  that  said 
Beagans  had  no  defence  to  said  note,  and  woald  pay  the 
same  to  said  Ballard  and  Poe,  according  to  its  tenor  and 
eifect,  nor  had  said  Ballard  and  Poe,  or  Mitchell,  anj 
notice  of  any  of  the  fraud  or  matters  set  up  by  appellee 
in  his  complaint,  when  said  note  was  so  assigned.  And 
the  said  Beagans  denied  all  fraud  charged  in  said  com- 
plaint, and  denied  that  they  then  were,  or  were  when  this 
suit  was  commenced,  indebted  to  said  Sylvester  Johnson 
in  any  sum  for  said  land.  Wherefore  the  said-  Beagans 
said,  that  the  appellee  was  estopped  from  foreclosing  said 
mortgage,  etc. 

To  this  answer  of  the  appellants  Jesse  and  John  W. 
Beagan,  the  appellee  replied  in  three  paragraphs,  as  fol- 
lows : 

1.  A  general  denial 

2.  Appellee  admitted  the  execution  of  the  release  of 
the  mortgage  set  out  in  said  answer,  and  dated  April  8th, 
1872,  but  alleged,  that  said  release  was  procured  by  the 
fraud  of  said  Sylvester  Johnson,  as  averred  in  the  com- 
plaint. Appellee  also  admitted  the  execution  of  the  further 
release  of  said  mortgage,  dated  April  11th,  1873,  and  set 
out  in  said  answer,  but  alleged,  that  said  release  was  pro- 
cured by  the  fraud  and  deceit  of  said  Sylvester  John- 
son, in  the  manner  following,  to  wit :  That  on  said  April 
11th,  1878,  said  Sylvester  Johnson,  contriving  and  intend- 
ing to  cheat  and  defraud  appellee,  falsely  represented  to 
appellee,  that  he,  said  Sylvester,  had  arranged  to  procure 
a  loan  with  a  certain  insurance  company,  with  which  to 
pay  off  and  discharge  appellee's  debt,  and  that  all  that 
remained  to  enable  him  to  consummate  said  loan  was, 
that  the  appellee  should  release  said  mortgage  on  said 
land ;  that  the  release  theretofore  executed  by  appellee  had 
never  been  recorded,  and  had  been  theretofore  lost  and  de- 
stroyed, and  said  loan  of  said  money  had  never  been 
procured  or  received  by  him,  and  said  mortgage  yet  re- 
mained, and  was,  unsatisfied  of  record,  and  that  he  could 
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only  procure  said  loan  by  appellee's  releasing  his  said 
mortgage;  and  that  he  thereupon  agreed  and  pledged 
himself^  that^  if  appellee  would  make  and  execute  said 
release  of  said  mortgage,  he  could  and  would  thereby 
procure  said  loan,  and  wholly  pay  off  and  discharge  ap- 
pellee's said  debt;  that  appellee  relied  upon  said  false  and 
fraudulent  representations,  and  thereupon  made  and  exe- 
cuted said  release  of  said  mortgage,  and  recited  therein, 
that  said  debt  was  paid  and  satisfied ;  that  he  did  so  for  the 
purpose  aforesaid,  and  none*  other,  and  was  induced  thereto 
by  said  representations,  and  by  none  other;  and  appellee 
alleged,  that  said  Sylvester  Johnson  was  not  then  arrang- 
ing, and  had  not  then  made  any  arrangement,  to  procure 
or  negotiate  any  loan  from  any  insurance  company,  and 
was  not  intending  thereby  to  procure  any  money,  where- 
with to  pay  off  appellee's  said  debt,  but  that  he  had  there- 
tofore contracted  to  sell  and  convey  said  lands  so  mort- 
gaged to  his  codefendant  Beagan,  to  whom  he  afterward, 
in  pursuance  of  said  contract,  sold  and  conveyed  the  same, 
who  took  and  accepted  said  conveyance  with  full  knowl- 
edge of  all  the  facts,  and  of  said  representations.  Where- 
fore, etc. 

3.  And  for  a  further  reply  to  said  answer,  and  to  so 
much  thereof  as  alleged  the  assignment  of  the  notes 
evidencing  the  balance  of  unpaid  purchase-money,  appel- 
lee said,  that  he  admitted  said  notes  were  assigned,  but 
that  said  assignees  took  them  voluntarily  and  without 
consideration  passing  at  the  time,  but  in  discharge  and 
payment  of  a  debt  or  debts  theretofore  contracted  and 
then  unpaid.    Wherefore,  etc. 

And  the  appellants  demurred  separately  and  severally 
to  the  second  and  third  paragraphs  of  said  reply,  for  an 
alleged  want  of  sufficient  facts  therein  to  constitute  a 
reply  to  appellants'  said  answer,  which  demurrer  was 
overruled,  and  to  this. decision  the  appellants  excepted. 

The  action  was  tried  by  a  jury  in  the  court  below,  and 
a  verdict  was  returned,  finding  for  the  appellee  and  against 
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the  appellant  Sylvester  Johnson,  and  assessing  appellee's 
damages  in  the  sum  of  two  thousand  and  thirty-three 
dollars  and  fifty-three  cents,  and  finding  against  the  ap- 
pellants "Jesse  Reagan  and  John  W.  Beagan,  for  three 
notes  in  the  hands  of  J.  C.  Burton  &  Co.,  for  five  hundred 
dollars  each." 

The  appellants  Jesse  and  John  W.  Reagan  moved  the 
court  helow,  on  written  causes  filed,  for  a  new  trial, 
which  motion  was  overruled,  and  said  appellants  ex- 
cepted. And  a  judgment  was  then  rendered  upon  the 
verdict,  from  which  judgment  this  appeal  is  here  pros- 
ecuted. 

In  this  court,  the  appellants  have  assigned  the  following 
alleged  errors  of  the  court  helow :  * 

1st.  In  overruling  the  appellants'  demurrers  to  the 
second  paragraph  of  appellee's  complaint; 

2d.  In  sustaining  appellee's  motion  to  strike  out  a  part 
of  the  appellants',  the  Reagans',  answer ; 

8d.  In  overruling  the  appellants',  the  Reagans',  demur- 
rers to  the  second  and  third  paragraphs  of  appellee's 
reply; 

4th.  In  misdirecting  the  jury,  in  and  by  instructions 
given,  numbered  1,  2,  3,  4,  5  and  6,  and  each  of  them ; 

5th.  In  refusing  to  instruct  the  jury  as  asked  in 
writing  by  the  appellants,  and  numbered  1,  2,  3, 4, 5,  6, 7, 
8,  9  and  10,  and  each  of  them ; 

6th.  In  overruling  appellants'  motion  for  a  new  trial ; 
and, 

7th.  In  rendering  judgment  against  the  appellants,  as 
to  the  three  notes  held  by  Burton  &  Co. 

We  will  consider  and  decide  the  various  questions  pre- 
sented by  these  alleged  errors,  in  the  order  in  which  the 
errors,  if  they  exist,  were  committed  by  the  court  below. 

The  appellants,  not  alone  the  Reagans,  but  also  the 
Johnsons,  earnestly  insist  that  the  second  paragraph  of 
appellee's  complaint  "was  bad  on  demurrer,  would  be 
bad,  because  not  setting  forth  facts  sufficient  to  constitute 
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a  cause  of  action,  under  the  statute,  without  demurrer, 
and  that,  for  both  reasons,  the  court  below  erred  in  over- 
ruling the  demurrer  to  it/* 

Our  view  of  this  second  paragraph  diflfers,  toto  coeloy 
from  that  thus  expressed  by  appellants'  counsel.  If 
the  facts  alleged  in  this  second  paragraph  were  true 
as  stated,  and  the  appellants'  demurrers  concede  them 
to  be  true,  and  if  such  facts  were  not  controlled  or 
modified  by  other  intervening  equities,  in  our  opinion, 
the  appellee  would  be  clearly  entitled  to  all  the  re- 
lief asked  for  in  his  said  second  paragraph.  The  ques- 
tion presented  by  appellants'  demurrers  is  one  that  must 
be  determined  upon  the  facts  stated  in  the  paragraph 
demurred  to;  and  it  will  not  do  to  argue  that  the 
paragraph  is  bad  on  demurrer,  because  "  the  rights  of  in- 
nocent parties  had  become  involved  in  the  matter,"  when 
it  does  not  appear  from  any  averment  in  the  paragraph, 
that  there  were  any  innocent  parties.  It  is  insisted  by 
appellants'  counsel,  that  the  fraudulent  representations 
of  the  appellant  Sylvester  Johnson,  as  stated  by  appellee 
in  the  second  paragraph  of  his  complaint,  consisted  only 
in  Johnson's  promise  to  pay  his  debt  to  appellee  in  the 
future.  We  think  that  counsel  misapprehend  the  force 
and  effect  of  the  averments  in  this  paragraph  of  the  com- 
plaint. We  recognize  the  doctrine  that  a  mere  promise 
to  pay  a  debt  in  the  future,  however  false  and  fraudu- 
lent it  may  be  in  fact,  is  not  in  law  a  representation  upon 
which  fraud  can  be  predicated,  with  a  view  to  the  rescis- 
sion of  a  contract  or  the  recovery  of  damages.  "  Rep- 
resentaitions  upon  which  fraud  can  be  predicated  must  be 
of  an  existing  fact,  or  of  a  fact  alleged  to  exist,  and  not 
a  mere  promise  to  do  something  afterwards."  That  is 
the  law  of  this  State,  aa  the  «ame  has  been  stated  by  this 
court  in  a  number  of  oaseis.  Fouty  v.  Fouty^  84  Ind.  438. 
See,  alsO)  Adkins  v.  Adkins^  48  Ind.  12. 

But,  in  the  case  at  bar,  the  false  representations  of  said 
Sylvester  Johnson^  apon  which  the  charge  of  fraud  was 
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predicated,  related  not  only  to  his  promise  to  pay  appel- 
lee's debty  but  also  to  the  fact  alleged  by  him  to  exist, 
that  he  had  an  arrangement  with  a  certain  insurance 
company  for  a  loan  of  money,  wherewith  to  pay  appel- 
lee's debt,  and  all  that  remained  to  enable  him  to  consum- 
mate said  arrangement  and  negotiate  said  loan  was,  that 
appellee  should  release  his  said  mortgage  on  said  land,  so 
that  he,  Johnson,  could  mortgage  said  land  to  said  com- 
pany to  secure  said  loan. 

In  our  opinion,  the  feusts  stated  in  the  second  paragraph 
of  appellee's  complaint  were  sufficient  to  constitute  a 
cause  of  action  against  each  and  all  of  the  appellants, 
and  their  demurrers  thereto  were  correctly  overruled. 

The  second  alleged  error,  assigned  by  the  appel- 
lants, calls  in  question  the  decision  of  the  court  below, 
in  sustaining  the  appellee's  motion  to  strike  out  a  part 
of  the  appellants'  answer.  Appellee's  motion,  the  deci- 
sion of  the  court  thereon,  and  the  part  of  the  answer 
which  was  so  struck  out  were  made  part  of  the  record 
by  a  proper  bill  of  exceptions.  The  part  of  the  answer 
so  struck  out  was  in  these  words :  ^^And  they  especially 
pray  that  said  Samuel  M.  Mitchell  and  said  John  C.  Bur- 
ton &  Co.,  which  firm  is  composed  of  the  following  per- 
sons, to  wit :  John  C.  Burton,  William  A.  Pfaff  and 
John  W.  Pfafi',  be  made  parties  herein,  that  the  ultimate 
rights  of  said  plaintiff,  and  said  Mitchell,  and  said  John 
C.  Burton  &  Co.  to  the  residue  of  the  purchase-money 
of  said  land  may  be  determined." 

It  will  be  observed,  that  the  language  just  recited  was  a 
part  of  the  answer  of  the  appellants  Jesse  and  John  W. 
Reagan  to  appellee's  complaint.  The  appellants,  the  Bea- 
gans,  had  filed  no  counter-claim  nor  cross-complaint  in 
this  action ;  nor  were  they  seeking  any  affirmative  relief 
against  any  of  the  parties  to  the  action.  The  only  pleading 
filed  by  said  appellants  in  response  to  the  second  para- 
graph of  the  appellee's  complaint  was  denominated  by 
them,  and  was  in  fact,  an  '^  answer  to  the  second  paragraph 
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of  said  complaipt/'  In  such  a  pleading,  it  seems  to  us,  that 
the  language  above  recited  was  wholly  out  of  place.  It  was 
neither  matter  of  defence,  counter-claim,  nor  set-off.  It 
was  mere  surplusage  in  said  answer,  and  was  properly 
struck  out  by  the  court  below,  on  appellee's  motion.  It 
does  not  appear  from  the  record,  that  Mitchell  or  any 
member  of  the  firm  of  John  C.  Burton  &  Co.  made  any 
application  to  the  court  below  to  be  made  parties  to  this 
action.  Nor  does  it  appear  from  any  showing  made  in 
the  court  below,  or  apparent  in  the  record,  that  a  com- 
plete determination  of  the  controversy  in  this  action, 
could  not  be  had  without  the  presence  of  either  Mitchell 
or  the  members  of  the  firm  of  John  C.  Burton  &  Co.,  as 
.parties  to  the  action ;  and,  in  such  a  case,  they  were  not 
necessary  parties  to  the  suit.  Our  conclusion  is,  that  the 
court  below  committed  no  error  in  sustaining  appellee's 
motion  to  strike  out  the  said  part,  before  recited,  of  said 
answer. 

The  third  alleged  error  of  the  court  below,  com- 
plained of  by  the  appellants,  was  its  decision  in  overruling 
their  demurrers  to  the  second  and  third  paragraphs  of 
appellee's  reply. 

The  ruling  of  the  court  below  upon  the  second  para- 
graph of  the  reply,  and  the  assignment  of  such  ruling  as 
error,  present  substantially  the  same  questions  for  our 
consideration  as  those  we  have  already  considered  and 
decided,  in  passing  upon  the  sufficiency  of  the  facts  stated 
in  the  second  paragraph  of  appellee's  complaint  to  consti- 
tute a  cause  of  action.  We  need  not  consider  those  ques- 
tions further,  but,  for  the  reasons  there  given,  we  hold, 
that  no  error  was  committed  by  the  court  below  in  over- 
ruling appellants'  demurrer  to  the  second  paragraph  of 
appellee's  reply. 

The  third  paragraph  of  the  reply  was  applicable,  by  its 
terms,  to  so  much  of  the  appellants'  answer  as  alleged 
that  the  notes  given  by  the  Reagans  for  the  unpaid  bal- 
asice  of  the  purchase-money  had  been  assigned  by  said 
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Sylvester  Johnsony  and  notice  of  such  assignment  given 
to  said  BeaganSy  before  they  had  notice  that  appellee's 
mortgage  had  not  been  f  ally  paid  and  satisfied,  or  that  the 
appellee  had  or  held  any  claim  on  said  land.  In  reply^ 
particularly  to  this  part  of  appellants'  answer,  the  appellee 
said,  that  he  admitted,  that  said  notes  were  assigned,  but 
alleged,  that  said  assignees  took  them  voluntarily,  and 
without  consideration  passing  at  the  time,  but  in  dis- 
charge and  payment  of  a  debt  or  debts  theretofore  con- 
tracted and  then  unpaid. 

It  is  reasonably  certain,  we  think,  that  the  court  below 
erred  in  overruling  appellants'  demurrer  to  this  third  par- 
agraph of  appellee's  reply ;  but  it  is  equally  true,  in  our 
opinion,  that  the  error  was  an  entirely  harmless  one. 
The  evidence  adduced  upon  the  trial,  in  the  court  below^ 
is  properly  in  the  record,  and  it  clearly  appears,  from  a 
close  and  thorough  examination  of  this  evidence,  that  no 
evidence  was  ofiered  or  admitted  on  the  trial  which  was 
not  admissible  under  the  other  pleadings  in  the  action. 
This  court  has  repeatedly  held,  that  it  would  not  reverse 
a  judgment  for  an  erroneous  decision,  where  it  clearly 
appeared,  from  the  entire  record,  that  the  party  complain- 
ing of  such  decision  was  not  injured  thereby.  7%e  Tiidi- 
anapolis,  estc.j  B.  Jt.  Go.  v.  Smythe,  45  Ind.  822 ;  The  Soans- 
vilUj  etc.,  R.  B.  Co.  v.  Baum^  26  Ind.  70 ;  and  Buskiiik 
Prac.  284. 

The  fouHh  and  fifth  alleged  errors,  assigned  by  appel- 
lants, are  both  proper  causes  for  a  new  trial,  in  a  motion 
therefor  addressed  to  the  court  below.  If  not  assigned 
as  causes  for  a  new  trial,  in  appellants'  motion  tiierefor, 
their  assignment  as  errors  in  this  court  would  present  no 
question  for  our  consideration.  And  when  they  are 
assigned  as  causes  for  a  new  trial  in  the  court  below,  the 
only  error  properly  assignable  in  this  court  is  the  over- 
ruling of  the  motion  for  such  new  trial. 

The  overruling  of  their  motion  for  a  new  trial,  by  the 
court  below,  is  the  sixth  alleged  error  complained  of  by 
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the  appellants  in  this  conrt.  Several  causes  for  sach  new 
trial  were  assigned  by  the  appellants,  in  their  motion 
therefor,  but  we  will  consider  only  snch  of  these  <;auses 
as  appellants' counsel  have  discussed  in  their  argument 
of  this  case  in  this  court,  deeming  the  others  as  virtually 
waived. 

It  is  insisted  by  counsel,  that  the  court  below  erred,  in 
giving  to  the  jury,  of  its  own  motion,  instructions  num- 
bered 3  and  4.    These  instructions  were  as  follows : 

^^3.  Under  these  issues  and  the  admissions  of  the 
parties,  the  questions  you  are  to  decide  are, 

"1st.  Did  Johnson  fraudulently  procure  the  release 
of  the  mortgage  ? 

"  4.  If  you  find  he  did  not,  then  that  will  be  the  end 
of  the  case  against  the  Reagans,  and  you  could  only  find 
against  Johnson  the  amount  of  the  plaintiff's  note. 

"But  if  you  find,  that  Johnson  did  procure  the  release 
of  the  mortgage  by  fraud,  then  the  next  question  for  you 
to  decide  is,  did  the  Reagans,  before  they  had  notice  of 
the  fraud,  and  before  their  notes  were  sold  and  trans- 
ferred by  Johnson,  induce  the  purchasers  thereof  to  buy 
the  same  ?  " 

We  are  much  at  a  loss  to  understand,  from  the  argu- 
ment of  appellants'  counsel,  the  nature  and  force  of  their 
objections  to  these  two  instructions  of  the  court  to  the 
jury.  Apparently,  these  instructions  were  framed  by  the 
court  upon  the  pleadings,  to  inform  the  jury,  in  succinct 
and  clear  terms,  of  the  exact  questions  which  the  parties 
had  submitted  to  them  for  trial,  and  which  they  must 
decide. 

We  think  that  these  questions  were  fairly  stated  to  the 
jury  by  the  conrt  in  the  two  instructions  complained  of, 
and  it  would  seem,  from  the  comments  of  counsel  there- 
on, that  they  complained  of  these  instructions,  not  be- 
cause of  any  error  in  them,  but  because  they  were  appar- 
ently introductory  to  another  instruction,  which,  they 
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insist,  was  erroneous.    This  other  instruction  was  as  fol- 
lows: 

^^  6.  If  you  find  that  Johnson  committed  a  fraud  in 
procuring  the  release  of  the  mortgage,  then  your  next 
inquiry  is,  did  the  Reagans,  before  they  had  notice  of  the 
fraud,  and  before  Johnson  had  parted  with  their  notes  to 
Burton  &  Co.,  tell  Burton  &  Co.,  that  they  had  no  defence 
to  their  notes,  and  that  they  would  be  paid  at  maturity  ? 

^'  If  you  find  both  of  these  facts  in  the  affirmative,  then 
the  Beagans  have  innocently  estopped  themselves  from 
defending  against  the  notes  in  the  hands  of  Burton  &  Co., 
and  the  money  can  not  be  reached  by  the  plaintiff,  and 
you  must  find  for  the  Keagans.  But  if  you  find  no  rep- 
resentations, promises  or  inducements  were  made  to  Bur- 
ton &  Co.,  by  the  Reagans,  before  Burton  &  Co.  purchased 
the  notes  from  Johnson,  no  matter  what  was  done  after 
Burton  &  Co*  had  purchased  the  notes,  then  the  Beagans 
have  not  estopped  themselves  from  defending  against  the 
payment  of  said  notes  to  Burton  &  Co.,  should  they  be  re- 
quired to  pay  the  same  to  plaintiff;  and,  in  that  event, 
plaintiff  hafl  a  right  to  have  the  money,  when  due,  paid  upon 
his  debt,  although  it  may  have  been  shown  that  the  notes 
held  by  John  C.  Burton  &  Co.  were  in  good  faith  trans- 
ferred to,  and  received  by,  them,  before  they  or  the  Rea- 
gans had  received  notice  of  any  fraud  on  the  part  of 
.Johnson  in  procuring  the  release  of  the  mortgage  from 
plaintiff." 

We  have  set  out  this  instruction  in  full,  because  in  it  will 
be  found,  we  think,  a  clear  exposition  of  the  precise  ques- 
tions at  issue  in  this  action  between  the  appellants,  the 
Reagans,  and  the  appellee. 

It  would  seem  from  the  record,  that  Johnson  virtually 
confessed  the  gross  fraud  wherewith  he  was  charged  by 
appellee,  in  the  second  paragraph  of  his  complaint ;  for, 
although  Johnson  appeared  in  the  action  and  was  repre- 
sented therein  by  the  able  attorneys  of  the  Reagans,  yet 
apparently  it  was  not  deemed  advisable  or  necessary  that 
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any  answer,  not  even  a  general  denial,  shonld  be  pleaded 
in  his  name  or  behalf,  to  the  second  paragraph  of  appel- 
lee's complaint. 

The  Beagans  answered  this  paragraph  of  the  complaint, 
however,  and  the  gist  of  their  defence  was,  as  to  the  un- 
paid balance  of  the  purchase-money  for  the  land,  that 
before  they  had  any  notice  of  Johnson's  fraud  in  procur- 
ing the  release  of  appellee's  mortgage,  or  of  the  fact  that 
appeUee  asserted  any  claim  against  said  land,  their  notes 
for  said  purchase-money  had  been  assigned  by  said  John- 
son, for  value,  to  innocent  parties,  without  notice  of  fraud, 
and  were  then  held  by  the  assignees  thereof,  under  such 
circumstances  that  they,  the  Reagans,  as  the  makers  of 
said  notes,  would  be  estopped  from  making  any  defence 
to  said  notes,  in  the  hands  of  the  said  holders  thereof. 

This  defence,  and  the  issues  joined  thereon,  made  it  the 
duty  of  the  court  below  to  instruct  the  jury  trying  the 
cause  upon  the  doctrine  of  estoppel,  as  the  same  was  ap- 
plicable to  the  facts  of  this  case,  as  stated  in  the  plead- 
ings and  shown  by  the  evidence. 

In  our  opinion,  this  instruction  number  6  contains  a 
full  and  fair  statement  of  the  law  of  this  State  on  the 
subject  of  estoppel,  as  applicable  to  the  case  made  by  the 
pleadings  and  evidence  in  this  cause. 

It  has  been  repeatedly  held  by  this  court,  that  the  dec- 
larations or  representations  of  the  maker  of  a  note,  made 
to  the  assignee  of  such  note  after  his  purchase  thereof, 
and  which  did  not  induce  the  assignee  to  make  such  pur- 
<5hase,  will  not  estop  such  maker  from  setting  up  any  de- 
fence, legal  or  equitable,  he  ♦may  have  to  such  note,  in  the 
hands  of  such  assignee.  Jones  v.  Dorr,  19  Ind.  884 ;  Ray 
V.  McMurtry,  20  Ind.  307 ;  Patrick  v.  Jones,  21  Ind.  249 ; 
Stutsman  v.  Thomas,  89  Ind.  884. 

We  have  been  asked  by  appellants'  counsel  to  consider, 
in  this  connection,  the  instructions  numbered  1,  2,  8,  8 
and  9,  which  the  Reagans  asked  the  court  below  to  give, 
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but  which  the  court  refused  to  give,  to  the  jury  trying  the 
cause,  and  we  have  complied  with  this  request. 

We  need  not  set  out  any  of  these  instructions.  As  ab- 
stract propositions,  we  are  inclined  to  think  that  but  lit- 
tle, if  any,  fault  could  be  found  with  either  the  manner 
or  the  matter  of  any  of  the  instructions  asked  for  by  the 
appellants.  The  chief  objection  to  these  instructions,  and 
the  one,  we  apprehend,  which  led  the  court  below  to  re- 
fiise  to  give  them  to  the  jury,  was,  that  they  were  not  ap- 
plicable to  the  case  made  by  the  pleadings  and  evidence  in 
this  action.  The  instructions  asked  were,  in  our  opinion, 
properly  refused. 

We  have  carefully  examined  and  considered  the  entire 
record  of  this  cause,  the  alleged  errors  assigned  thereon^ 
and  the  arguments  of  counsel  in  this  court,  and  our  con- 
clusion is,  that  the  cause  has  been  fairly  tried  and  cor- 
rectly decided,  that  no  error  was  committed  by  the  court 
below,  in  overruling  the  appellants'  motion  for  a  new 
trial,  and  that  the  judgment  of  that  court  in  this  action 
is  in  strict  accordance  with  law  and  the  equities  of  the 
case,  and  ought  not  to  be  disturbed. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 

Opinion  filed  at  May  term,  1877, 

Petition  for  a  rehearing  overruled  at  November  term,  1877. 


GiLBSBT  V.  Allen. 

Pabtieb. — D^ea  </. — JPUading, — Juttice  of  the  iVxM.— An  action  oommeoced 
before  a  justice  of  the  peace,  on  a  judgment  in  favor  of  the  plaintiff  and 
another,  against  the  defendant  and  another,  without  any  allegation  in  the 
complaint  as  to  why  the  other  judgment  creditor  is  not  joined  as  a  oo- 
plalntiff,  should  be  dismissed  on  motion  for  defect  of  parties  plaintiffi, 
or  a  demurrer  thereto  assigning  that  reason  should  be  sustained. 
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8ahb. — Demurrer. — Flea  in  Abatement, — If,  in  such  case,  sach  omitted  judg- 
ment defendant  be  liying,  but  that  fact  does  not  appear  by  the  complaint, 
an  objection  that  there  is  a  defect  of  parties  defendants  must  be  pre- 
•sented,  not  by  demurrer,  but  by  a  plea  in  abatement  alleging  such  fact. 

SupjKEME  Court. —  UnavaiUahle  Error. — Judgment, — ^Where  the  complaint  in 
an  action  is  insufficient,  a  judgment  rendered  therein  for  the  defendant, 
on  the  trial  of  the  cause,  will  not  be  reversed  by  the  Supreme  Court,  on 
appeal,  because  of  errors  committed  by  the  lower  court  against  the  plain- 
tiff. 

Prom  the  Vanderburgh  Circuit  Court, 

A.  DyeVj  for  appellant. 

L.  Woody  and  J.  M.  Shackelford^  for  appellee. 

Perkins,  J. — Suit  commenced  before  a  justice  of  the 
peace  of  Vanderburgh  County,  Indiana,  by  Samuel  E. 
Gilbert,  upon  the  following  transcript  of  a  judgment 
rendered  in  the  State  of  Kentucky.  The  suit  is  against 
Andrew  M.  Allen. 

"  Davies  Circuit  Court,  August  Term,  1860. 

8.  E.  Gilbert  &  Co.,  pltffs.,  v.  Brown  k  Allen,  def. 
Judgment. 

"  The  defendant  having  been  duly  summoned,  and  fail- 
ing to  answer,  it  is  now  adjudged  by  the  court,  that  plain- 
tiffs recover  of  defendants  the  sum  of  J395-j^,  with  in- 
terest thereon  from  24th  day  of  January,  1855,  until 
paid,  subject  to  the  following  credits:  $2.52  paid  5th 
April,  1855,  J49.06  21st  April,  1855,  and  149.04  on 
25th  Dec,  1855 ;  and  that  plaintiffs  also  recover  of  the 
defendants  the  further  sum  of  171.86,  with  interest  thereon 
from  24th  day  of  January,  1855,  until  paid,  subject  to 
a  credit  of  $42.30,  paid  18th  February,  1855,  and  their 
<30st8  herein  expended. 

"  Davies  Circuit  Court. 

"  I,  John  P.  Thompson,  clerk  of  said  court,  do  certify 
that  the  foregoing  is  a  true  copy  of  the  judgment  ren- 
dered by  said  court  on  the  28th  day  of  August,  1860,  in 
the  action  mentioned  in  the  caption. 

"  Given  under  my  hand  this  23d  April,  1869. 

"  John  P.  Thompson,  Clerk." 
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The  certificate  of  the  judge  follows. 

We  omit,  as  unimportant  in  this  case,  the  part  of  the 
transcript  preceding  the  judgment. 

The  cause  went  by  appeal  to  the  Vanderburgh  Circuit 
Court. 

In  that  court,  the  defendant,  Allen,  moved  to  dismiss 
the  suit  for  want  of  necessary  parties,  but  the  motion  was 
overruled,  and  the  defendant  excepted. 

He  then  demurred  to  the  complaint,  assigning  divers 
causes, — ^among  them,  a  defect  of  parties  plaintiflii,  and  a 
defect  of  parties  defendants, — but  the  demurrer  was  over- 
ruled, and  exception  reserved. 

An  answer  was  filed.  The  cause  was  tried,  and  the 
defendant  had  judgment. 

The  plaintiff  appealed  to  this  court,  and  assigned  errors. 

The  defendant  has  assigned  as  cross-errors,  that  the 
court  erred  in  overruling  his  motion  to  dismiss  the  case, 
and  in  overruling  his  demurrer  to  the  complaint. 

The  court  should  have  sustained  the  motion  to  dismiss, 
the  suit  having  originated  before  a  justice;  Bragg  v. 
Wetzelf  5  Blackf.  95 ;  and,  not  having  done  so,  should  have 
sustained  the  demurrer  to  the  complaint.  Barrackman  v. 
Worthingtortj  5  Blackf.  213,  is  in  pomt. 

This  suit  is  prosecuted  by  Samuel  E.  Gilbert,  upon  the 
transcript  of  a  judgment  in  favor  of  S.  E.  Gilbert  k  Co., 
shown  incidentally  by  the  record  to  be  a  partnership, 
composed  of  several  persons,  against  "  Brown  &  Allen," 
presumed  partners  under  that  name,  without  any  allega- 
tions in  the  complaint,  in  this  suit,  showing  who  the 
plaintiffs  or  defendants  in  the  Kentucky  judgment  are, 
or  why  they  are  not  all  made  parties  to  this  suit. 

Where  the  cause  of  action  shows,  that  the  action  is 
brought  by  a  part  of  the  joint  contractors,  the  complaint 
should  show  a  reason  for  the  omission  of  the  others; 
but  as  to  the  defendants,  if  the  complaint  does  not  show 
that  those  omitted  are  living,  it  must  be  made  to  appear 
by  plea  in  abatement.    Dillon  v.  The  State  Banky  6  Blackf. 
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5, 7,  note  2 ;  Hubhell  v.  Skiles^  16  Ind.  188 ;  Britton  v.  Wheeler^ 
8  Blackf.  81 ;  Alexander  v.  Gaar^  15  Ind.  89 ;  Bledsoe  v. 
Irvin,  35  Ind.  298.  See,  also,  Pollock  v.  Dunning^  54 
Ind.  115. 

As  the  court  below  should  have  dismissed  the  cause,  or 
sustained  a  demurrer  to  the  complaint,  and  as  the 
result  of  the  trial  upon  the  merits  was  against  the  plain- 
tifi;we  have  not  examined  the  errors  assigned  by  him ; 
for,  should  we  find  them  to  exist,  we  could  not  reverse 
the  judgment  against  him,  as  he  is  entitled  to  no  judg- 
ment upon  his  complaint.  A  right  result  has  been 
reached,  though  by  erroneous  methods. 

The  judgment  is  affirmed,  with  costs. 


Hanbahan  v.  The  State. 

GsDcraAii  Law. — IndiebtMinL — BilUard  TaiU, — Suffering  Mmon  to  Congr^ 
gate. — MoHon  in  Arrest. — An  indictment  under  the  act  of  March  8th,  1878, 
(2  B.  8.  1876,  p.  484,)  in  relation  to  the  keepers  of  billiard  tables^ 
charged,  that  the  defendant,  "having  the  control  and  mai^agement  of "  a 
saloon  in  which  billiard  tables  were  kept,  suffered  and  permitted  certain 
minors  to  congregate  in  such  saloon. 

Hddf  on  motion  in  arrest,  that  the  indictment  is  insufficient 

From  the  Carroll  Circuit  Court 

B.  B.  Dailey,  for  appellant. 

C.  A.  Buskirky  Attorney  General,  for  the  State. 

BiDDLE,  C.  J. — The  appellant  stands  charged  by  indict- 
ment as  follows : 

"  The  grand  jurors  of  Carroll  county,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  empan- 
elled, charged  and  sworn  to  inquire  into  felonies  and 
certain  misdemeanors  within  and  for  the  body  of  said 
county  of  Carroll,  do  upon  their  oaths  present,  that  one 
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Anthony  Hanrahan,  late  of  said  county  and  State,  on  the 
Ist  day  of  March,  A.  D.  1877,  at  said  county  and  State, 
and  [did  T]  then  and  there  unlawfully  suffer  and  permit 
Wilson  Barnett  and  George  Black,  minors,  persons  under 
the  age  of  twenty-one  years,  to  congregate  at,  in  and 
about  his  saloon,  in  which  billiard  tables  were  kept,  he, 
the  said  Anthony  Hanrahan,  then  and  there  having  the 
control  and  management  of  said  saloon  in  which  were 
kept  billiard  tables;  that  said  billiard  tables  were  not 
kept  or  used  by  a  private  family ;  contrary  to  the  stat- 
ute," etc. 

This  indictment  is  founded  on  the  2d  section  of  the 
act  of  March  8th,  1878,  (2  R.  S.  1876,  p.  484,)  which  is  in 
the  following  words : 

"  Sec.  2.  That  any  person  owning  or  having  the  care, 
management,  or  control  of  any  billiard  table  or  tables, 
bagatelle  table  or  pigeon-hole  table  kept  in  any  saloon, 
hotel  or  other  public  place  who  shall  suffer  or  permit 
minors  to  congregate  at,  in  and  about  such  place  where 
such  billiard  table  or  tables,  bagatelle  table  or  pigeon-hole 
table  may  be  kept,  shall,  for  each  offence,  be  fined  in  any 
sum  not  less  than  twenty-five  dollars,  nor  to  exceed  five 
hundred  dollars." 

There  was  a  plea  of  not  guilty  to  the  indictment,  upon 
which  a  trial  by  jury  and  a  conviction  were  had,  and  a 
fine  assessed. 

The  appellant  moved  in  arrest  of  judgment,  but  the 
court  overruled  the  motion,  and  rendered  judgment  against 
the  appellant.    Exceptions  and  appeal. 

It  is  not  always  necessary  to  literally  follow  the  words 
of  a  statute  creating  or  declaring  an  offence,  but  the 
offence  must  be  substantially  stated  in  the  indictment, 
either  in  the  same  or  equivalent  words.  We  do  not  think 
the  words,  "  having  the  control  and  management  of  said 
saloon  in  which  were  kept  billiard  tables,"  as  averred  in 
the  indictment,  are  equivalent  to  the  words,  "having  the 
care,  manaerement,  or  control  of  any  billiard  table,"  as 
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used  in  the  statute  Having  the  control  and  management 
of  a  saloon  is  clearly  different  from  having  the  care,  man- 
agement or  control  of  a  billiard  table,  although  the  table 
might  be  within  the  saloon.  The  right  to  control  the 
saloon  might  be  in  oue  person,  and  the  right  to  control  a 
billiard  table  in  the  saloon  in  another  person. 

This  indictment  does  not  sufficiently  state  any  public 
offence,  and  we  think  the  court  should  have  sustained  the 
motion  in  arrest  of  judgment.  MvUen  v.  ITie  StatCj  50 
Ind.  169;  McGuire  v.  The  StaUy  50  Ind.  284;  Lay  don  v. 
The  Statey  52  Ind.  459,  and  Shepherd  v  The  State,  54  Ind. 
25. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  in  arrest  of  judg- 
ment 


Carlisle  v,  Tenbrook  bt  al. 

Pabtnebship. -- CbrUrad. — Losaec. — AcUon  for  AceounUing, — Insbrttetion  to 
Jury, — A.  and  B.  entered  into  partnership  for  manufacturing  purposes, 
under  an  agreement  that  the  former  Bhould  furninh  all  capital  necessary 
for  the  purchase  of  machinery  and  material,  and  for  carrying  on  the  part- 
nership business ;  that  the  latter  should  superintend  the  business ;  and 
that  all  losses  should  '*be  borne  equally  by  them.'*  A.  purchased  certain 
real  estate,  taking  the  title  in  himself,  and  erected  thereon  the  necessary 
buildings  and  machinery,  at  his  own  expense.  The  machinery  having 
been  damaged  by  fire,  and  B.  having  sued  A  for  an  accounting,  the  court 
instructed  the  jury  that  B.  should  share  equally  with  Al*  in  such  loss. 

Held,  that  the  instruction  was  not  erroneous. 

From  the  Parke  Circuit  Court 

T.  N.  Bice,  J.  T.  Johnston  and  A.  F.  White,  for  appel- 
lant. 

8.  F.  MaxweUy  S.  D.  Puett  and  D.  H.  MaxweUy  for  ap- 
pellees. 

Vol.  LVn.— 84 
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WoRDEN,  J. — The  parties  to  this  action  entered  into  the 
following  agreement: 

"We,  William  Tenbrook,  W.  S.  Magill  and  James 
Carlisle,  have  this  day  entered  into  copartnership,  for  the 
purpose  of  manufacturing  staves  and  heading,  in  the  town 
of  Rockville,  Indiana,  under  the  firm  name  of  William 
Tenbrook  &  Company.  William  Tenbrook  and  W.  S. 
Magill  shall  furnish  the  capital  to  purchase  and  put  up 
the  machinery,  purchase  material,  and  generally  to  con- 
duct the  business.  It  shall  be  the  duty  of  James  Carlisle 
to  superintend  the  business,  purchase  timber,  have  it  de- 
livered in  the  yard  in  proper  order  and  in  sufiicient  quanti- 
ties to  keep  the  machinery  running,  to  employ  hands,  and 

exercise  general  supervision  over  all  the  work  pertaining 
to  the  business.  W.  S.  Magill  shall  keep  all  the  accounts, 
receive  all  moneys  and  disburse  the  same,  and  generally  to 
perform  all  the  duties  of  secretary  and  treasurer ;  and, 
further,  to  render  a  detailed  statement  of  the  business  of 
the  company,  at  least  once  in  twelve  months,  and  oftener 
if  it  is  desired  by  either  member  of  the  firm. 

"  Before  any  division  of  profits  is  made,  interest  shall 
be  paid  upon  the  capital  invested  at  the  rate  of  ten  per 
cent,  per  annum.  James  Carlisle  shall  be  paid  for  his 
services  at  the  rate  of  seven  hundred  and  fifty  dollars  per 
year;  W.  8.  Magill  shall  be  paid  for  his  services  at  the 
rate  of  two  hundred  and  fifty  dollars  per  year,  and  Wil- 
liam Tenbrook,  for  any  labor  he  may  perform,  shall  be 
paid  two  and  ^  dollars  per  day ;  after  which  any  re- 
maining profits  shall  be  divided  equally  between  the  three 
parties.  If  losses  shall  occur,  they  shall  be  borne  equally 
by  them.  This  partnership  shall  continue  for  the  period 
of  one  year  from  this  date,  at  which  time  it  may  be  ex- 
tended by  the  unanimous  consent  of  the  parties." 

This  agreement  was  duly  signed  by  the  parties. 

This  action  was  brought  by  Carlisle,  against  the  other 
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partners,  to  recover  a  balance  alleged  to  be  due  him  on 
the  partnership  transactions. 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
plaintifi*  for  one  dollar. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff,  and 
overruled  by  the  court. 

It  appears  that  the  business  contemplated  by  the  agree- 
ment was  carried  on  by  the  partners  in  the  manner  pro- 
vided for  in  the  agreement,  Tenbrook  and  Magill  buying 
a  lot  on  which  to  erect  the  machinery,  taking  the  deed 
therefor  in  their  own  names,  and  furnishing  the  capital 
with  which  to  erect  the  buildings  and  machinery,  and  to 
carry  on  the  business  generally,  until  the  partnership  was 
finally  dissolved. 

During  the  continuance  of  the  partnership,  however, 
a  fire  occurred,  doing  damage  to  the  machinery  and  other 
property  owned  or  used  by  the  firm. 

Upon  the  trial  of  the  cause,  the  court  gave  to  the  jury 
the  following  instruction,  to  which  the  plaintiff  excepted, 
viz.: 

"  The  plaintiff,  by  the  terms  of  the  articles  of  copart- 
nership, would  be  liable,  in  an  accounting  between  him- 
self and  the  defendants,  for  one-third  of  the  loss  that 
resulted  to  the  machinery  used  in  the  mill." 

The  giving  of  this  instruction  is  all  the  error  com- 
plained of  by  the  appellant. 

We  have  seen  that  it  was  stipulated  in  the  agreement 
between  the  parties,  that,  if  losses  should  occur,  they 
should  be  borne  equally  by  the  parties,  and  we  are  not 
able  to  see  any  good  reason  why  the  stipulation  should 
not  be  held  to  apply  to  losses  by  fire,  as  well  as  to  losses 
by  bad  debts,  or  otherwise. 

But  the  counsel  for  the  appellant  urge,  as  we  under- 
stand their  brief,  that  the  title  to  the  property  iiigured  was 
in  the  defendants,  and  was  not  partnership  property,  and, 
therefore,  that  the  loss  thereto  should  not  be  regarded  as 
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a  loss  within  the  meaning  of  the  contract.  No  authori- 
ties, however,  are  cited  on  the  point. 

The  loss  was  a  loss  of  so  much  of  the  capital  invested 
by  the  defendants  in  the  business,  in  pursuance  of  the 
terms  of  the  contract,  and  we  can  not  say,  under  the  un- 
qualified terms  of  the  contract  as  to  losses,  that  the  par- 
ties did  not  thereby  contemplate  such  losses. 

We  think  no  error  was  committed  in  giving  the  charge. 

The  judgment  below  is  affirmed,  with  costs. 


Goddard  v.  Renneb  bt  al. 


PABTNEBSHIP. — Beal  EBtiUe^  Alienation  of. — Oonoetfonee  by  one  Bnuiner, — A. 
r^  conveyance  of  real  estate,  used  by  and  belonging  to  a  copartnership,  by  a 

*  member  thereof,  passes  simply  his  own  interest  therein. 

BAMK.^'Bedemption. — Exeeution. — PaymerU. — ^Where  copartnership  real  es- 
tate, which  has  been  sold  on  an  execntion  issued  on  a  judgment  against 
the  firm,  is  conveyed  by  a  member  of  the  firm  to  a  grantee  who  redeema 
the  same  from  such  sale,  such  redemption  is  a  voluntary  payment  in 
which  the  grantee  will  not  be  protected,  and  such  real  estate  may  then 
be  sold  on  execution  for  any  unsatisfied  balance  of  such  judgment. 

Baxe. — Estoppel. — Where,  in  such  case,  the  purchaser  at  such  sheriff's 
sale  accepts  the  redemption  money  from  such  grantee,  his  certificate  of 
sale  from  the  sherifi*  is  annulled,  and  he  is  estopped  from  afterward  de- 
nying such  grantee's  right  to  redeem. 

From  the  Shelby  Circuit  Court. 

jB.  jP.  Ijovc^  J.  8.  Scobey  and  0.  B.  Seobey^  for  appellant. 
J.  Schwartz^  for  appellees. 

NiBLACK,  J. — This  was  a  proceeding,  in  the  court  below, 
by  James  Goddard,  against  Gideon  Benner,  Adam  Kast- 
ner,  sued  by  the  name  of  Kistner,  and  John  Hoop,  for  an 
injunction. 

The  complaint  represents,  that,  on  the  18th  day  of  Janu- 
ary, A.  J).  1867,  one  Charles  Schreiber,  being  the  owner  of 
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lot  No.  74,  in  Fletcher  &  McCarty's  Addition  to  the  town 
of  Shelby villey  and  having  formed  a  copartnership  with 
one  Charles  Yogel,  for  the  purpose  of  erecting  and  car- 
rying on  a  brewery  on  said  lot,  conveyed  one  undivided 
half  thereof  to  the  said  Vogel,  so  as  to  give  him  an  equal 
interest  in  it  as  a  partner  in  such  brewery;  that  said 
Vogel  and  Schreiber,  under  the  firm  name  of  Vogel  & 
Bchreiber,  erected  a  brewery  on  said  lot,  and  carried  on 
therein  the  business  of  manufacturing  beer,  until  some 
time  in  the  year  1868 ;  that,  while  carrying  on  said  brewery, 
the  said  Vogel  &  Schreiber  became  indebted  to  the  said 
Kastner  and  Renner,  who  were  partners  doing  business 
in  the  firm  name  of  Eastner  &  Reuner,  and  to  divers 
pther  persons,  in  various  sums  of  money ;  that,  on  the  2d 
day  of  March,  1868,  said  Kastner  &  Renner  obtained  a 
judgment  in  the  court  of  common  pleas  of  Shelby  county, 
against  said  Vogel  &  Schreiber,  for  the  sum  of  seven  hun- 
dred and  forty-three  dollars  and  thirteen  cents,  and  costs 
of  suit ;  that,  on  the  same  day,  one  Alfred  Major  also 
obtained  a  judgment  in  the  same  court,  against  the  said 
Vogel  &  Schreiber,  together  with  one  Philip  Sandhinger  as 
their  surety,  for  the  sum  of  three  hundred  and  fifty-two 
dollars  and  fifty  cents,  and  costs  of  suit ;  that,  on  the 
same  day,  one  Samuel  Hamilton  also  obtained  a  judgment 
in  the  same  court,  against  the  said  Vogel  &  Schreiber,  to- 
gether with  one  Henry  Hahel,  for  the  sum  of  five  hun- 
dred and  one  dollars  and  twenty-five  cents,  and  costs  of 
suit ;  that,  on  the  same  day,  one  Jonathan  H.  Scudder 
also  obtained  a  judgment  in  the  sam.e  courts  against  the 
said  Vogel  &  Schreiber,.  for  the  sum  of  three  hundred  and 
seven  dollars  and  seventy-five  cents,  and  costs  of  suit ; 
that,  soon  after  the  rendition  of  their  said  judgment,  the 
said  £astner  &  Renner  had  w,  executioa  issued  thereon, 
and  placed  in  the  hands  of  the  sheriflf  of  Shelby  county, 
who  levied  said  execution  on  said  lot  No.  74,  and  wha 
afterward,  on  the  23d  day  of  May,  1868,  after  due  notice, 
sold  the  same  to, the  said  Kastner  for  the  sum  of  seven 
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hnndred  dollars,  and  gave  him  a  certificate  of  such  sale ; 
that,  at  the  time  of  said  sale,  the  said  Vogel  &  Schreiber 
were  wholly  insolvent,  and  have  ever  since  continued  so 
to  be,  by  reason  whereof  they  were  nnable  to  redeem 
said  lot  from  such  sale ;  that,  at  the  time  of  said  sale,  said 
sheriff  had  also  in  his  hands  executions  on  all  the  other 
judgments,  above  named,  against  the  property  of  the  said 
Yogel  &  Schreiber ;  that,  after  paying  the  costs  due  on  said 
judgment  out  of  the  proceeds  of  said  sale,  said  sheriff 
made  a  pro  rata  distribution  of  the  remainder  of  such 
proceeds,  on  the  several  executions  in  his  hands,  as  fol- 
lows :  To  the  said  Kastner  &  Renner,  two  hundred  and 
forty;six  dollars  and  ninety-three  cents ;  to  the  said  Major, 
one  hundred  and  twenty-three  dollars  and  fifty  cents ;  to 
the  said  Hamilton,  one  hundred  and  seventy-two  dollars 
and  eighty-five  cents ;  to  the  said  Scudder,  one  hundred 
and  nine  dollars  and  twelve  cents ;  that  afterward,  on  the 
22d  day  of  May,  1869,  the  said  Schreiber  sold,  and  conveyed 
by  warranty  deed,  said  lot  No.  74  to  the  said  James  God- 
dard, the  plaintifi'  below,  and  thereupon,  on  the  same  day, 
the  said  Goddard,  for  the  purpose  of  redeeming  said  lot 
from  the  sale  so  made  by  the  sheriff  to  Kastner,  as  above 
set  forth,  paid  into  the  proper  clerk's  office,  for  the  use 
of  said  Kastner,  the  sum  of  seven  hundred  and  seventy 
dollars,  being  the  amount  of  the  purchase-money,  with 
ten  per  cent,  interest  thereon  to  that  date,  which  said 
sum  of  money  was,  on  the  4th  day  of  June,  1869,  received 
and  receipted  for  in  due  form  by  the  said  Kastner ;  that 
afterward,  on  the  2d  day  of  July,  1869,  the  said  Kastner 
&  Renner  caused  another  execution  to  be  issued  on  their 
said  judgment,  for  the  balance  still  remaining  due  there- 
on, and  to  be  placed  in  the  hands  of  the  defendant  Hoop, 
who  was  then  sheriff  of  Shelby  county;  that  the  said 
Hoop,  as  such  sheriff',  soon  thereafter  proceeded  to 
levy  again  on  said  lot  Xo.  74,  and  to  advertise  the  same 
for  sale  to  satisfy  the  balance  still  remaining  due  on  said 
judgment  as  aforesaid*    Wherefore  the  plaintiff  prayed 
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for  an  injunction  against  the  defendants,  restraining  them 
from  again  selling  said  lot,  and  for  other  proper  relief. 

A  demurrer  for  want  of  sufficient  facts  was  sustained 
to  the  complaint,  and  there  was  judgment  on  the  de- 
murrer. 

The  only  question  we  have  to  consider,  therefore,  is 
the  sufficiency  of  the  complaint. 

It  is  claimed  by  the  appellant,  that,  as  Yogel  and  Schrei- 
ber  were  partners,  Schreiber  had  the  power  to  sell  and 
dispose  of  the  real  estate  of  the  firm  in  the  same  manner 
as  if  it  had  been  personal  property,  and  that  consequently 
Schreiber's  deed  conveyed  to  him  VogeFs  title  to  the  lot, 
as  well  as  Schreiber's;  that,  as  a  result,  he,  the  appellant, 
obtained  a  full  title  to  the  entire  lot,  subject  only  to  the 
claim  of  Eastner  under  his  purchase  at  the  sheriff's  sale; 
that,  having  redeemed  the  lot  from  the  sale  to  Kastner, 
all  liens  against  it  were  discharged,  and  his  title  was  com- 
plete ;  that,  at  all  events,  as  Eastner  accepted  the  redemp- 
tion money,  the  firm  of  Kastner  &  Kenner,  for  whom 
he  was  evidently  acting,  are  estopped  from  asserting  any 
further  lien  or  claim  against  the  lot. 

As  to  the  power  of  a  partner  over  the  real  estate  of  a 
firm,  we  understand  the  rule  to  be,  that  no  partner  or 
preportion  of  partners  can  sell  or  transfer  the  real  estate 
of  the  firm  outright  for  money,  or  by  way  of  mortgage, 
or  to  assignees  in  trust  for  debts,  without  the  consent  and 
authority  of  the  other  partners. 

One  partner  may  contract  debts  and  make  contracts 
which  will  indirectly  reach  the  realty,  because  it  must 
finally  be  subject  to  the  debts  of  the  firm ;  but  he  can  not 
directly  convey  or  appropriate  it,  excepting  so  far  as  he 
has  the  legal  title  in  himself.  It  would  seem,  therefore, 
that  the  power  of  a  partner  over  the  real  estate  of  the 
firm  is  less  than  that  over  the  personal  estate,  and  that 
the  deed  of  Schreiber  to  the  appellant  did  not  transfer 
the  interest  of  Vogel  in  the  lot.  Parsons  Partnership,  876. 

As  to  Yogel's  interest,  the  appellant  was  a  volunteer, 
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only,  in  his  redemption  of  it  from  the  sale  to  Eastner, 
and  acquired  no  lien  or  precedence  by  such  redemption. 
It  is  only  a  mortgagee  or  judgment  creditor  who  acquires 
a  lien  on  real  estate  by  advancing  money  to  redeem  it.  2 
R.  S.  1876,  p.  220. 

Whether  Eastner  might  not  have  successfully  resisted 
the  appellant's  right  to  redeem  Yogel's  interest  is  a  ques- 
tion we  need  not  decide,  as  his  acceptance  of  the  redemp- 
tion money  recognized  the  appellant's  right  to  redeem  it^ 
and  estopped  him  from  afterward  denying  that  right* 
To  that  extent,  we  think,  Eastner  was  estopped  by  his 
acceptance  of  the  redemption  money,  and  no  further. 
Phyfe  V.  Bileyy  15  Wend.  248. 

When  real  property  is  redeemed  from  a  sale  under  exe- 
cution,  either  by  the  owner  or  some  one  else  acting  in  his 
behalf^  the  certificate  of  sale  is  simply  annulled,  and  the 
property  restored  to  the  position  it  occupied  before  the 
sale,  with  the  judgment  lien  or  liens  reinstated  for  any 
balance  or  balances  remaining  unpaid,  and  may  be  resold 
to  discharge  such  judgment  lien  or  liens.  Wood  v.  ColviUy 
6  Hill,  228 ;  Bodine  v.  Moore,  18  N.  Y.  847. 

Independently  of  any  authority  on  the  subject,  we 
think  that  is  the  fair  and  reasonable  construction  of  our 
statute  for  the  redemption  of  real  estate  sold  on  execu- 
tion, and  we  hold  that  such  is  its  proper  construction. 

If  Schreiber  had  redeemed  the  property,  without  con- 
veying it  to  the  appellant,  he  clearly  could  not  have  ob- 
jected to  a  resale  of  it  for  the  payment  of  any  unpaid 
balance  of  a  judgment  lien  against  him.  We  can  not  see 
on  what  principle  it  can  be  claimed,  that  the  appellant^ 
as  the  grantee  of  Schreiber,  occupies  any  better  or  more 
favorable  position. 

We  are,  therefore,  led  to  the  conclusion,  that  the  court 
below  did  not  err  in  sustaining  the  demurrer  to  the  com- 
plaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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GsiMiNAii  Law. — BiUiards. — Suffering  Mmor  to  Ftay, — IndiUment. — Moti(m 
to  QuaBk,-^An  indictment  charged  the  defendant  with  having  allowed  a 
certain  minor,  with  other  minors  not  named,  ''to  play  at  a  certain  game, 
on  a  billiard  table,  called  billiards,"  in  his  saloon,  "of  which  he  was  then 
and  there  the  owner." 

JBddy  on  motion  to  quash,  that  it  is  not  necessary  to  aver  that  such  game 
was  played  for  a  wager. 

Hdd,  also,  that  the  averment  as  to  the  ownership  of  the  billiard  table  is 
too  vague,  and,  therefore,  that  the  indictment  is  bad. 

From  the  Porter  Circuit  Court. 

T.  J.  Woody  Prosecuting  Attorney,  and  C.  A.  Buskirkj 
Attorney  General,  for  the  State. 

BiBDLB,  C.  J. — The  appellee  was  charged  by  indictment, 
as  follows : 

"  The  grand  jurors  of  the  county  of  Porter,  and  State 
of  Indiana,  upon  their  oaths,  present,  that  Thomas  Ward, 
on  or  about  the  first  day  of  January,  A.  D.  1874,  at  and 
in  the  county  of  Porter,  and  State  aforesaid,  did  then 
and  there  unlawfully  allow,  suffer  and  permit  one  Harry 
Pagan,  a  person  under  the  age  of  twenty-one  years,  and 
other  persons  under  the  age  of  twenty-one  years,  to  play 
at  a  certain  game  on  a  billiard  table,  called  billiards,  then 
and  there  in  his  saloon  in  the  city  of  Valparaiso,  in  said 
county,  of  which  he  was  then  and  there  the  owner; 
contrary,"  etc. 

On  motion  of  the  appellee,  the  court  quashed  the  in- 
dictment, and  rendered  judgment  accordingly.  The  State 
excepted  and  appealed. 

The  indictment  is  founded  on  section  1  of  the  act  of 
March  8th,  1878,  2  R.  S.  1876,  p.  484,  which  is  aa  follows : 

"Section  1.  Be  it  enacted^  *  *  *  That  if  any  person 
owning  or  having  the  care,  management,  or  control  of  any 
billiard  table,  bagatelle  table  or  pigeon-hole  table,  shall 
allow,  suffer  or  permit  any  minor  to  play  billiards,  bag- 
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atelle  or  any  other  game  at  or  upon  such  table  or  tables,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall,  for  each  game  so  allowed,  suffered 
or  permitted  to  be  played,  be  fined  in  any  sum  not  less 
than  five  dollars  nor  more  than  fifty  dollars/' 

The  State  contends  that  the  words,  "to  play  billiards," 
as  used  in  the  act,  do  not  mean  to  play  a  game  of 
billiards  for  a  wager ;  and,  in  this  view,  we  think  the 
State  is  right.  The  State  also  contends  that  it  is  not 
necessarv  for  the  owner  of  the  billiard  table  to  allow, 
suffer  or  permit  more  than  one  minor  "  to  play  billiards,'* 
to  constitute  the  ofience.  In  this  construction  also,  we 
think  the  State  is  right. 

The  purpose  of  the  act  is,  doubtless,  to  prevent  per- 
sons from  allowing  minors  to  play  billiards,  bagatelle, 
pigeon-hole,  or  any  such  game,  in  public  places.  It  was 
not  designed  to  aftect  the  general  statute  against  gam- 
ing. Neither  the  word  "game"  nor  "gaming"  is 
used  in  the  act. 

But  it  seems  to  us  that  there  are  some  defects  in 
the  indictment  for  which  it  was  properly  quashed. 
The  pleader  intended  to  allege  in  the  indictment, 
that  the  appellee  was  the  owner  of  the  billiard  table; 
but  we  do  not  think  the  averment  is  sufliciently  plain. 
In  the  sentence,  "of  which  he  was  then  and  there 
the  owner,"  the  pronoun  "  which  "  can  not  safely  be  re- 
ferred past  "  his  saloon"  to  "  a  billiard  table,"  as  its  ante- 
cedent. Such  a  construction  would  be  altogether  too 
loose  for  criminal  pleading.  The  words  must  be  taken 
in  their  most  direct  and  plain  sense,  and  the  pleading 
construed  most  strongly  against  the  pleader.  Under 
these  rules,  the  averment,  that  the  appellee  was  the 
owner  of  the  table,  is  insufficient.  See  Hanrahan  v.  The 
State,  antCj  p«  527. 

The  judgment  is  affirmed,  with  costs. 
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UsUBT. — I^eading, — Denwarrer, — Moiion  to  make  Speoifie, — BnymAnary  NoU, — 
Pradiot, — ^Where,  in  an  action  on  a  promissory  note,  the  defendant 
answers  alleging  that  such  instrument  is  the  last  of  a  series  of  usurious 
renewals  of  a  usurious  promissory  note,  and  that  the  real  principal,  and 
lawful  interest  thereon,  have  been  overpaid,  and  asking  to  recoup  the 
excess,  an  objection  that  the  dates  of  such  renewals,  and  of  the  payments 
thereon,  are  not  alleged,  should  be  made,  not  by  demurrer,  but  by  motion 
to  make  more  specific. 

Same. — BeoimpmaU. — Repeal  of  SuOmU, — J>vreiA  Addmi. — By  the  act  of  March 
9th,  1867,  (1  B.  S.  1876,  p.  599,)  concerning  interest  on  money  and  the 
recoupment  of  usury,  so  much  of  section  5  of  the  act  of  March  7th,  1861, 
(1  B.  8. 1876,  p.  599,)  on  the  same  subject,  as  amended  by  the  act  of 
December  19th,  1865,  (3  Ind.  Stat.,  p.  316,)  as  prohibited  the  recoupment 
of  usury  was  repealed,  but  that  part  of  such  section  prohibiting  a  direct 
action  therefor  is  still  in  force. 

Sams. — Frominory  JVbte. — Dvemiwd  cf  Action, — Effed  of. — PiwMoe, — ^Where, 
in  an  action  on  a  promissory  note  wherein  the  defendant  answers  seek* 
ing  to  recoup  usurious  interest,  alleged  to  have  been  paid,  the  plaintifi 
dismisses  his  complaint,  such  dismissal  carries  all  the  pleadings  out  of 
court,  and  the  defendant  can  not  prove  or  recover  such  usury. 

Same. — EzkaU  of  Recovery, — No  JudgmerU  for  Exeen, — Becoupment  of  usu- 
rious interest,  alleged  to  have  been  paid  on  a  promissory  note  in  suit,  can 
be  had  only  to  the  extent  of  any  balance  due  on  such  note,  and  judg^ 
ment  for  any  excess  of  such  usury  can  not  be  rendered. 

Same. — Reeoupmeni, — Set-Off, — ^In  recoupment,  the  defendant  can  only  use 
his  claim  in  diminution  or  abatement  of  the  plaintiff's  cause  of  action, 
and  can  not,  as  in  set-off,  recover  for  the  excess  of  his  claim  over  that  of 
the  plaintiff. 

From  the  Tipton  Circuit  Court. 

J.  Green^  D.  Waugh  and  J.  Waugh^  for  appellant. 
N.  JR.  Overman  and  J.  T.  CoXj  for  appellee. 

Howe,  J. — The  appellant,  as  plaintiff,  sued  the  appel- 
lee and  two  other  persons,  as  defendants,  in  the  court 
below,  on  a  promissory  note.  The  note  was  for  two  hun- 
dred and  twelve  dollars,  was  dated  December  23d,  1873, 
was  executed  by  the  defendants,  was  payable  twelve 
months  after  date  to  the  order  of  the  appellant,  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum  after  matur- 
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ity,  and  was  credited  with  one  hundred  and  sixty  dollars^ 
paid  December  29thy  1874.  This  suit  was  brought  to  re- 
cover the  residue  of  said  note,  which  was  alleged  to  be 
due  and  wholly  unpaid, 

To  appellant's  complaint,  the  appellee  separately  an- 
swered in  two  paragraphs. 

In  the  first  paragraph,  the  appellee  alleged,  in  substance, 
that  he  admitted  the  execution  of  the  note  sued  on,  but 
he  averred,  that  said  note  was  usurious  and  void,  and  was 
corruptly  and  usuriously  obtained  by  the  appellant,  in 
this:  that  on  January  12th,  1869,  appellee  borrowed  of  the 
appellant  the  sum  of  five  hundred  dollars,  and  gave  his 
note  for  five  hundred  and  ninety  dollars,  of  which  note 
ninety  dollars  was  interest  for  one  year  on  said  sum  of 
five  hundred  dollars ;  that  appellee  paid  on  said  note,  at 
one  time,  two  hundred  dollars,  and  at  another  time, 
tliirty-five  dollars ;  that  on  December  5th,  1870,  appellee 
took  up  said  note  and  gave  the  appellant  a  new  note  for 
four  hundred  and  thirty-six  dollars;  that  on  June  1st, 
1871,  appellee  took  up  said  last  note  and  gave  the  appel- 
lant a  new  note  for  five  hundred  and  twenty  dollars  and 
eighty  cents ;  that  he  paid  on  said  last  mentioned  note 
three  hundred  dollars,  and,  on  April  23d,  1873,  took  up 
said  note,  and  gave  the  appellant  a  new  note  for  three 
hundred  and  twenty  dollars;  that  appellee  paid  on  said 
last  note  the  sum  of  one  hundred  and  forty  dollars,  and, 
on  December  23d,  1873,  took  up  said  note,  and  gave  the 
appellant  the  note  now  in  suit  for  two  hundred  and  twelve 
dollars ;  that  appellee  had  paid  on  the  note  in  suit  one 
hundred  and  sixty  dollars,  and  that  all  said  notes  bore  in- 
terest at  the  rate  of  ten  per  cent.  Wherefore  the  appel- 
lee prayed,  that  he  might  be  allowed  to  recoup  the  illegal 
interest  so  paid  to  appellant,  against  the  sum  claimed  by 
appellant  on  said  note,  and  asked  judgment  for  the  resi- 
due. 

In  the  second  paragraph  of  his  answer,  the  appellee  set 
out  the  same  payments  as  he  had  stated  in  the  first  para- 
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graph,  but  with  no  more  certainty  as  to  the  dates  of  such 
payments ;  that  the  sum  borrowed  by  the  appellee  from 
the  appellant,  on  the  12th  day  of  January,  1869,  was  five 
hundred  dollars,  and  the  aggregate  of  such  payments 
thereon  was  eight  hundred  and  fifty-five  dollars,  and  that 
the  note  in  suit  was  given  for  the  balance  due,  or  claimed 
to  be  due,  on  said  sum  of  five  hundred  dollars.  Where- 
fore the  appellee  said,  that  he  had  overpaid  the  amount 
due  on  said  indebtedness,  on  notes  corruptly,  fraudulently 
and  usuriously  obtained  by  the  appellant,  and  he  de* 
manded  judgment  for  three  hundred  dollars,  the  sum  so 
overpaid  over  and  above  the  balance  claimed  to  be  due  on 
the  note  sued  on. 

To  each  paragraph  of  the  appellee's  answer,  the  appel- 
lant demurred  for  the  want  of  suflicient  facts  therein  to 
constitute  a  defence  to  the  action,  which  demurrers  were 
severally  overruled,  and  the  appellant  excepted  to  these 
decisions. 

The  appellant  then  replied  in  two  paragraphs,  the  first 
being  a  general  denial,  and  the  second  setting  up  affirma- 
tive matter,  which  we  need  not  specially  notice. 

To  the  second  reply  the  appellee  demurred  for  the  want 
of  sufficient  facts  therein,  which  demurrer  was  sustained, 
and  to  this  decision  the  appellant  excepted.  And  the  ap- 
pellant then  dismissed  this  action,  at  his  own  proper  costs, 
and  judgment  was  rendered  against  him,  by  the  court 
below,  for  all  the  costs  of  the  action. 

After  this  dismissal  of  the  cause,  on  the  appellee's 
motion,  and  over  the  appellant's  objections  and  excep- 
tions, the  court  below  allowed  the  appellee  to  make  proof 
of  the  matters  alleged  in  his  answers ;  and,  upon  said  an- 
swers and  proof,  the  court  found  for  the  appellee,  against 
the  appellant,  in  the  sum  of  two  hundred  and  five  dollars. 
And  appellant's  written  motion  for  a  new  trial  having 
been  overruled,  and  his  exception  saved  to  such  decision, 
a  judgment  was  rendered  by  the  court  below,  on  its  said 
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finding,  from  which  judgment  this  appeal  is  now  prose- 
cuted. 

In  this  court,  the  appellant  has  assigned  as  errors  the 
decisions  of  the  court  below,  in  overruling  his  demurrers 
to  appellee's  answers,  and  in  overruling  his  objections  to 
the  trial  on  appellee's  answers  after  appellant's  dismissal 
of  the  action,  and  in  overruling  appellant's  motion  for  a 
new  trial. 

There  is  a  want  of  clearness  and  certainty  in  the  aver- 
ments of  each  paragraph  of  appellee's  answer,  which 
would  prevent  us  from  regarding  either  paragraph  as  a 
model  of  good  pleading.  But  this  defect  in,  or  objection 
to,  a  pleading  of  any  kind  is  one  that  a  demurrer  for  the 
want  of  sufiicicDt  facts  will  seldom  reach.  A  motion  to 
make  more  specific  is  generally  the  proper  remedy,  and 
it  was  so  in  this  case. 

In  our  opinion,  the  court  below  committed  no  error  in 
overruling  the  appellant's  demurrers  to  the  appellee's  an- 
swers. 

Did  the  court  below  err  in  retaining  the  appellee's 
answers,  after  the  appellant's  dismissal  of  the  action,  as  a 
separate  action  by  the  appellee,  and  in  allowing  the  ap- 
pellee to  go  to  trial  on  his  answers,  and  in  making  a  find- 
ing and  rendering  judgment,  in  favor  of  the  appellee  and 
against  the  appellant,  for  the  amount  of  usurious  interest 
paid  by  the  appellee  to  the  appellant?  This  is  really  the 
controlling  question  in  this  case. 

By  the  last  clause  of  the  6th  section  of  ^^An  act  regu- 
lating interest  on  money,"  etc.,  approved  March  7tb,  1861, 
it  waa  provided,  « that  in  all  cases  in  which  money  or  any 
other  thing  of  value  shall  have  been  voluntarily  paid  as 
interest  for  the  loan,  use,  or  for  usance  of  money,  the  same 
shall  not  be  recovered  back,  either  directly  or  by  any 
[way]  of  set-off,  or  counter-claim  or  payment."  1  K.  S. 
1876,  p.  600. 

This  clause,  just  cited,  was  enacted  by  an  amendatoiy 
act,  approved  December  19th,  1865.    3  Ind.  Stat.,p«  816. 


NOVEMBER  TEHM,  1877.  648 


&olcraft  V.  Mellott. 


The  act  entitled  '^An  act  concerning  interest  on  money, 
and  to  provide  for  the  recoupment  of  nsurions  interest," 
approved  March  9th,  1867,  contained  this  provision: 
''All  interest  exceeding  the  rate  of  ten  per  centum  per  an- 
num shall  be  deemed  usurious  and  illegal,  as  to  the  excess 
on]y,  and  in  any  action  upon  a  contract  affected  by  such 
usury,  such  excess  may  be  recouped  by  the  defendant 
whenever  it  has  been  reserved  or  paid  before  the  brining 
of  the  suit."    1  R.  S.  1876,  p.  599,  sec.  2,  note  2. 

The  act  last  cited  contained  no  repealing  clause  or 
section ;  but>  being  the  later  expression  of  the  legislative 
will  on  the  subject  of  "  interest  on  money,"  this  act  re- 
pealed, by  implication,  so  much,  and  only  so  much,  of  the 
provisions  of  the  act  of  March  7th,  1861,  and  of  the 
amendatory  act  of  December  19th,  1865,  before  cited, 
on  the  same  subject,  as  was  in  conflict  or  inconsistent 
therewith. 

The  act  of  March  9th,  1867,  certainly  repealed,  by  im- 
plication, so  much  of  the  amended  5th  section,  before 
cited,  of  the  act  of  March  7th,  1861,  as  prohibited  the 
recoupment  of  usurious  interest ;  but  the  prohibition  in 
said  amended  section,  against  a  direct  action  for  the  re- 
covery back  of  usurious  interest  voluntarily  paid,  has  not 
been  repealed  in  any  manner,  and  is  still  a  part  of  our 
law. 

When  the  appellant  in  the  case  at  bar  dismissed  his 
action,  there  was  thereafter  no  action  pending  in  the  court 
below  on  the  note  affected  with  usury,  and  the  appellee's 
answers  or  counter-claims  became  and  were  direct  actions 
for  the  recovery  back  from  the  appellant  of  usurious  in- 
terest, which,  we  must  assume,  the  contrary  not  appearing 
in  said  answers,  had  been  voluntarily  paid  to  him  by  the 
appellee. 

It  is  very  clear  to  our  minds,  that,  after  the  dismissal 
of  his  action  by  the  appellant,  the  appellee  could  not 
maintain  an  action,  on  or  by  his  answers  or  counter- 
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claimB,  for  the  recovery  back  of  the  alleged  usarious  in- 
terest by  him  paid  to  the  appellant. 

There  was,  then,  no  action  on  the  note,  and  the  law 
only  provides  for  recoupment  of  usarious  interest  in 
an  action  on  the  ^^  contract  affected  by  such  usury/'  and 
prohibits  a  direct  action  for  the  recovery  back  of  such  in- 
terest, when  voluntarily  paid. 

It  seems  to  us,  therefore,  that,  when  the  appellant  dis- 
missed his  action,  the  appellee's  answers  or  counter-claims 
were  no  longer  available  to  him,  under  the  law,  for  any 
purpose,  and  ought  to  have  been  dismissed  at  once,  with- 
out any  attempted  trial  or  hearing  thereon. 

In  our  opinion,  the  trial,  finding  and  judgment  of  the 
court  below,  on  the  appellee's  answers  or  counter-claims, 
were  each  and  all  erroneous,  and  without  any  authority 
of  law  therefor. 

If  the  appellant  had  not  dismissed  his  action,  the  ap- 
pellee could  only  have  recouped,  on  the  trial  of  the  ac- 
tion, to  the  extent  of  the  balance  found  due  the  appellant 
on  the  note  in  suit.  If  the  excess  of  the  interest  paid  by 
the  appellee  over  ten  per  centum  per  annum  had 
amounted  to  a  sum  greater  than  the  balance  due  on  the 
note,  he  could  have  recouped  only  to  the  extent  of  the 
appellant's  claim,  and  he  could  not  have  recovered  in  this 
action  the  surplus  over  the  amount  of  such  claim.  Stow 
V.  Yarwood,  14  HI.  424;  Wardy.  Fellers,  8  Mich.  281; 
Britton  V.  Turnery  6  F.  H.  481 ;  Batterman  v.  Pierce,  8 
Hill  (N.  T.)  171. 

In  recoupment,  a  party-defendant  can  only  use  his 
claim  in  diminution  or  abatement  of  the  plaintiff's  cause 
of  action,  and  can  not,  as  in  set-off,  recover  the  excess  of 
his  claim  over  that  of  the  plaintiff  in  such  action.  So 
that  the  judgment  of  the  court  below  in  this  action,  in 
favor  of  the  appellee  and  against  the  appellant,  could  not 
be  sustained  in  any  view  of  the  question. 

The  judgment  of  the  court  below  is  reversed,  at  the 
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appellee's  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  dismiss  the  appellee's  answers  or  counter-claims 
at  his  costs. 


Hartman  t;.  Hbadt  et  al.  6?  f45I 

(S3    688| 

iNJUircnoN. — Emjdning  LawsmL — ^Legal  proceedings  will  not,  as  a  gen- 
eral rule,  be  enjoined  on  grounds  of  which  the  defendant  therein  may 
avail  himself  in  defence  of  such  action. 

Same, — Threats, — Threats  made  bj  the  plaintiff  in  an  action,  that  he  will 
bring  other  actions  against  the  defendant,  afford  no  ground  to  the  latter 
to  enjoin  the  further  prosecution  of  such  action. 

Prom  the  Hamilton  Circuit  Court. 

D.  Moss  and  T.  J.  Kane,  for  appellant. 
W.  Garver  and  J.  S.  Losey^  for  appellees. 

WoRDBN,  J. — Charles  W.  Heady,  as  trustee  of  Dela- 
ware Township,  in  Hamilton  county,  sued  Hartman,  as 
supervisor  of  one  of  the  road  districts  of  the  township, 
before  Sidney  Cropper,  a  justice  of  the  peace  of  the 
township,  to  recover  a  penalty  of  ten  dollars,  as  author- 
ized hy  statute,  (1  R.  S.  1876,  p.  861,  sec.  25,)  for  failure, 
on  notice,  to  open  and  work  a  highway,  estahlished  by 
order  of  the  board  of  commissioners  of  the  county. 
Thereupon,  Hartman  commenced  this  action  in  the  circuit 
court,  against  both  Heady  and  Cropper,  the  justice,  to 
enjoin  the  prosecution  of  the  action  before  the  justice, 
on  the  ground  that  the  road  was  too  indefinitely  de- 
scribed to  be  valid,  and  that  the  order  of  the  board  of 
commissioners  was  a  nullity. 

A  temporary  restraining  order  was  granted,  but  was 
afterward  set  aside,  and  a  demurrer  to  the  complaint, 
for  want  of  sufficient  facts,  was  sustained.  A  motion 
Vol.  LVn.— 85 
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was  made  by  the  plaintift  to  reinstate  the  temporary 
restraining  order,  but  this  motion  was  overruled. 

The  errors  assigned  are  upon  the  ruling  below,  in  sus- 
taining the  demurrer  to  the  complaint,  and  in  overruling 
the  motion  to  reinstate  the  temporary  restraining  order. 

We  are  of  opinion  that  the  rulings  were  right.  We 
perceive  no  ground  on  which  Heady,  as  such  trustee^ 
should  have  been  enjoined  from  prosecuting  his  action 
against  Hartman.  K  the  road  was  not  sufficiently  de- 
scribed, or  if,  for  any  other  cause,  the  order  of  the  board 
of  commissioners,  establishing  the  same,  was  void,  the  fact 
could  have  been  shown  in  defence  of  that  action.  There 
was  no  need  whatever  of  a  resort  to  an  injunction. 
It  is  said  by  an  elementary  writer,  that "  The  most  fre- 
quent ground  for  refusing  relief  by  injunction  against  a 
suit  at  law  is  that  the  defence  urged  may  be  used  in  the 
action  at  law  itself,  without  resort  to  equity.  And  it  may 
be  laid  down  as  a  general  rule  that  legal  proceedings  will 
not  be  enjoined  on  grounds  of  which  the  person  ag- 
grieved may  avail  himself  in  defence  of  the  action  at 
law."    High  Injunctions,  p.  81,  sec.  46. 

But  it  is  claimed  that  an  injunction  ought  to  be  granted 
in  order  to  prevent  a  multiplicity  of  suits.  It  is  alleged 
in  the  complaint,  that  ^^  the  defendant  Heady  gives  out 
in  speeches  that  he  will,  as  such  trustee,  continue  to 
repeat  said  prosecutions,  from  time  to  time,  until  the 
directions  contained  in  said  order  are  complied  with,  and 
said  supposed  public  highway  opened  up  for  travel." 

We  do  not  see  that  threats  to  bring  other  actions 
afford  any  ground  for  enjoining  the  prosecution  of  the 
one  already  commenced.  We  have  seen,  that,  if  the  order 
of  the  board  of  commissioners  was  a  nullity,  the  defend- 
ant in  the  original  action  could  have  defended  on  that 
ground ;  and  if  that  action  shall  proceed  to  trial,  and  the 
defence  be  established,  the  record  of  that  action  would 
bar  other  actions  for  the  same  cause.  . 

The  judgment  below  is  affirmed,  with  costs. 
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Harper  v.  Harpbr. 

Statute  of  FaAUD& — Oontrad  in  Qnuideraiion  qf  Conveytmee  af  Lamd. — ^A 
verbal  agreement  by  the  grantee,  with  the  grantor,  of  certain  lands,  that^ 
in  consideration  of  such  conveyance,  the  former  will  support  the  latter 
during  his  life,  is  not  within  the  statute  of  frauds. 

Statute  of  LuoTATiOMa — Exception, — Heading. — In  an  action  on  account 
for  money  loaned,  where  the  six  years'  statute  of  limitations  is  pleaded, 
a  reply  that  such  money  is  part  of  a  mutual  running  account,  remaining 
unsettled,  and  extending  up  to  the  time  of  bringing  the  action,  is  suffi- 
cient on  demurrer. 

PBAcrcicoB. — Evidenee, — Wiinen.  —  Ch^on-Examination.  —  Supreme  OourL  — 
Where,  on  appeal  to  the  Supreme  Court,  it  does  not  appear  from  the 
record,  that  a  conversation,  attempted  to  be  elicited  on  cross-examina- 
tion as  occurring  in  connection  with  a  matter  concerning  which  the  wit- 
ness has  testified,  had  occurred,  there  is  no  available  error  in  the  refusal 
of  the  court  to  permit  such  cross-examination. 

From  the  Harrison  Circuit  Conrt. 

W.  N.  TraceweU  and  B.  J.  TraceweU,  for  appellant. 
W.  T.  JoneSj  S.  J.  Wright^  8.  K.  Wolfe  and  A.  StephenSj 
for  appellee. 

Perkins,  J. — This  was  a  suit  to  recover  for  work  and 
labor  done,  goods  sold  and  delivered,  and  real  estate  con- 
veyed. 

The  fifth  paragraph  of  the  complaint  was  for  the  value 
of  two  hundred  acres  of  land,  conveyed  to  the  defendant 
in  consideration  that  he  should  support  the  grantor  and 
his  wife  during  their  lives,  alleging  that  he  had  failed  and 
refused  to  furnish  such  support. 

A  demurrer  to  this  paragraph  was  overruled,  and  ex> 
ception  reserved. 

Issues  were  formed  in  the  cause,  and  were  tried  by  a 
jury,  who  returned  a  verdict  for  the  plaintiff  for  two 
thousand  dollars. 

A  motion  for  a  new  trial  was  overruled,  and  exception 
reserved. 

The  legal  causes  for  a  new  trial,  assigiied  in  the  motion, 
were  these : 


648  SUPltEME  COUKT  OF  INDIAIf  A. 

Harper  v.  Harper. 


1.  The  action  of  the  court  in  refusing  to  permit  the 
defendant  to  give  certain  testimony  on  the  trial; 

2.  In  admitting  certain  testimony  ofiered  by  the 
plaintiff; 

8.  That  the  verdict  was  not  sustained  by  the  evidence ; 
andy 

4.    That  it  was  contrary  to  law. 

The  alleged  errors  of  the  court  below,  legally  assigned 
in  this  court,  are  these : 

1st.  Overruling  the  demurrer  to  the  fifth  paragraph 
of  the  complaint; 

2d.  Overruling  the  demurrer  to  the  third  paragraph 
of  reply  to  the  fourth  paragraph  of  answer; 

8d.  Overruling  the  demurrer  to  the  third  and  fourth 
paragraphs  of  the  amended  complaint;  and, 

4th.    Overruling  the'  motion  for  a  new  trial. 

We  proceed  to  notice  the  errors  assigned,  but  not  in 
the  order  of  assignment. 

The  objection  to  the  fifth  paragraph  of  complaint 
was,  that  the  contract  alleged  in  it  was  void  by  the  stat- 
ute of  frauds. 

That  contract  was  not  within  the  statute.  Bell  v. 
Hewites  Ex'rs,  24  Ind.  280;  Fisher  v.  Wilson,  18  Ind.  138; 
Stater  v.  Hill,  10  Ind.  176. 

As  to  the  ruling  upon  the  third  paragraph  of  reply 
to  the  fourth  paragraph  of  answer.  The  fourth  para- 
graph of  answer  was  addressed  to  the  second  paragraph 
of  complaint.  That  paragraph  was  for  the  recovery  of  the 
amount  of  a  loan  of  two  thousand  and  fifty  dollars,  made 
on  a  certain  day  in  1855.  This  suit  was  commenced  on 
the  15th  day  of  September,  1878,  eighteen  years  after  the 
loan ;  and  the  fourth  paragraph  of  answer  was  the  statute 
of  limitation  of  six  years.  The  reply  was,  that  there  had 
been,  from  1855  to  1873,  mutual  running  accounts  between 
the  parties,  one  item  of  which  was  the  said  item  for 
loaned  money,  which  rupning  accounts  were  yet  un- 
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settled.  No  motion  was  made  to  make  the  reply  more 
certain. 

We  think  the  paragraph  was  properly  held  good  on  a 
demurrer  for  want  of  facts.  See  Sanders  v.  SanderSy  48 
Ind.  84. 

The  amended  paragraphs  of  complaint,  severally,  were 
as  follows : 

The  third  was  for  the  value  of  two  hundred  acres  of 
land  sold  and  conveyed,  and  the  fourth  was  for  the  value 
of  services  rendered  for  the  defendant  at  his  request. 

The  paragraphs  were  good. 

One  of  the  grounds  of  the  motion  for  a  new  trial 
was  the  refusal  hy  the  court  to  permit  one  Ellis,  a  witness, 
to  answer  a  question  on  cross-examination.  The  witness 
had  stated,  in  his  original  examination,  that  the  defendant 
told  him,  that  he,  defendant,  owned  the  farm.  On  cross- 
examination,  defendant's  counsel  asked  the  witness  to 
state  all  that  was  said  in  that  conversation.  The  court 
sustained  an  objection  to  the  question  being  answered. 
The  witness  was  not  asked  whether  there  was,  and  there 
is  no  intimation  in  the  record  that  there  was,  any  conver- 
sation except  what  the  witness  had  stated.  If  there  was 
not,  the  defendant  was  not  harmed  by  the  ruling  of  the 
court. 

The  second  ground  of  the  motion  for  a  new  trial  is  not 
noticed  in  the  brief  of  appellant. 

As  to  the  third  and  fourth,  we  need  only  say,  that  the 
evidence  tends  to  sustain  the  verdict,  and  it  is  not  shown 
to  be  contrary  to  law. 

We  call  the  attention  of  appellant's  counsel  to  points  of 
practice  settled  by  the  following  cases :  Cool  v.  Cooly  54 
Ind.  225 ;  Cones  v.  Binfordj  54  Ind.  516. 

The  judgment  below  must  be  affirmed,  with  costs. 
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JoTCB  m  AL.  V.  Whitnist  bt  al. 

Vbnub. — Chomge  from.  Judge, — AffidavU, — Wken  noi  Neeettary, — ^WheneTer 
the  judge  of  a  coart  is  notified  in  any  manner,  whether  by  affidavit  or 
by  a  mere  snggestion  of  a  party,  that  a  caase  in  which  he  has  acted  as 
counsel  is  pending  before  him,  it  is  his  privilege,  as  well  as  his  daty,  to 
refuse  to  try  such  cause,  and  to  set  the  same  for  trial  before  some  other 
judge. 

FrincifaIi  AJn>  Subbty. — Proceeding  to  2Vy. — SwmmoM, — Nctioe, — JvdgmenL 
— Former  Adjy»dioa^4m, — Where,  in  an  action  on  a  promissory  note 
against  several  apparently  joint  makers,  one  of  the  defendants  appearsi 
and,  upon  default  of  his  codefendants,  and  without  any  notice  to  them 
other  than  the  original  summons  in  the  cause,  alleges,  and  obtains  a  jud^ 
ment  against  them,  that  they  are  principals  and  he  a  surety  only,  and 
asks  and  obtains  a  decree  that  execution  be  first  levied  on  their  proper- 
ty, such  judgment  and  order,  as  between  the  defendants,  are  utterly  void 
for  want  of  proper  notice,  and  will  not  support  a  plea  of  a  former  adjudi- 
cation of  such  matter. 

Same. — Pleading, — ^The  complaint  of  one  defendant  against  another,  to  es- 
tablish the  alleged  suretyship  of  the  former,  is  not  a  mere  cross-com- 
plaint, but  is  a  new  and  original  proceeding  which  can  not  be  tried  apon 
the  summons  issued  by  the  plaintiff. 

From  the  Jefferson  Circuit  Court. 
J?.  R.  WUsoTiy  for  appellants. 

HowK,  J. — The  appellants,  as  plaintiffs,  sued  the  appel- 
lees, as  defendants,  in  the  court  below. 

In  their  complaint,  the  appellants  alleged,  in  substance, 
that  on  the  12th  day  of  September,  1871,  the  appellee 
Noah  Neal,  jointly  with  the  appellants  and  the  appellee 
James  Comley,  executed  to  the  appellee  Edwin  Q.  Whit- 
ney, President,  a  note  payable  at  The  Indiana  Bank,  at 
Madison,  Ind.,  for  six  hundred  dollars,  due  three  months 
after  date,  with  attorney's  fees  if  the  same  had  to  be  col- 
lected by  legal  process;  that  said  note  was  so  executed 
by  said  Noah  Neal  as  principal  therein,  and  by  the  appel- 
lants and  James  Comley  as  the  sureties  of  said  Neal 
therein,  and  not  otherwise,  as  said  Whitney,  as  well  as 
said  Neal  and  Comley,  at  the  time  well  knew ;  that  after- 
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ward,  on  October  Ist,  1872,  said  Whitney,  as  president 
of  said  bank,  brought  suit  on  said  note  against  said  ITeal, 
Comley  and  the  appellants,  in  the  court  below,  and  such 
proceedings  were  had  by  said  Whitney  and  said  Comley, 
in  said  suit,  as  that  afterward,  on  October  81st,  1872,  by 
the  consideration  of  said  court,  said  Whitney  obtained  a 
judgment  therein,  against  said  makers  of  said  note,  for 
six  hundred  and  fifty-two  dollars  and  fifty  cents,  due 
thereon,  and  for  thirty-two  dollars  and  fifty  cents  attor- 
ney's fees  for  collecting  the  same,  and  for  costs  of  suit ; 
that  said  judgment  was  so  rendered  against  the  appel- 
lants as  principal  makers  of  said  note  with  said  If  eal.  And 
it  was  then  further  ordered  and  adjudged,  that  the  same  be 
first  levied  of  the  property  of  the  appellants,  jointly  with 
the  property  of  said  Neal,  and  that  only  on  default  of 
realizing  the  same  out  of  their  said  property,  was  the 
same,  or  any  part  thereof,  to  be  levied  of  the  property 
of  said  Comley,  who  was  declared  their  surety,  aU  of 
which  would  more  fully  appear  from  the  records  of  the 
court  below,  to  which  reference  was  made ;  that,  in  truth 
and  in  fact,  the  appellants  were  only  sureties,  jointly  with 
said  Comley,  and  not  otherwise,  as  was  well  known  to 
all  the  parties  to  said  action,  and  the  said  Whitney  was 
only  entitled  to  a  judgment  against  appellants,  on  said 
note,  as  sureties  jointly  with  said  Comley  for  said  [tfoah 
l!feal,  and  not  otherwise,  and  that  said  judgment  should 
first  be  levied  of  the  property  of  said  Ifoah  Neal.  Where- 
fore the  appellants  asked  that  said  question  of  surety- 
ship be  tried,  and  they  demanded  judgment  that  they  be 
declared  sureties  on  said  note,  jointly  with  said  Comley, 
for  said  Noah  Neal,  and  for  proper  relief  as  such  sureties. 
It  appears  by  a  bill  of  exceptions,  properly  in  the  record, 
that  when  this  cause  was  first  called  for  issues  in  the 
court  below,  the  appellee  Comley  suggested  that  Hon. 
John  K.  Cravens,  then  judge  of  said  court,  had  been  the 
attorney  of  the  appellee  Whitney,  in  procuring  the  judg- 
ment mentioned  in  appellants'  complaint,  and  objected 
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to  being  put  under  rale  to  answer  said  complaint  by 
said  judge,  for  the  reason  that  said  judge  had  been  of 
counsel  for  said  Whitney,  and  ought  not  to  take  any 
steps  in  this  case,  because  of  said  relationship ;  and  there- 
upon Judge  Cravens,  of  his  own  motion,  refused  to  allow 
any  steps  to  be  taken  in  said  cause  before  him,  and  set 
the  same  for  a  special  term,  before  some  other  judge ;  to 
all  of  which  rulings  and  doings  the  appellants  at  the  proper 
time  excepted. 

Afterward,  at  a  special  term  of  the  court  below,  and 
before  another  judge,  the  appellees  Whitney  and  Neal 
made  default,  and  the  appellee  Comley  appeared  by 
counsel  and  filed  his  answer  to  the  appellants'  complaint. 
In  this  answer,  the  appellee  Comley  alleged,  in  substance, 
that  when  the  said  Whitney,  as  president  of  The  Indiana 
Bank,  commenced  an  action  on  the  note  described  in 
appellants'  complaint,  a  summons  issued  in  said  action 
was  personally  served  on  the  appellants,  the  said  Keal 
and  the  said  Comley,  more  than  ten  days  before  the  first  day 
of  the  October  term,  1872,  of  the  court  beloW ;  that,  when 
said  action  was  called  at  said  last  named  term  of  the 
court  below,  the  appellants  and  said  Neal  made  default, 
but  the  appellee  Comley  appeared  and  filed  an  answer, 
by  way  of  cross-complaint  against  the  appellants  and 
said  Keal,  alleging  therein  that  he  signed  said  note,  then 
in  suit,  as  the  surety  of  the  appellants  and  said  Keal,  and 
asking  that  said  matter  of  suretyship  be  enquired  into, 
and  that  judgment  be  rendered,  requiring  the  said 
Whitney  to  exhaust  the  property  of  the  appellants  and 
said  Neal,  before  proceeding  against  the  property  of  the 
appellee  Comley ;  that  said  action  was  tried  by  the  court 
b;iow,  without  a  jury,  and  a  finding  and  jud^ent  were 
made  and  rendered  in  favor  of  said  Whitney,  for  the 
amount  due  on  said  note,  and  in  favor  of  said  Comley, 
that  he  was  the  surety  only  of  the  appellants  and  said 
Neal,  on  the  note  sued  on ;  and  an  order  was  made  that 
the  sheriff,  to  whom  an  execution  might  issue  on  said 
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jadgment,  should  first  levy  upon  and  exhaust  the  prop- 
erty of  the  appellants  and  said  Neal,  before  any  levy  was 
made  on  the  property  of  said  Comley ;  and  the  appellee 
Comley  averred  that  the  same  matters  and  things  and 
the  same  identical  question  were  involved,  and  were  tried 
and  determined,  in  said  action  of  Whitney  against  the 
appellants,  said  Neal  and  said  Comley,  that  the  appellants 
then  sought  to  have  tried  in  this  action ;  wherefore,  etc. 

The  appellants  demurred  to  appellee  Comley's  answer, 
for  the  want  of  sufficient  facts  therein  to  constitute  a  de- 
fence to  appellants'  complaint,  which  demurrer  was  over- 
ruled by  the  court  below,  and  to  this  decision  the  appel- 
lants excepted. 

And  the  appellants  then  replied  to  said  Comley's 
answer  by  a  general  denial.  And  the  matters  in  issue 
were  tried  by  the  court  without  a  jury,  and  a  find- 
ing made  in  favor  of  said  Comley.  And  the  appellants' 
written  motion  for  a  new  trial  having  been  overruled,  and 
their  exception  saved  to  such  finding,  judgment  was  ren- 
dered by  the  court  below  on  its  finding. 

In  this  court,  the  appellants  have  assigned  the  following 
alleged  errors  of  the  court  below : 

1st.  Error  of  Judge  Cravens  in  refusing  to  preside  as 
judge  in  this  cause,  and  in  selecting  a  special  judge 
therefor ; 

2d.  In  overruling  the  appellants'  demurrer  to  the  sep- 
arate answer  of  the  appellee  James  Comley ; 

8d.    In  overruling  appellants'  motion  for  a  new  trial ; 

4th.  In  overruling  appellants'  motion  in  arrest  of 
judgment;  and, 

5th.  In  rendering  and  entering  said  judgment  over  ap- 
pellants' objections. 

The  first  question  suggested  by  these  alleged  errors,  or 
rather  the  first  error,  relates  to  the  action  of  Judge  John 
R.  Cravens,  the  judge  of  the  court  below,  in  refusing  to 
preside  in  the  trial  of  this  cause,  and  in  setting  the  same 
down  for  trial  at  a  special  term,  and  before  another  judge. 
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One  of  the  parties  to  this  cause,  it  appears,  suggested 
to  Judge  Cravens,  that  he  had  been  the  attorney  of  the 
plaintiff  Whitney  in  obtaining  the  original  judgment, 
mentioned  in  appellant's  complaint,  and  objected  on  that 
ground  to  his  presiding  as  judge  in  the  progress  of  this 
cause. 

The  first  statutory  cause  for  a  change  of  venue,  as  it  is 
inaptly  called,  in  civil  actions,  is  as  follows : 

'^ First,  That  the  judge  has  been  engaged  as  counsel 
in  the  cause  prior  to  his  election  or  appointment  as  judge, 
or  is  otherwise  interested  in  the  cause."  2  B.  S.  1876, 
p.  118,  sec.  207. 

The  statute  contemplates,  that  the  application  for  a 
change  of  venue  shoald  be  '^  made  upon  affidavit ;"  and, 
in  this  case,  the  appellants  insist,  that,  because  no  affida- 
vit was  filed  for  a  change  of  venue,  therefore  the  court 
below  had  neither  the  right  nor  the  power  to  set  this 
cause  for  a  special  term,  nor  to  call  another  judge  for  its 
trial. 

We  do  not  concur  with  this  view  of  the  matter.  In 
our  opinion,  whenever  a  judge  of  a  court  is  notified  in 
any  manner,  that  a  cause,  in  which  he  has  been  engaged 
as  counsel  for  any  of  the  parties,  is  pending  before  him, 
his  self-respect,  and  his  duty  as  a  servitor  in  the  adminis- 
tration of  justice,  alike  demand  that  he  should  promptly 
refuse  to  sit  as  a  judge  in  the  hearing  of  such  cause,  even 
with  the  consent  of  all  the  parties. 

Judges  are  by  no  means  free  from  the  infirmiti^  of 
human  nature,  and,  therefore,  it  seems  to  us,  that  a  proper 
respect  for  the  high  positions  they  are  called  upon  to  fill 
should  induce  them  to  avoid  even  a  cause  for  suspicion 
of  bias  or  prejudice,  in  the  discharge  of  their  judicial 
duties. 

In  this  case,  we  think  that  the  course  pursued  by  Judge 
Cravens  was  proper  and  legal,  and  the  only  one  he  could 
pursue,  with  due  respect  for  himself  and  his  high  office. 
His  course  in  this  respect  was  fully  sanctioned  and  author- 
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ized  by  the  act  of  March  let,  1855.    2  B.  S.  1876,  p.  10. 

The  important  and  controlling  question  in  this  cause 
arises  upon  the  alleged  error  of  the  court  below,  in  over- 
ruUng  the  appellants'  motion  for  a  new  trial. 

The  evidence  on  the  trial  is  in  the  record  by  a  proper 
bill  of  exceptions.  It  appears  therefrom,  that  the  appellee 
James  Comley  gave  in  evidence  what  we  suppose  to  have 
been  a  complete  record  of  the  original  cause  of  Whitney, 
President,  etc.,  against  said  Noah  Neal,  the  appellants 
and  said  James  Comley.  We  say,  that  we  suppose  it  to 
be  such  a  record,  because  the  said  Comley  wholly  failed 
to  identify  the  same  as  such  record  by  any  proper  evi- 
dence. Assuming,  however,  that  it  is  such  a  record,  does 
it  show,  that  the  matters  stated  in  appellants'  complaint 
in  this  cause  were  so  tried  and  determined  in  said  orig- 
inal action  as  to  make  the  record  thereof  a  complete  bar 
to  the  appellants'  action  ? 

It  appears  therefrom,  that  on  the  1st  day  of  October, 
1872,  the  said  Whitney,  President,  etc.,  commenced  an  ac- 
tion, in  the  court  below,  on  the  note  mentioned  in  appel- 
lants' complaint,  which  note,  on  its  face,  was  the  joint  and 
several  note  of  the  said  Noah  Neal,  the  appellants  and  said 
James  Comley.  The  summons  issued  in  said  action  re- 
quired the  defendants  thereto,  the  said  makers  of  said 
note,  to  answer  the  complaint  of  said  Whitney,  President 
of  The  Indiana  Bank,  to  whose  order  said  note  had  been 
made  payable.  Afterward,  at  the  October  term,  1872, 
of  the  court  below,  it  was  shown  to  said  court  by  the 
sheriff's  return  to  said  summons,  that  all  said  defendants 
had  been  duly  and  legally  served  with  process,  for  more 
than  ten  days  before  the  first  day  of  said  term  of  said 
court.     Thereupon  said  record  proceeds  as  follows : 

"  The  defendants  Noah  Neal,  James  Joyce  and  Frank- 
lin Joyce,  having  been  each  three  times  audibly  called, 
come  not,  but  herein  wholly  make  default,  and  the  de- 
fendant James  Comley,  by  his  attorney,  files  his  answer 
herein,  which  reads  as  follows,  to  wit : 
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^* '  The  said  James  Comley,  answering  said  complaint, 
says,  by  way  of  cross-complaint  against  his  codefendants 
herein,  he  signed  said  note  sued  on  as  surety  for  said  de- 
fendants,  and  in  no  other  or  different  capacity,  and  he 
asks  that  said  matter  be  inquired  into,  and  that  judg- 
ment be  rendered  requiring  said  plaintiff  to  exhaust  the 
property  of  the  other  defendants  before  proceeding  against 
the  property  of  this  defendant/  " 

And  it  further  appeared  from  said  record,  that,  on  the 
same  day  of  the  filing  of  said  cross-complaint  by  said 
James  Comley,  and  without  any  notice  whatever  thereof, 
the  court  below  assumed  to  hear  the  matters  involved  in 
said  cross-complaint,  and  made  a  finding  and  rendered 
judgment  accordingly,  among  other  things,  that  said 
James  Comley  was  the  surety  of  the  other  defendants  to 
said  action,  and  that  the  property  of  said  other  defend- 
ants should  be  first  levied  upon  and  exhausted,  before  any 
levy  was  made  on  the  property  of  said  James  Comley. 

It  will  be  observed,  that  said  James  Comley  does  not 
controvert  any  of  the  matters  alleged  in  appellants'  com- 
plaint in  this  cause,  nor  does  he  allege  in  his  answer,  that 
he  is,  in  fact,  the  surety  of  the  appellants  on  the  note  re- 
ferred to,  but,  in  lieu  thereof,  he  relies  solely  and  exclu- 
sively on  the  judgment  so  rendered  in  his  behalf,  in  the 
original  suit,  as  a  bar  to  the  appellants'  action.  That 
judgment,  so  obtained  by  said  Comley,  without  any  notice 
whatever  to  appellants  of  his  so-called  cross-complaint, 
was  and  is  of  no  validity  whatever  for  any  purpose. 

It  is  provided  by  the  674th  section  of  the  practice  act, 
that,  in  any  action  on  contract,  against  two  or  more  de- 
fendants, '^  the  surety  may,  upon  a  written  complaint  to 
the  court,  cause  the  question  of  suretyship  to  be  tried 
and  determined,  upon  the  issue  made  by  the  parties,  at 
the  trial  of  the  cause,  or  at  any  time  before  or  after  the 
trial,  or  at  a  subsequent  term."    2  R.  S.  1876,  p.  277. 

It  never  was  intended  by  this  provision,  that,  in  an 
action  on  such  contract,  one  of  the  parties  might  appear, 
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and  file  a  so-called  cross-complaint,  and,  upon  the  default 
of  the  other  parties  in  the  original  action,  in  their  absence, 
and  without  any  notice  to  them  of  such  so-called  cross- 
complaint,  have  the  same  *^  tried  and  determined,"  and  a 
valid  and  binding  judgment  rendered  thereon.  In  such 
a  case,  the  complaint  of  the  surety,  not  his  cross-com- 
plaint, is  a  new  and  original  proceeding,  and  is  indepen- 
dent of  the  proceedings  of  the  plaintifi*,  in  his  action  on 
such  contract. 

It  is  expressly  provided,  in  the  section  before  cited  of 
our  code  of  practice,  that  the  proceedings  of  tne  surety, 
on  his  complaint,  "  shall  not  affect  the  proceedings  of  the 
plaintiff."  If  the  other  defendants  are  present  in  court, 
in  person  or  by  attorney,  at  the  time  of  the  filing  of  the 
fiurety!s  complaint,  and  have  actual  knowledge  thereof, 
then  such  complaint  might  be  "tried  and  determined,"  if 
the  parties  were  ready,  with  the  original  action.  But  it 
will  not  do  to  say,  that,  on  a  summons  issued  and  served 
in  an  action  on  the  contract,  upon  the  filing  of  a  com- 
plaint by  one  of  the  defendants  as  surety  in  such  con- 
tract, the  other  defendants  can  at  once  be  defaulted  as  to 
such  complaint,  without  any  notice  whatever  thereof. 
This  point  was  settled,  by  this  Court,  in  the  case  of 
Fletcher  v.  Holmes^  25  Ind.  458.  And,  upon  the  point  now 
under  consideration,  the  doctrine  of  the  case  cited,  it 
seems  to  us,  ought  never  to  have  been  doubted  nor  ques- 
tioned by  this  court,  in  any  case,  where  the  matter  set 
up  in  the  cross-complaint  was  not  apparent  in  the  ori^- 
nal  complaint. 

In  that  case,  in  delivering  the  opinion  of  the  Court, 
Frazer,  J.,  first  stated  the  rule  in  chancery,  that  "  when  a 
defendant  sought  relief  against  a  codefendant,  as  to  mat- 
ters not  apparent  upon  the  face  of  the  original  bill,  he  must 
file  his  cross-bill,  alleging  therein  the  matters  upon  which 
he  relied  for  relief,  making  defendants  thereto  of  such 
codefendants  and  others  as  was  proper,  and  process  was 
necessary  to  bring  them  in.    The  filing  of  the  cross-bill 
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was  regarded  in  some  sense  as  the  commencement  of  a 
new  suit." 

And  the  learned  jndge  then  added : 

^*  It  mnst  be  quite  obvions  that  the  application  of  the 
rule  of  chancery  practice  to  a  case  like  the  one  Wder 
consideratiod  is  well  adapted  to  prevent  abuses,  and  is 
indeed  absolutely  necessary  to  the  purposes  of  justice. 
The  principle  is  indeed  fundamental,  that  a  party  shall 
not  be  bound  by  adversary  proceedings  without  notice 
and  an  opportunity  to  be  heard.'' 

In  the  case  at  bar,  it  seems  to  us,  that  the  record,  given 
in  evidence  by  the  appellee  Comley,  in  so  far  as  the  pro- 
ceedings and  judgment  on  his  so-called  cross-complaint 
were  concerned,  was  invalid  and  void  on  its  face,  as 
against  the  appellants,  for  the  want  of  any  notice  .what- 
ever to  them  of  such  cross-complaint. 

We  hold,  therefore,  that  the  finding  of  the  court  below 
was  not  sustained  by  sufficient  evidence,  and,  for  this 
reason,  that  the  court  below  erred  in  overruling  the  ap- 
pellants' motion  for  a  new  trial. 

In  so  far-  as  the  cases  of  PatHson  v.  VaughaUj  40  Ind. 
258,  and  Fentriss  v.  The  StaUj  ex  rd*y  etCj  44  Ind.  271^  ap- 
pear to  be  in  conflict  with  thi6  decision,  they  are  over- 
ruled. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  is  remanded,  with  instructions  to  sustain 
the  appellants'  motion  for  a  new  trial,  and  for  farther 
proceedings  in  accordance  with  this  opinion* 
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Stover. 

"RAiLBOAD.^^JRUing  Stock. — Summons, — Service  (^^'^Appearanee.'-^Waiwer, — 
In  an  action  against  a  railroad  oompanv,  to  recover  for  live-stock  killed 
by  the  cars  of  the  defendant,  a  failnre  to  serve  the  summons  on  the  de- 
fendant, by  a  delivery  of  a  copy  thereof  to  the  oondactor,  as  required 
by  statute,  is  waived  by  the  appearance  of  the  defendant  to  the  action. 

From  the  Montgomery  Circuit  Court. 

/S.  G.  Willson  and  L.  B.  WUlsorij  for  appellant. 
Thompson  ^  Thompson^  for  appellee. 

Perkins,  J. — Suit  by  appellee,  against  appellant,  before 
a  justice  of  the  peace,  to  recover  the  value  of  a  cow 
killed  by  appellant's  cars,  at  a  point  where  the  road  was 
not  securely  fenced. 

Process  was  served  upon  a  conductor  of  the  road,  but  a 
copy  of  the  process  is  not  in  the  record. 

On  the  29th  of  November,  1875,  the  parties  appeared 
before  the  justice,  and,  by  agreement,  the  cause  was  con- 
tinued to  the  20th  of  December  then  next  ensuing.  At 
the  time  to  which  the  cause  was  continued,  ^^  the  parties 
appeared  in  person  and  by  attorneys,"  says  the  transcript 
of  the  justice,  and  a  trial  of  the  cause  was  had,  resulting 
in  a  judgment  for  the  plaintiff,  in  the  sum  of  fifty  dollars, 

and  costs. 
The  defendant  appealed  to  the  circuit  court.    In  that 

court,  the  parties  appeared  by  their  attorneys,  waived  a 
jury,  and  submitted  the  cause  for  trial  to  the  court,  who 
found  for  the  plaintiff  in  the  sum  of  fifty  dollars,  and 
costs. 

A  motion  for  a  new  trial,  because  the  verdict  was  not 
sustained  by  the  evidence,  was  overruled,  and  exception 
reserved.  An  appeal  was  prayed  to  the  Supreme  Court, 
and  sixty  days  were  given  in  which  to  file  a  bill  of  ex- 
ceptions. 
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Within  the  sixty  days,  the  following  bill  was  filed : 

^^  Be  it  remembered,  that,  after  the  trial  of  the  above 
entitled  action  and  the  finding  of  the  court  in  favor  of 
the  plaintifi*,  the  defendant,  by  her  attorneys,  filed  her 
motion  and  reasons  in  writing,  to  wit : 

«  'Stover  V.  The  i.,  JV:  A.  and  C.  R.  W. 

'^  *'  Comes  now  said  defendant,  and  moves  the  court  to 
set  aside  its  finding  herein,  and  for  a  new  trial  of  this 
<iause;  for  the  reason  that  the  finding  of  the  court  is  con- 
trary to  law,  and  not  sustained  by  the  evidence.' 

^*  Which  motion  the  court  overruled,  and  to  the  ruling 
of  the  court  upon  said  motion  the  defendant  then  and 
there,  at  the  proper  time,  excepted,  and  now  prays  that 
this,  his  bill  of  exceptions,  be  signed,  etc.,  which  is  done. 

^^Albbbt  D.  Thomas," 

Appeal  to  this  court. 

Errors  assigned:  That  the  court  erred  in  rendering 
judgment  as  it  did,  and  in  overruling  the  motion  for  a 
new  trial. 

The  evidence  is  not  in  the  record. 

The  following  is  the  point  made  in  appellant's  brief: 

^^  The  transcript  of  the  justice  shows  no  sufficient  ser- 
vice upon  the  defendant,  under  the  statute,  to  confer  juris- 
diction upon  the  justice." 

There  appears  no  copy  of  the  summons  in  the  tran- 
script. 

The  appearance  of  the  party  to  the  cause  in  the  two 
courts,  and  submitting  it  for  trial  therein,  without  objec- 
tion, gave  the  courts  full  jurisdiction  of  the  party,  and 
superseded  the  necessity  of  a  copy  of  the  summons  in  the 
record  to  show  it. 

The  judgment  is  af&rmed,  with  five  per  cent,  damages 
and  costs. 
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Pleading. — JVowwMory  NoU. — Mortgage, — Foredosure. — Compkmt, — In  an 
action  upon  a  promissory  note,  and  to  foreclose  a  mortgage  on  real  cBtate, 
a  demurrer  to  the  complaint,  for  want  of  sufficient  facts,  should  be  over- 
ruled, if  such  complaint  be  sufficient  as  to  the  note,  though  insufficient 
as  to  the  mortgage. 

Sake. — I^xidioe. — Where  the  answer  in  an  action  consists  of  a  general 
denial  and  a  special  paragraph  amounting  only  to  a  general  denial,  there 
is  no  error  in  sustaining  a  demurrer  to  the  latter. 

Same. — Mortgage  to  Indemavify, — ()<mtiTuctiujn  of, — A  debtor,  to  secure  a  debt 
owing  to  A.,  having  mortgaged  to  the  latter  certain  real  estate  which  he 
then  conveyed  to  B.,  subsequently  mortgaged  certain  other  real  estate  to 
a  surety  upon  a  debt  owing  to  C,  with  a  provision  in  the  latter  mortgage, 
that,  upon  payment  of  such  debt  due  to  C,  such  surety  should  assign 
such  mortgage  to  B.,  to  secure  him  against  such  mortgage  held  by  A., 
and  providing  that  such  former  mortgage  should  be  foreclosed '' upon 
any  proceedings  for  the  collection  of  either  debt  for  which"  it  was  exe- 
cuted as  security. 

Hdd^  in  an  action  by  A.,  to  collect  his  debt,  that  it  is  not  secured  by  such 
latter  mortgage,  and  that  he  is  not  entitled  to  foreclosure  of  the  same. 

Prom  the  Jennings  Circuit  Court, 
H.  W,  Harringtoriy  for  appellants. 

BiDDLB,  C.  J. — ^In  the  complaint  in  this  case,  it  is  al- 
leged, that  the  appellants  made  the  following  promissory 
note: 
^<  1300.00.  North  Vernon,  Ind.,  Sept.  9th,  1871. 

^^  One  year  after  date,  we  promise  to  pay  to  the  order 
of  Laura  Ewan  three  hundred  dollars,  at  ten  per  cent, 
per  annum,  compounded  annually,  value  received,  with- 
out any  relief  from  valuation  or  appraisement  laws. 
Signed,  <^  J.  H.  Hodshire. 

«  Mary  J.  Hodshirb." 

It  is  also  alleged  in  the  complaint,  that  the  appellants, 
on  the  28th  day  of  January,  1874,  executed  a  mortgage, 
by  which  they  conveyed  to  Myron  H.  Andrews  the  undi- 
vided half  of  lots  number  14, 15,  and  16,  in  Block  «  A," 
Vol.  LVn.— 86 
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in  the  town  of  North  Vernon,  in  Jennings  County,  Indi- 
ana, the  condition  of  which  mortgage  was  as  follows : 

^^  Provided  always,  and  these  presents  are  upon  this 
condition,  that  whereas  said  Myron  H.  Andrews  is  my 
security  to  Hiram  Elliott  for  the  sum  of  one  hundred  and 
ten  dollars;  and  whereas  Laura  A.  Ewan  holds  a  note 
against  said  Hodshire  for  the  sum  of  three  hundred  dol- 
lars, and  interest  thereon,  which  said  note  is  secured  by 
mortgage  executed  by  said  Hodshire  upon  lots  No.  305 
and  806  in  said  town,  and  which  said  two  last  mentioned 
lots,  since  the  making  of  said  mortgage,  have  been  sold 
and  conveyed  by  said  Hodshire  to  Josephine  Pitzeuch : 
Now,  if  the  said  Hodshire  shall  pay  the  said  sum  of  one 
hundred  and  ten  dollars,  for  which  the  said  Andrews 
stands  security  to  said  Elliott ,  and  save  said  Andrews 
from  liability  for  said  payment ;  then  this  mortgage  is  to 
be  assigned  to  said  Josephine  Pitzeuch,  if  said  note  of 
three  hundred  dollars,  and  interest,  is  not  sooner  paid  to 
the  said  Ewan,  or  assignees,  and  upon  the  full  payment 
of  said  sum  for  which  said  Andrews  is  security ;  and  also 
pay  all  costs,  interest,  and  fees,  that  may  accrue  upon 
said  debts,  and  in  the  collections,  then  this  mortgage  to 
be  void,  or  else  in  full  effect.  This  mortgage  to  be  fore- 
closable  upon  any  proceedings  for  the  collection  of  either 
debt  for  which  this  is  security.    Witness  the  hands,"  ete» 

The  complaint  is  founded  on  the  above  note  and  mort- 
gage, and  avers  that  the  mortgage  was  given  to  secure 
the  note.  No  assignment  or  delivery  of  the  mortgage  to 
the  appellee  is  alleged. 

A  demurrer,  alleging  the  insufficiency  of  the  facts 
stated  as  ground,  was  overruled  to  the  complaint,  and 
exception  reserved.  This  ruling  is  correct.  The  com- 
plaint is  sufficient  to  maintain  the  action  on  the  promis- 
sory note,  and,  being  sufficient  for  that  purpose,  the  de* 
murrer  was  properly  overruled. 

The  appellees  then  answered  by  a  general  denial,  and 
two  special  paragraphs.    Demurrers  to  the  two  special 
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paragraphs,  for  the  want  of  facts,  were  sustained,  and  ex- 
ceptions taken.  There  is  no  error  in  these  rulings. 
Neither  of  the  special  paragraphs  amount  to  any  thing 
more  than  a  general  denial. 

A  jury  trial,  upon  the  issue  of  a  general  denial,  was 
had.  A  verdict  was  found  in  favor  of  appellee,  for  the 
amount  due  on  the  note,  and  against  the  appellants  on 
the  mortgage.  The  usual  motions  and  rulings  were  had, 
to  bring  the  case  to  this  court. 

Upon  the  trial,  the  note  was  given  in  evidence  without 
objection.  The  mortgage  was  offered  in  evidence;  ob- 
jected to,  on  the  ground  of  irrelevancy ;  objections  over- 
ruled ;  exceptions  reserved ;  and  the  mortgage  admitted 
as  evidence.  The  note  and  mortgage  were  all  the  evi- 
dence given  in  the  case. 

We  can  not  perceive  how  the  promissory  note  sued  on 
is  secured  by  the  mortgage.  It  is  executed  to  another 
person,  for  another  purpose,  and  upon  different  lands,  is 
not  assigned  to  the  appellee,  and  has  no  legal  connection 
with  this  case.  The  mortgage  stipulates,  to  secure  the 
mortgagee,  Elliott,  against  certain  liabilities,  as  the  surety 
of  the  mortgagors,  and  interest,  costs,  and  fees  thereon. 
It  refers  to  the  note  in  suit  as  being  secured  by  a  mort- 
gage on  certain  other  property,  which  was  subsequently 
sold  to  Josephine  Pitzeuch,  and  provides  for  its  assign- 
ment to  said  Josephine,  upon  a  certain  contingency, 
probably  for  the  purpose  of  securing  her  against  the 
mortgage  on  the  lots  she  bought  from  Hodshire,  but  it 
nowhere  secures  the  payment  of  the  note  in  suit. 

No  liability  can  arise  on  the  mortgage  until  Elliott, 
the  mortgagee,  has  been  compelled  to  pay  the  debt  of 
Hodshire,  for  which  he  stands  as  Hodshire's  surety,  and 
there  is  no  averment  of  such  payment  in  the  complaint. 
There  is  no  breach  of  the  condition  of  the  mortgage 
shown  in  the  complaint.  We  cannot  see  how  any  claim 
or  right  can  accrue,  on  the  &ce  of  the  mortgage,  to  the 
appeUee.    It  is  nowhere  provided  in  the  mortgage,  that 
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any  such  claim  should  arise  upon  any  contingency,  but  it 
is  expressly  stipulated,  that,  if  the  note  sued  on  in  this 
suit  is  not  paid  upon  a  certain  condition,  the  mortgage 
shall  be  assigned  to  Josephine  Pitzeuch,  and  not  to  the 
appellee  in  this  case. 

In  our  opinion,  the  mortgage  was  improperly  admitted 
in  evidence ;  but,  as  it  is  plain  that  the  appellee  is  entitled 
to  judgment  on  the  note,  and  as  that  part  of  the  judg- 
ment is  separable  from  the  decree  of  foreclosure,  the 
judgment  upon  the  note  is  affirmed,  and  that  part  of  the 
judgment  decreeing  a  foreclosure  of  the  equity  of  re- 
demption and  sale  of  the  lands  is  reversed,  at  the  costs  of 
the  appellee. 


Clark  bt  al.  v.  Holton. 

67  "fiW 

102  16  "Pi^ttAjymQ.-^Beal  Estate. — Action  to  Beeover. — Convewmce. — Oondiium  Subm- 
-—^  quad. — Breach, — Wbere,  because  of  an  aUeged  breach  of  a  condition  sab- 

sequent  contained  in  a  conveyance  of  real  estate,  the  heir  of  the  deceased 
grantor  seeks  to  recover  the  possession  of,  and  to  quiet  his  title  to,  such 
real  estate,  the  complaint  should  allege  that  such  grantor,  at  the  time  of 
making  such  conveyance,  was  seised  in  fee-simple  of  snch  real  estate. 

Sams. — Entry, — ^The  oon^laint  in  such  action  should  also  alk^pe  an  entry 
upon,  or  claim  to,  the  real  estate,  made  by  the  plaintiff  prior  to  bringing 
suit 

Same. — Demand, — In  such  case,  a  demand  for  possession  of  the  real  estate^ 
made  before  bringing  suit,  is,  in  this  State,  equivalent  to  aa  entzy  thereon. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  71  J.  Wood^  for  appellants. 

NiBLACKy  J. — This  was  a  proceeding  by  Thomas  Clark, 
Mary  Kellogg  and  Benjamin  Kellogg,  against  Janna  S. 
Holton,  to  recover  the  possession  of,  and  to  quiet  the 
title  to,  a  town  lot. 

A  demurrer  for  want  of  sufficient  facts  waa  sustained 
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to  the  complaint,  and  there  was  judgment  on  demarrer 
for  the  defendant. 

In  reviewing  these  proceedings  here,  therefore,  we  have 
only  to  consider  the  sufficiency  of  the  complaint. 

The  complaint  represents  that  the  plaintiffs  are  the 
lineal  descendants  of  one  William  Clark,  who  died  in 
1868,  and  that,  hy  inheritance  as  to  some  portions,  and 
by  purchase  from  one  of  the  other  lineal  descendants  of 
the  said  William  Clark  of  the  remaining  portion,  they 
had  become  entitled  to  certain  real  estate  thereinafter 
described. 

The  complaint  then  continues  to  say,  that  "  The  plain- 
tiffs further  aver,  that  the  deceased,  William  Clark,  was 
the  owner  in  fee  of  the  following  real  estate,  situated  in 
the  town  of  Crown  Point,  Lake  County,  Indiana,  in  the 
year  1840;  that  said  William  Clark  conveyed,  on  the 
18th  day  of  November,  1840,  with  Solon  Robinson,  Rus- 
sell Eddy  and  Jonathan  W.  Holton,  several  tracts,  lots 
and  parcels  of  land,  in  one  deed,  among  which  the  fol- 
lowing :  ^ Also  a  piece  of  land  on  Main  Street,  directly 
opposite  to  and  east  of  a  piece  of  land  by  this  indenture 
conveyed  by  Solon  Robinson  for  a  public  common, 
which  said  piece  of  land,  by  the  said  Clark  hereby  con- 
veyed, is  of  like  dimensions,  and  for  the  same  purpose, 
as  the  said  Solon^s,'  a  more  particular  description  being 
given  in  the  conveyance  aforesaid  by  said  Robinson, 
Clark,  Eddy  and  Holton  to  the  board  of  commissioners 
of  Lake  County,  Indiana,  a  copy  of  which  is  herewith 
filed  and  made  a  part  of  this  complaint. 

"  That  the  plaintiffs  now  bring  this  action  to  recover 
of  the  defendant,  and  to  have  their  title  quieted  to,  the 
following  lot,  to  wit:  Lot  number  ten  (10)  in  Central 
Addition  to  the  town  of  Crown  Point,  it  being  a  part  of 
the  north-east  quarter  of  section  eight  (8)  in  town.  84, 
range  8  west,  all  in  Crown  Point,  Lake  County,  Indiana, 
and  being  a  fractional  part  of  the  land  above  described 
and  conveyed  by  William  Clark  to  the  board  of  commis- 
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fidoners  of  said  coanty  for  the  purpose  of  a  .public  oom- 
mon,  and  east  of  the  part  conveyed  to  said  boaard  of  com* 
missioners  by  said  Solon  Uobinson  for  a  public  common, 
as  fully  stated  in  the  deed  copy  as  aforesaid,  filed  here- 
with." 

The  complaint  then  proceeds  to. say,  that  the  parcel  of 
land  lying  east  of  the  tract  conveyed  by  Solon  Kobinson, 
as  aforesaid,  was  conveyed  by  the  said  William  Clark,  for 
a  public  square  or  public  common,  and  for  no  other  pur- 
pose or  consideration  whatever;  that  the  public  used 
said  tract  of  land  as  a  public  common  for  about  ten  years 
after  such  conveyance ;  that,  in  the  year  1850,  the  board 
of  commissioners  proceeded  to  sell  said  parcel  of  land 
for  private  use,  and  to  divert  the  same  wholly  from  the 
purpose  for  which  it  was  conveyed  to  such  board ;  that 
said  land  has  been  laid  off  into  lots,  streets  and  alleys, 
and  is  now  used  for  private  residences,  business  houses 
and  other  private  uses,  without  the  consent  of  the  said 
William  Clark  having  ever  been  obtained  thereto ;  that 
said  lot  number  ten  (10)  has  fallen  into  the  possession  of 
the  defendant,  who,  without  right,  claims  to  be  the 
owner  of  it  in  fee,  and  keeps  the  plaintiffi  out  of  the 
possession  thereof.  Wherefore  the  plaintiffs  demand 
judgment  that  their  title  be  quieted,  and  all  other  proper 
relief. 

Waiving  the  question  as  to  whether  there  is  any  suffi- 
cient description  of  the  land  which ,  it  is  averred,  William 
Clark  conveyed  to  the  board  of  commissioners,  we  think 
the  complaint  is  materially  defective  in  not  alleging  that 
he  was  the  owner  in  fee  of  the  land  at  the  time  it  was  so 
conveyed.  As  only  the  grantor  or  his  heirs  can  take  ad- 
vantage of  the  forfeiture  of  a  condition  subsequent  in  a 
deed,  we  regard  such  an  allegation  as  essential  to  the 
validity  of  the  complaint. 

The  complaint  avers,  that  ^'  William  Clark  was  the 
owner  in  fee  of  the  following  real  estate,  ***** 
in  the  year  1840,"  but  does  not  aver,  that  he  was  such 
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owner  at  the  time  of  the  conveyance,  that  is  to  say,  on 
the  18th  day  of  November,  1840.  It  does  not  necessarily 
follow,  that,  because  he  conveyed  a  certain  parcel  of  land, 
he  was  the  owner  of  it  in  fee  at  the  time  of  the  con- 
veyance. He  may  have  executed  a  conveyance  in  good 
faith,  and  yet  have  had  no  estate  or  interest  in  the  land, 
or  his  interest  may  have  been  less  than  a  freehold  estate. 
In  a  matter  so  material  to  the  merits  of  the  cause,  the 
full  ownership  of  the  land  at  the  time  of  the  conveyance 
ought  to  have  been  distinctly  averred,  and  not  left  to 
inference  merely,  from  other  averments. 

It  has  been  held  by  this  court,  that  cfonditions  subse* 
quent  are  not  favored  in  law,  and  are  construed  strictly 
against  the  grantor  and  his  heirs,  because  they  tend  to 
destroy  estates.  Hunt  v.  BeesoUj  18  Ind.  380 ;  Heaston  v. 
The  Board,  etc.,  20  Ind.  898. 

Hence,  we  are  required  to  give  a  strict  construction  to 
the  allegations  in  the  complaint  before  us. 

Then,  again,  it  is  well  settled,  that,  to  enable  the  grantor 
or  his  heirs  to  recover  back  a  tract  of  land,  because  of  a 
forfeiture  of  a  condition  subsequent,  an  entry  upon,  or 
claim  to,  the  land  must  be  made  before  the  commence- 
ment of  the  action.  Lindsey  v.  Lindsey,  45  Ind.  552 ;  4 
Kent  Com.  127 ;  Craig  v.  WeUsy  11  N.  Y.  815 ;  2  Bl.  Com. 
155 ;  8  Bl.  Com.  175 ;  Nicoll  v.  The  New  York,  etc.,  R.  R. 
Co.,  12  K  T.  121 ;  Fonda  v.  Sage,  46  Barb.  109 ;  Lincoln 
and  Kennebeck  Bank  v.  Drummond,  5  Mass.  821 ;  Chalker 
V.  Chalker,  1  Conn.  79. 

Under  our  system  of  jurisprudence,  a  demand  of  pos- 
session is  equivalent  to  an  entry  on  the  premises. 

No  entry  or  demand  being  alleged  in  the  complaint,  it 
is,  for  that  reason  also,  defective. 

We  see  no  error  in  the  proceedings  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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^^  ''^  SMiXL  V.  BUALL. 

DivoBCB. — Orud  7}reatimenL — Criminal  J^rtmaUion, — ^A  gronndleas  proeeca- 
tion  of  the  husband,  by  the  wife,  for  an  alleged  crime,  resulting  in  his 
trial  and  acquittal,  la  not ''cruel  and  inhuman  treatment,"  within  the 
meaning  of  the  statute,  entitling  him  to  a  diToroe. 

Prom  the  Clark  Circuit  Court 
J.  B.  Meriwether  J  for  appellant. 

WoBDENy  J. — ^This  was  an   action  by  the   appellant^  1 

against  the  appellee,  for  a  divorce,  on  the  alleged  ground 
of  cruel  and  inhuman  treatment  of  the  plaintiiF  by  the 
defendant. 

Trial  by  the  court,  which  resulted  in  a  finding  and  judg* 
ment  for  the  defendant. 

The  plaintiff*  appeals  to  this  court,  and  has  assigned  aa 
error  the  overruling  of  his  motion  for  a  new  trial. 

The  evidence  is  in  the  record. 

The  cruel  treatment  of  which  the  plaintiff  complains 
consists  of  a  groundless  prosecution  against  the  plaintiff^ 
for  an  assault  and  battery  alleged  to  have  been  perpetrated 
by  the  plaintiff  upon  the  defendant,  with  intent  to  mur* 
der  her. 

The  record  of -t]he  prosecution,  which  was  had  before  a 
justice  of  the  peace,  was  given  in  evidence.  It  appears, 
that  Philip  Simcoe,  the  father  of  the  defendant,  made  the 
affidavit  on  which  the  prosecution  was  based. 

The  affidavit  charged,  that,  on  or  about  December  24th,. 
1878,  the  plaintiff  herein,  David  Small,  at,  etc.,  "  feloni-^ 
ously,  purposely  and  with  premeditated  malice,  did  beat,, 
bruise  and  wound  the  said  Milly  Small,  with  intent  there- 
by, purposely,  feloniously  and  with  premeditated  malice^ 
to  kill  and  murder  the  said  Milly  Small,  she  being  then 
and  there  pregnant  with  a  child,  and  thereby  causing  & 
miscarriage  of  the  said  child." 

The  cause  thus  instituted  was  tried  before  the  justice^ 
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and  the  defendant  in  the  prosecation,  the  plaintiff  herein, 
was  discharged. 

Milly  Small  was  examined  as  a  witness  in  that  prosecu- 
tion,  and  testified  that  David  Small  struck  her  and  tried 
to  throw  her  over  the  bannisters,  down  stairs ;  that  he  then 
hurt  her  eo  as  to  produce  a  miscarriage,  and  she  was  pre- 
maturely delivered  of  a  still-born  child,  with  which  she 
was  pregnant  at  the  time  of  the  injury. 

It  was  proved,  however,  by  a  physician  who  attended 
her  at  the  time,  that  there  was  no  miscarriage,  and  that 
about  seven  months  afterward,  viz.,  July  20th,  she  was 
delivered  of  a  child  that  had  gone  the  full  period  of  ges^ 
tatioB. 

Assuming  that  the  evidence  of  the  defendant  herein, 
on  the  trial  of  the  criminal  prosecution,  was  designedly 
false  as  to  the  miscarriage,  it  would  seem  that  but  little 
credit  should  be  given  to  her  evidence  as  to  the  assault 
and  battery. 

But,  supposing  the  prosecution  of  the  criminal  charge 
to  have  been  wholly  groundless,  and  that  the  defendant 
herein  was  guilty  of  perjury,  we  are  aware  of  no  author- 
ity for  holding  the  prosecution  to  be  such  cruel  and  in- 
human treatment  as  would  entitle  the  plaintiff  to  a 
divorce. 

The  last  definition  to  the  term  "qruelty,"  given  by 
Bishop,  is  as  follows : 

"  Cruelty,  therefore,  is  such  conduct  in  one  of  the  mar- 
ried parties  as  endangers,  either  apparently  or  in  fact,  the 
physical  safety  or  health  of  the  other,  to  a  degree  render- 
ing it  physically  or  mentally  impracticable  for  the  endan- 
gered party  to  discharge  properly  the  duties  imposed  by 
the  marriage."  1  Bishop  Mar.  &  Div.,  sec.  717.  See,  also, 
note  4  to  the  same  section,  for  collection  of  English  and 
American  cases  upon  the  point. 

Without  determining  what  would  be  such  cruel  and 
inhuman  treatment  as  would  entitle  a  party  to  a  divorce, 
we  are  of  opinion  that  the  prosecution  noticed,  though  it 
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may  have  been  groundlese,  and  though  the  defendant 
herein  may  have  perjured  herself  in  that  prosecution,  was 
not  such  treatment. 
The  judgment  below  is  affirmed,  with  costs. 


Trout  bt  al.  v.  Drawhorn. 

Jtohob  of  the  Pbacb. — Bdadoiukip  </  to  Arlies. — Jmrudkliim, — ^Jfarr«i9e. 
— ^The  fact,  that  a  deceased  former  wife  of  a  partj  to  an  action  peodii^ 
before  a  justice  of  the  peace  was  the  aunt  of  the  wife  of  such  jaatice,  does 
not  deprive  the  latter  of  jurisdiction  of  the  cause,  whether  there  be  issoe 
of  such  marriage  alive  or  not 

Sajce. — AJfnity. — Relationship  bj  affinitj  ceases  with  the  dissolation  ol 
the  marriage  creating  it,  except  so  far  as  the  children  of  snch  maniag^ 
are  concerned. 

From  the  Boone  Circuit  Court. 
Clements  ^  WiUsy  for  appellants, 

WoRDBN,  J. — ^Drawhorn  brought  this  action  against 
Trout  and  Swails,  for  trespass  in  taking  and  carrying  away 
a  tuggy. 

Issue ;  trial  by  the  court ;  finding  and  judgment  for  the 
plaintiff. 

Motion  for  a  new  trial  overruled,  and  exception. 

On  the  trial,  it  appeared,  that  Trout  was  a  justice  of 
the  peace,  and  that  Swails  brought  an  action  against 
Drawhorn,  before  said  Trout,  as  such  justice,  on  a  prom- 
issory note,  and  that  such  proceedings  were  had  as  that 
Swails  recovered  a  judgment  against  Drawhorn,  before 
such  justice,  by  default;  that  an  execution,  duly  issued 
upon  the  judgment,  was  levied  upon  the  buggy,  which 
was  duly  sold  thereon ;  and  this  was  the  trespass  com- 
plained of. 

We  see  no  objection  to  the  judgment,  in  respect  to  the 
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jurisdiction  of  the  justice  over  the  parties  or  the  subject- 
matter,  or  otherwise,  unless  it  be  found  in  the  following 
statement  of  the  relationship  of  the  parties : 

Lewis  Drawhorn  testified,  upon  the  trial,  as  follows : 

*^I  am  the  plaintiff  in  this  cause,  and  was  defendant  in 
the  case  of  Josiah  Swails  v.  Lewis  Drawhom^  before  Wil- 
liam W,  Trout,  a  justice  of  the  peace  in  and  for  Worth 
township,  Boone  county,  Indiana.  William  W.  Trout, 
the  said  j  ustice  of  the  peace  and  one  of  the  defendants 
herein,  rendered  a  judgment,  on  the  2d  day  of  June, 
1874,  in  favor  of  the  said  Swails,  one  of  the  defendants 
herein,  and  against  me  as  defendant,  upon  default,  for  thei 
sum  of  thirty-five  dollars.  My  first  wife  was  a  sister  of 
the  father  of  the  wife  of  the  said  William  W.  Trout.  I 
had  six  children  by  my  first  wife,  who  was  an  aunt  of 
said  Trout's  wife,  all  of  whom  are  living  at  this  time/' 

It  appears,  by  further  evidence,  that  the  plaintiff's  first 
wife  died  a  considerable  time  before  the  commencement 
of  the  action  before  Justice  Trout. 

The  plaintiff,  by  bringing  this  action  for  the  alleged 
trespass,  has  treated  the  judgment  before  the  justice  as  a 
nullity,  upon  the  ground,  as  we  suppose,  of  the  rela- 
tionship supposed  to  have  existed  between  him  and  the 
justice. 

The  statute  provides,  that  "  No  justice  shall  have  juris- 
diction in  any  action  *  *  wherein  *  * 
the  justice  be  related  by  blood  or  marriage  to  either 
party."    2  R.  S.  1876,  p.  605,  sec.  10. 

There  does  not  appear  to  have  been  any  consanguinity 
between  the  plaintiff  and  Justice  Trout.  Whatever  rela- 
tionship there  had  ever  been  between  them  was  the  afiin- 
ity  brought  about  by  marriage.  The  plaintiff's  first  wife 
was  a  sister  of  the  father  of  Trout's  wife.  But  the  plain- 
tiff's first  wife  was  dead  when  the  action  was  brought 
before  the  justice  of  the  peace.  At  that  time,  therefore, 
the  justice  was  not  related  to  the  plaintiff,  either  by  blood 
or  marriage.    There  was  at  that  time  no  marriage  exist- 
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ing  between  the  plaintiff  and  any  one  related  in  any 
manner  to  the  justice.  Relationship  by  affinity  ceaaes 
with  the  dissolution  of  the  marriage  which  created  it* 
Bhdget  v.  Brinsmaid,  9  Vt.  27. 

In  1  Bishop  Marriage  &  Divorce,  sec.  814,  it  is  said,  that, 
^^In  causes  other  than  matrimonial  it  is  held,  that  re- 
lationship  by  affinity  ceases  on  the  dissolution  by  death 
or  otherwise  of  the  marriage  which  created  it,  except  as 
to  the  children  of  the  marriage," 

See  cases  cited  in  note  7  to  the  section. 

The  fact  that  the  plaintiff  had  children  by  his  first  wife, 
living,  is  of  no  importance  in  the  case.  Theh*  existence 
did  not  continue  the  relationship  which  had  existed  be- 
tween the  justice  and  the  plaintiff  before  the  death  of  his 
first  wife. 

There  was  nothing  shown  in  the  case  which  rendered 
the  judgment  of  the  justice  invalid,  and  a  new  trial 
shoidd  have  been  granted. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Co. 

r.  BOLNSR. 

Bailboad. — KUUng  Sioek. — LUUnUty  of  Lessee. — Statute  Oondrued. — By  the 
Ist  section  of  the  act  of  March  4th,  1863,  (1  B.  a  1876,  p.  751,)  in  rela- 
tion to  animals  killed  or  injured  on  a  railroad,  it  was  intended,  that^ 
where  a  leased  railroad  is  run  or  controlled  hj  a  lessee  thereof  "in  the 
corporate  name  of  the  owner,"  and  not  otherwise,  such  lessee  should  be 
liable,  jointly  or  severally  with  such  owner,  for  stock  killed  or  injured 
on  such  railroad,  by  the  cars,  etc.,  thereof,  at  a  place  where  the  same 
is  not,  but  ought  lawfully  to  be,  securely  fenced. 

Same. — A  railroad  run  or  operated  by  a  lessee  thereof  in  its  "own  name** 
is  not  liable,  under  such  statute,  for  stock  so  kUled  or  injured. 

Same. — Evidence, — Pleading, — Justice  of  the  Beaoe. — In  an  action  commenced 
before  a  justice  of  the  peace,  against  a  railroad  company,  to  recover  for 
live-stock  alleged  to  have  been  so  killed  or  injured  by  the  defendant's 
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cfon,  on  the  defendant's  road,  where  the  same  was  aot,  bat  ought  lawfully 
to  have  been,  securely  fenced,  the  defendant  may  prore,  without  plea, 
In  bar  of  the  action,  that  such  road  was,  at  the  time  of  such  killing  cr 
injury,  owned  by  another  railroad  company,  but  was  being  ran  by  the 
defendant,  as  lessee,  in  her  own  name. 

From  the  Blackford  Circuit  Court. 

N.  0.  BosSj  for  appellant. 

JB.  Pierce  and  W.  Marchy  for  appellee. 

Howe,  J. — The  appellee,  as  plaintiff,  sued  the  appellant, 
as  defendant,  before  a  justice  of  the  peace  of  Blackford 
county,  to  recover  the  value  of  certain  stock  killed  by 
the  appellant. 

From  the  judgment  of  the  justice,  the  cause  was  ap- 
pealed to  the  court  below. 

Appellee's  complaint  was  in  two  ptgragraphs.  The 
first  paragraph  was  for  killing  a  sheep,  and  the  second 
paragraph  was  for  killing  a  steer. 

In  both  paragraphs,  the  appellee  alleged,  that  the  stock 
was  killed  at  a  point  on  appellant's  railroad,  where  said 
railroad  was  not  securely  fenced  in,  but  could  and  ought 
lawfully  to  have  been  fenced.  In  the  court  below,  the 
cause  was  tried  by  the  court;  and  the  court  found  for  the 
appellee,  assessing  his  damages  at  twenty-five  dollars. 
On  written  causes  filed,  the  appellant  moved  the  court 
l^elow  for  a  new  trial,  which  motion  was  overruled,  and 
appellant  excepted.  And  judgment  was  rendered  upon 
the  finding,  in  favor  of  the  appellee  and  against  the  ap- 
pellant. 

In  this  court,  the  alleged  error  of  the  court  below,  as- 
signed by  appellant,  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

In  this  motion,  the  following  causes  were  assigned  by 
appellant  for  such  new  trial : 

"  1.  The  finding  of  the  court  is  not  sustained  by  suffi- 
<i\ent  evidence ; 

**  2.    The  finding  of  the  court  is  contrary  to  law ; 

^*=  8.    The  damages  are  excessive ; 
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'^  4.  The  coart  erred  in  refusing  to  allow  the  defendant 
to  prove,  that  the  railway  company,  running  and  operating 
the  railway  on  which  the  animals  were  killed,  as  charged 
in  plaintiff's  complaint,  was  not  owned  by  the  defendant^ 
nor  operated  in  the  name  of  the  owners  thereof,  but  was 
running  and  operating  said  railway  in  its  own  corporate 
name,  by  a  lease  from  the  said  owners  of  said  railway  for 
a  term  of  years/* 

It  appears  by  a  bill  of  exceptions,  which  is  properly  in 
the  record,  that  at  the  proper  time  the  appellant  offered 
to  prove,  '^  that  at  the  time  of  the  killing  of  the  animals^ 
complained  of  in  the  complaint  of  plaintiff,  the  defend- 
ant was  not  the  owner  of  the  railroad,  on  which  said 
animals  were  allied  to  have  been  killed,  but  that  the 
said  railroad  then  was,  and  still  is,  owned  by  the  Ool- 
umbus,  Chicago  and  Indiana  Central  Railway  Company; 
and  this  defendant  was  not,  at  the  time  of  the  killing  of 
said  animals,  running  and  controlling  said  railroad  in 
the  name  of  the  said  Columbus,  Chicago  and  Indiana  Cen- 
tral Railway  Company,  but  in  the  name  of  this  defend- 
ant ;  to  the  introduction  of  which  evidence,  the  plaintiff 
objected,  which  objections  were  by  the  court  sustained, 
to  which  ruling  of  the  court  the  defendant  at  the  time 
excepted." 

The  important  question  in  this  case  for  our  considera- 
tion is  this:  Was  this  offered  evidence  properly  ex- 
cluded by  the  court  below  ?  If  it  was,  then,  in  our  opin- 
ion, the  finding  of  the  court  on  the  evidence  admitted 
ought  not  to  be  disturbed,  and  the  judgment  must  be 
affirmed.  But  if  the  court  below  erred  in  the  exclusion 
of  the  evidence  offered  by  appellant,  then,  for  that  cause, 
the  judgment  of  that  court  must  be  reversed. 

The  appellee's  causes  of  action  against  the  appellant, 
as  stated  in  his  complaint,  are  purely  statutory.  If  we 
had  no  such  statute  in  this  State,  as  the  act  entitled  ^^An 
act  to  provide  compensation  to  the  owners  of  animals 
killed  or  injured  by  the  cars,  locomotives,  or  other  car- 
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riages  of  any  railroad  company  in  the  State,  and  to  en- 
force the  collection  of  jadgments  rendered  on  account  of 
the  same,  and  to  repeal  all  laws  inconsistent  therewith," 
approved  March  4th,  1868,  it  is  perfectly  clear,  that  the 
facts  stated  in  appellee's  complaint  would  not  give  him 
any  cause  of  action  whatever. 

It  is  provided  by  the  first  section  of  said  act,  as  follows : 

^^  That  lessees,  assignees,  receivers,  and  other  persons, 
running  or  controlling  any  railroad  in  the  corporate  name 
of  such  company  shall  be  liable,  jointly  or  severally  with 
such  company,  for  stock  killed  or  injured  by  the  locomo- 
tives, cars,  or  other  carriages  of  such  company,  to  the  ex- 
tent and  according  to  the  provisions  of  this  act."  1  R. 
S.  1876,  p.  761. 

The  plain  meaning  of  this  section  is,  that  where  a 
leased  railroad  is  run  or  controlled  by  the  lessee  thereof, 
in  the  corporate  name  of  the  owner  of  such  railroad,  such 
lessee  shall  be  liable,  jointly  or  severally  with  such  owner, 
for  stock  killed  or  injured,  etc. 

In  this  case,  the  evidence  ofiTered  by  the  appellant,  and 
excluded  by  the  court  below,  would  have  tended  to  prove 
that  the  appellant  was  the  lessee  of  the  railroad  on  which 
the  appellee's  stock  were  killed,  and  were  running  and  con- 
trolling said  railroad,  at  the  time  said  stock  were  killed,  in 
the  appellant's  own  corporate  name,  and  not  in  the  cor- 
porate name  of  the  owner  of  said  railroad. 

If  these  facts  were  true,  which  the  evidence  offered 
tended  to  prove,  the  question  arises,  was  the  appellant 
liable  to  the  appellee  for  the  killing  of  his  stock  ? 

It  is  clear,  we  think,  that  the  case  thus  made  would  not 
come  within  the  plain  language  of  the  statute,  and  with- 
out the  statute  there  was  and  could  be  no  liability.  The 
statute  does  not  make  every  lessee  of  a  railroad  liable,  in 
any  event,  for  stock  killed  or  injured  on  the  line  of  the 
leased  railroad  which  is  not  securely  fenced ;  but  it  is  the 
lessee,  which  runs  and  controls  the  leased  railroad  in  the 
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corporate  name  of  the  owner  of  such  railroad,  which  \a 
subjected  to  each  liability. 

In  each  of  the  paragraphs  of  appellee's  complaint,  the 
railroad  on  which  his  stock  was  killed  is  described  as  ap- 
pellant's railroad. 

As  the  action  was  commenced  before  a  justice  of  the 
peace,  the  matter  of  defence  relied  upon  by  the  appellant 
was  admissible  in  evidence,  without  plea  or  answer. 

Our  conclusion  is,  that  the  evidence  offered  by  the  ap- 
pellant, and  excluded  by  the  court  below,  was  material 
and  competent,  and  that,  if  the  facts  were  as  this  evidence 
would  tend  to  prove  they  were,  the  appellant  would  not 
be  liable  to  the  appellee,  under  the  statute,  for  the  killing 
of  his  stock,  as  alleged  in  his  complaint.  The  Oincinnaiiy 
etc.,  jB.  jB.  Co.  v.  Pasldns^  36  Ind.  380 ;  The  Cincinnati,  etc., 
B.  R.  Co.  V.  Tovmsend,  39  Ind.  38. 

For  the  reasons  given,  in  our  opinion  the  court  below 
erred,  m  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  the  cause  is  remanded  for  a  new 
trial,  and  for  fuither  proceedings. 

Opinion  filed  at  May  term,  1877. 

BeHtion  ioat  a  rehewiag  oTemiled  at  NoTember  term,  1877. 


Thb  PiTTSBinioH,  OmoiNNATi  AMD  8t.  Louib  R  W.  Co.  9. 

Vandtnb. 


Bailboa^ — I\immftru — RagiUaiumt  Qmammg, — IStrekoM  amd  BrMWf  ^ 
IUmC-^A  railroad  company  may  eetabliah  and  enforce  a  regalation  re- 
qairing  a  person  desiring  paasage  on  its  truns  to  proenre,  and  to  exhibit 
to  its  employees,  before  enteriqg  its  cars,  a  ticket  entitling  blm  to  each 

Same, — hUmieatim  qf  Hmmger.^A  railroad  company  may  r^use  to  leoeiTV 
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and  canj  aa  a  passenger  any  person  who  is  so  intoxicated  as  to  be  dis- 
gustjngy  offensive,  disagreeable  or  annoying,  as  long  as  he  continues  in 
that  condition,  though  he  may  have  purchased  a  ticket  entitling  him  to 
passage. 
8AMB.^^^81ight  intoxication,  such  as  would  not  seriously  affect  the  conduct 
of  the  passenger,  will  not  justify  a  railroad  company  in  refusing  to  re* 
oeive  and  carry  him.  ^ 

Prom  the  Pulaski  Circuit  Court. 

N.  0.  jRo55,  for  appellant. 

Q.  T.  Wickersham,  S.  E.  Perkins^  Jr.^  and  F.  M.  Trissalj 
for  appellee. 

BiDDLE,  C.  J. — The  complaint  of  the  appellee,  against 
the  appellant,  avers,  that  the  appellant  was  operating  their 
railroad,  running  from  Winamac,  in  Pulaski  county,  to 
Logansport,  in  Cass  county;  that  they  were  common 
carriers  of  passengers;  that  he  purchased  a  ticket  for 
a  passage  from  Winamac  to  Logansport ;  that  when  he 
applied  for  entrance  and  tried  to  go  into  the  appellant's 
passenger  car,  he  was  prevented  by  the  employees  of  the 
road,  expelled  therefrom,  and  thrown  down  upon  the 
platform,  etc. 

There  is  a  second  paragraph  of  complaint  substantially 
the  same  as  the  first. 

The  sufficiency  of  each  paragraph  was  tested  by  a  de- 
murrer, and,  as  we  think,  very  properly  held  good.  We 
do  not,  however,  state  any  more  of  the  complaint  than  is 
necessary  to  show  the  application  of  the  subsequent  pro- 
ceedings to  its  allegations. 

The  complaint  was  answered  by  three  paragraphs : 

First.    A  general  denial. 

Second.  "  That,  at  the  time  of  the  committing  of  the 
i^upposed  grievances  complained  of  in  the  complaint,  the 
defendant  had  established  a  rule  requiring  all  passengers, 
before  entering  its  cars,  to  procure,  and  exhibit  to  its  em- 
ployees having  charge  of  the  train,  a  ticket  showing  the 
prepayment  of  the  fare  to  the  point  of  destination  of  such 
Vol.  LVn.— 37 
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passenger;  and  that  no  person  was  entitled  to  enter  ita 
cars  without  complying  with  said  rule ;  that,  at  the  tiioie 
complained  of,  the  plaintiff  failed  to  show  any  such  ticket^ 
upon  being  requested  so  to  do  by  the  employees  of  the  de- 
fendant, and  he  was,  for  that  reason,  excluded  from  the 
car  by  the  servants  of  the  defendant,  as  of  right  he 
might  be.  And  the  defendant  denies  all  charges  ot 
ill-usage  or  maltreatment  in  the  complaint  alleged,  other 
than  refusing  him  admission  upon  the  train  aforesaid^ 
and  the  defendant  denies  that  he  offered  to  pay  the  con* 
ductor  his  fare  before  entering  the  train." 

Third.  That,  at  the  time  the  plaintiff  applied  for  ad- 
mission  into  the  defendant's  cars,  as  alleged  in  the  com- 
plaint, he  was  intoxicated,  and,  by  such  intoxication,  in 
his  crippled  condition,  was  rendered  unfit  to  enter  the  de- 
fendant's cars,  and  unsafe  to  be  received  as  a  passenger^ 
and  that  he  was  excluded  from  entering  the  defendant's, 
cars  for  that  reason;  and  the  defendant  denies  all  im- 
proper conduct  on  the  part  of  her  employees. 

Demurrers  were  filed  to  the  second  and  third  paragraphs 
of  answer,  and  sustained,  and  exceptions  reserved. 

A  jury  trial  was  had  upon  the  issue  of  the  general 
denial,  and  a  verdict  found  for  the  appellee,  a  motion  for 
a  new  trial  overruled,  exception  reserved,  and  appeal 
taken  to  this  court. 

We  have  frequently  held,  that  railroad  companies  have 
the  right  to  make  proper  regulations  for  the  management 
of  their  engines,  trains,  cars,  etc.,  and  the  manner  of  re- 
ceiving and  carrying  passengers,  when  such  regulations 
are  reasonable  and  not  inconsistent  with  their  charters^ 
nor  against  general  law ;  and  we  think  the  regulations  set 
up  in  the  second  paragraph  of  the  answer  are  reasonable, 
and  within  the  power  of  the  company  to  make.  It  is  the 
duty  of  passengers  to  conform  themselves  reasonably  to 
such  rules  when  ascertained;  if  they  do  not,  and  are 
injured  by  their  own  negligence,  without  the  fault  of  the 
company,  they  have  no  remedy.     The  Pittsbitrghy  etc.,  B^ 
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B.  Co.  V.  Van  Houteriy  48  Ind.  90;  The  Pittsburghj  etc.y 
JR.  W.  Co.  Y.  Nuzum,  50  Ind.  141 ;  The  St.  Louis,  etc.,  R. 
W.  Co.  V.  MyHle,  51  Ind.  566 ;  The  Ohio,  etc.,  R.  W.  Co. 
V.  Applewhite,  52  Ind.  540 ;  Falkner  v.  The  Ohio,  etc.,  R. 
W.  Co.,  55  Ind.  869. 

According  to  these  authorities,  and  upon  sound  legal 
principles,  we  must  hold  the  second  paragraph  of  answer 
sufficient  to  constitute  a  defence  to  the  action. 

The  appellant  also  insists,  that  the  third  paragraph  of 
his  answer  is  sufficient.  A  railroad  company  is  not  hound 
to  receive  any  person  as  a  passenger  who  is  drunk  to  such 
a  degree  as  to  he  disgusting,  offensive,  disagreeable,  or 
annoying ;  and  a  person  so  drunk  as  to  he  likely  to  vio- 
late the  common  proprieties,  civilities,  and  decencies  of 
life,  has  no  right  to  a  passage  while  in  that  condition. 
The  comfort  and  convenience  of  passengers  generally 
must  be  protected,  their  opinions  and  feelings  regarded, 
and  proper  decorum  observed ;  and  although,  in  a  railroad 
passenger  car,  neither  the  highest  breeding  of  the  drawing- 
room,  nor  the  fastidious  delicacy  of  the  parlor,  is  required^ 
yet  the  behavior  of  all  persons  therein  should  be  becom- 
ing to  the  place  and  the  general  character  of  the  passengers. 
Slight  intoxication,  such  as  would  not  be  likely  to  seri- 
ously affect  the  conduct  of  the  person  intoxicated,  would 
not  be  sufficient  ground  to  refuse  him  passage  in  a  public 
car,  although  his  behavior  might  not  be  in  all  respects 
strictly  becoming. 

The  legal  principle  upon  which  the  third  paragraph  of 
the  answer  is  founded  is  correct,  but  the  facts  are  not 
very  carefully  pleaded.  The  degree  of  intoxication  is 
not  clearly  and  fully  stated.  The  allegations,  that  the  ap- 
pellee, by  such  intoxication,  in  his  crippled  condition,  was 
rendered  unfit  to  enter  the  defendant's  cars,  and  unsafe  to 
be  received  as  a  passenger,  are  rather  conclusions  from 
facts,  than  the  facts  from  which  the  conclusions  are  drawn. 
Perhaps  the  appellee  might  have  had  the  facts  stated  in 
the  paragraph  made  more  specific  on  motion,  but,  as  he 
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did  not  Bee  proper  to  do  so,  we  think  they  are  sufficientlj 
alleged  to  withstand  a  demurrer. 

In  our  opinion,  the  court  erred  in  sustaining  the  de- 
murrers to  the  second  and  third  paragraphs  of  answer. 

Other  questions,  touching  the  rejection  of  certain  evi- 
dence oiFered  and  rejected,  and  giving  and  refusing  to 
give  certain  instructions  to  the  jury,  are  presented  in  the 
record,  but  we  need  not  examine  them.  They  will  prob- 
ably not  arise  again,  but,  if  they  should,  our  views  upon 
the  demurrers  to  the  third  and  fourth  paragraphs  of  the 
answer  will  indicate  the  proper  ruling  upon  the  instruc- 
tions. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  further  proceedings. 
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DfiCEDENTB'  EsTATEB. — Asatis. — PdymoU  of  Debts, — Duty  o^  ^dmuiufralor.— 
Beal  Estate. — Bights  qf  Widow, — Mortgage, — An  insolvent  debtor,  the 
owner  of  certain  real  estate  encumbered  hj  a  mortgage  for  purchase- 
money  in  which  his  wife  had  not  joined,  died  intestate,  leaving  her  sar- 
viving  him,  and  leaving  personal  property  in  excess  of  the  amount 
allowed  by  law  to  his  widow,  and  of  the  amount  necessary  to  discharge 
the  expenses  of  administration,  his  last  sickness  and  his  funeral.  The 
administrator,  having  in  his  hands  such  excess,  su£fered  such  real  estate 
to  be  sold  on  foreclosure  of  such  mortgage,  whereupon  the  widow  brou^t 
suit  against  him  to  require  him  to  pay  to  her  the  one-third  value  of  such 
real  estate. 

Hdd,  that  she  is  entitled  to  a  judgment  for  one-third  of  such  excess,  not 
exceeding  however  the  one-third  value  of  such  real  estate. 

Heldf  also,  that  the  fact  that  she  did  not  join  in  such  mortgage,  and  had  not 
relinquished  her  interest  in  such  realty,  is  no  defence  to  such  action. 

Hddf  also,  that  the  fact,  that  such  mortgage  was  given  for  purchase-money, 
was  no  excuse  for  the  failure  of  the  administrator  to  protect  her  interest 
therein. 

« 

From  the  Bartholomew  Circuit  Court. 
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A.  Bums  and  J.  Morgan^  for  appellant. 
P.  W.  Jerrettj  for  appellee.    . 

BiDDLE,  C.  J. — The  appellee  filed  the  following  complaint 
against  the  appellant : 

"  Maud  Sackett  complains  of  John  W.  Morgan,  as  the  ad- 
ministrator of  the  estate  of  Lee  M.  Sackett,  deceased,  and 
says,  that  the  plaintiff  was  married  to  the  said  Lee  M.  Sack- 
ett on  the  22d  day  of  July,  1868,  and  that  he  died  on  the  22d 
day  of  August,  1878,  leaving  her  his  widow,  surviving 
him ;  that  he  died  intestate,  and  that  his  estate  is  insol- 
vent. She  further  shows,  that  he  left  personal  property  of 
the  value  of  one  thousand  dollars,  which  came  into  the 
hands  of  the  defendant  as  his  administrator,  and  real  estate, 
to  wit,  lot  number  thirteen  (18)  in  the  town  of  Jonesville,  in 
said  county  and  State,  of  the  value  of  four  hundred  and 
fifty  dollars.  Said  plaintiff  further  shows,  that,  at  the  time 
of  the  death  of  said  Lee  M.  Sackett,  said  real  estate  was 
mortgaged  for  the  purchase-money  therefor,  and  that  after- 
ward said  mortgage  was  duly  foreclosed,  and  said  lot 
sold  for  the  sum  of  three  hundred  and  sixty-seven  dol- 
lars, to  S£ttisfy  the  same. 

'^  Said  plaintiff  says,  that  it  was  the  duty  of  said  admin- 
istrator, after  paying  her  the  sum  of  five  hundred  dol- 
lars allowed  her  as  widow,  and  the  expenses  of  the  last 
sickness,  funeral  expenses,  and  the  expenses  of  the  ad- 
ministration, to  apply  the  balance  of  the  personal  estate 
in  satisfaction  of  said  mortgage,  that  her  one-third  in- 
terest might  be  released  therefrom.  She  states,  that  he 
has  failed  so  to  do,  but  suffered  said  property  to  be  sold 
to  satisfy  the  judgment  on  said  mortgage,  and  is  holding 
the  balance  of  said  assets,  to  wit,  three  hundred  dollars 
for  division  among  the  general  creditors  of  said  estate. 

"  She  prays  that  he  may  be  required  to  pay  to  her  the 
sum  of  one  hundred  and  fifty  dollars,  the  one-third  of  the 
value  of  said  lot,  and  for  all  further  and  proper  relief." 

To  this  complaint,   a  demurrer,  alleging  the  insufii- 
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ciency  of  the  facts  stated,  was  overraled,  and  exceptions 
to  the  ruling  reserved. 

The  appellant  then  answered  as  follows : 

"  The  defendant,  for  answer  herein,  says,  that  he  admits 
that  plaintiff  was  the  wife  of  said  decedent,  and  that  he 
died  the  owner  of  said  property,  but  says,  that,  prior  to 
his  death,  said  decedent  executed  a  mortgage  upon  said 
property  for  the  balance  of  the  purchase-money  for  said 
property ;  that  said  plaintiff  did  not  join  in  said  mort- 
gage with  her  husband. 

"  Defendant  avers,  that,  by  reason  of  the  depreciation  of 
the  value  of  said  property,  the  same  was  not  worth  more 
than  the  amount  of  said  mortgage,  and  that  there  never 
came  into  his  hands  as  administrator  an  amount  suffi- 
cient to  discharge  said  mortgage,  after  paying  to  plaintiff 
five  hundred  dollars,  her  absolute  claim,  and  costs  of  ad- 
ministration and  funeral  expenses ;  that  said  estate  is  in- 
solvent, and  has  been  so  declared  by  said  court.  Defend- 
ant avers,  that  said  plaintiff  never  relinquished  any  right 
or  interest  in  said  property  by  reason  of  said  mortgage." 

A  demurrer  to  this  answer,  alleging  a  wanjb  of  facts 
stated,  was  sustained,  and  exceptions  reserved.  The 
appellant  refusing  to  answer  further,  the  court  decreed 
one  hundred  and  fifty  dollars  to  the  appellee,  as  prayed. 

This  judgment  is  correct.  It  is  the  duty  of  an  admin- 
istrator to  pay  the  claims  against  the  estate  of  the  de- 
cedent, in  the  following  order  : 

First.    Expenses  of  administration. 

Second.  Expenses  of  last  sickness,  and  funeral  ex- 
penses. 

Third.  Judgments  which  are  liens  upon  the  decedent's 
real  estate,  and  mortgages  of  real  and  personal  property 
existing  in  his  lifetime. 

Fourth.    General  debts.    Sec.  109,  2  R.  S.  1876,  p.  534. 

It  was  the  duty  of  the  appellant,  after  he  had  paid  the 
first  and  second  classes  of  claims,  to  apply  whatever  assets 
were  left  upon  the  payment  of  the  mortgage.   Not  having 
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done  80,  and  having  allowed  the  lot  to  be  sold  to  pay  the 
mortgage,  the  widow  is  entitled  to  the  same  portion  in 
such  assets  as  she  would  have  had  in  the  lot,  if  the  assets 
had  been  applied  so  far  in  discharge  of  the  mortgage. 
Former  decisions  of  this  court  bear  us  out  in  this  view. 
Perry  v.  Borton^  25  Ind.  274 ;  Newcomer  v.  Wallace^  30  Ind, 
216;  Kirkpatrick  v.  CaldweWs  AdmW,  82  Ind.  299;  Hun- 
sucker  v.  Smithy  49  Ind.  114. 

It  is  insisted  by  the  appellant,  that  ^*  a  mortgage  given 
for  purchase-money  is  superior  to  any  rights  of  a  widow 
in  the  real  estate."  Undoubtedly  it  is,  in  favor  of  the 
mortgagee,  in  all  cases ;  but  in  so  far  as  the  mortgage  has 
been  paid,  or  there  are  assets  out  of  which  it  should 
be  paid,  either  In  whole  or  in  part,  the  widow  has,  to  that 
extent,  a  right  therein. 

The  appellant  also  insists,  that,  if  the  widow  is  entitled 
to  have  the  personal  assets  applied  on  the  payment  of  the 
mortgage,  it  is  only  upon  the  ground  that  she  has  relin- 
quished her  right  in  the  real  estate  by  joining  her  hus- 
band in  the  mortgage;  and,  not  having  done  so  in  this 
case,  she  is  not  entitled  to  any  share  in  the  assets,  in  pref- 
erence to  the  payment  of  the  general  debts  against  the 
estate. 

We  do  not  perceive  the  force  of  this  argument.  How 
the  fact,  in  such  case,  that  she  had  joined  or  not  joined 
with  her  husband  in  the  mortgage,  could  affect  the  order 
of  the  payment  of  the  claims  against  the  decedent's 
estate,  does  not  appear  to  us. 

It  does  seem  to  us,  however,  that  the  decree  should 
have  been  for  one-third  of  the  three  hundred  dollars'  sur- 
plus assets,  in  the  hands  of  the  administrator,  instead  of 
one-half;  but,  as  no  question  was  raised  in  the  record  to 
reach  this  point,  we  can  not  examine  it. 

The  judgment  is  affirmed,  with  costs. 
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Manchester  v.  Bodge. 

PBAcncE. — Agreed  Case, — AffidamL — Jurisdustion. — Where,  ander  section 
886,  (2  B.  8. 1876,  p.  190,)  of  the  practice  act  of  this  State,  an  agreed 
caae  is  sabmitted  by  the  parties,  to  a  court,  for  decision,  '4t  must  appear 
by  affidavit  that  the  controversy  is  real,  and  the  proceedings  in  good 
faith,  to  determine  the  rights  of  the  parties,"  or  the  court  wilJ  have  no 
jurisdiction  of  the  case. 

Sajol — Evidence. — Agreed  SUUement  <^, — ^Where,  in  an  action  put  at  issae 
by  the  filing  of  pleadings,  an  agreed  case  is  submitted  by  the  parties, 
but  the  affidavit  required  by  section  386  of  the  practice  act  is  not  filed 
therewith,  such  agreement  can  only  be  regarded,  at  most,  as  an  agreed 
statement  of  evidence,  and,  if  such  evidence  fails  to  sustain  the  material 
allegations  of  the  complaint,  a  finding  must  be  made  for  the  defendant. 

Same. — New  IHal, — Supreme  QntrL — ^The  correctness  of  the  finding  on  such 
agreed  statement  of  evidence  can  be  questioned  only  by  a  motion  for  a 
new  trial,  and,  if  no  such  motion  be  made,  no  question  as  to  such  find- 
ing is  presented  to  the  Supreme  Court,  on  appeal. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanjleetj  for  appellant. 

JB.  M.  Johnson^  and  J.  D.  Osborriy  for  appellee. 

HowK,  J. — ^The  appellant,  as  plaintiff,  sued  the  appellee, 
as  defendant,  in  this  action,  in  the  court  below. 

In  her  complaint,  the  appellant  alleged,  in  substance, 
that  her  husband,  William  J.  Manchester,  held  two  notes 
executed  by  the  appellee,  to  E.  F.  Dodge,  Guardian,  dated 
April  8th,  1867,  for  the  sum  of  five  hundred  and  fifty  dol- 
lars each,  one  due  in  three  and  the  other  in  six  years 
from  date,  each  drawing  interest  from  two  years  after 
date,  and  waiving  valuation  and  appraisement  laws,  and 
payable  at  the  First  National  Bank  of  Goshen,  Indiana ; 
that  said  two  notes  were  received  by  her  husband,  as  ap- 
pellant's agent;  that  on  the  2d  day  of  January,  1872,  her 
said  husband,  by  the  name  of  John  Manchester,  recovered 
a  judgment  in  the  court  of  common  pleas  of  Elkhart  county, 
against  the  appellee  for  six  hundred  and  forty  dollars 
and  twenty  cents,  and  costs,  on  the  first  of  said  two 
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notes ;  that  on  the  17th  day  of  April,  1873,  the  second  of 
said  notes  being  due  and  unpaid,  and  said  judgment  also 
unpaid,  her  said  husband  made  and  entered  into  a  composi- 
tion and  compromise  with  the  appellee,  the  appellant 
consenting  thereto,  by  which  her  husband  agreed  that 
the  appellee  should  pay  the  appellant  the  sum  of  eight 
hundred  dollars,  in  notes,  in  full  settlement  of  said  judg- 
ment and  costs  and  of  said  second  note,  on  which  there 
was  then  due  the  sum  of  fourteen  hundred  dollars ;  that 
said  composition,  compromise  and  settlement  were  brought 
about  by  the  fraudulent  representations  of  the  appellee, 
that  he  had  no  property  subject  to  execution,  or  that 
could  be  reached  by  process  of  law,  that  he  owned  no 
property,  rights,  credits  or  choses  in  action,  except  two 
hundred  dollars'  worth  of  household  goods  which  were 
exempt  from  execution,  and  especially  that  his  brother, 
Peleg  S.  Dodge,  was  not  in  any  manner  indebted  to  him, 
and  that  he  had  not  transferred  his  property  to  said  Peleg 
S.  Dodge,  with  the  intent  to  cheat,  hinder  or  delay  his 
creditors ;  that  both  the  appellant  and  her  said  husband, 
believing  and  relying  on  said  representations,  were  there- 
by induced  to  compromise  and  settle  said  claim  as  above 
set  forth;  that  each  and  every  one  of  said  representations 
were  known  to  be  false  by  the  appellee,  and  that  his 
brother,  Peleg  S.  Dodge,  then  owed  him  a  large  sum  of 
money,  and  that  appellee  was  then  worth  five  thousand 
dollars,  and  had  his  property  covered  up  in  the  name  of  said 
Peleg  S.  Dodge,  and  that  he  had  since,  to  wit,  on  Septem- 
ber 1st,  1878,  received  back  from  said  Peleg  S.  Dodge, 
five  thousand  dollars'  worth  of  personal  property,  and 
caused  five  thousand  dollars'  worth  of  real  estate,  belong- 
ing to  him,  to  be  conveyed  by  said  Peleg  S.  Dodge  to  the 
appellee's  wife ;  and  that  the  appellant  held  a  written  as- 
signment of  said  claims  from  her  husband,  which  was 
filed  with  said  complaint;  wherefore  appellant  averred, 
that  she  was  damaged  in  the  sum  of  six  hundred  dollars 
by  the  said  false  and  fraudulent  representations  of  the 
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appellee,  and  that  she  had  been  to  other  great  trouble  and 
expense  in  employing  counsel  and  attending  court,  and 
hence  she  asked  for  a  judgment  for  exemplary  damages 
in  the  sum  of  one  thousand  dollars,  and  for  all  other  re- 
lief. 

To  this  complaint  the  appellee  answered,  in  substance, 
that  he  admitted  the  execution  of  the  notes  dated  April 
8th,  1867,  as  alleged  in  the  complaint,  but  he  averred  that 
the  same  had  been,  and  were,  long  prior  to  the  alleged 
compromise  and  composition,  fully  paid,  satisfied  and 
discharged. 

And,  in  the  second  paragraph  of  his  answer,  the  appel- 
lee alleged,  in  substance,  that  he  admitted  the  execution 
of  said  notes  dated  April  8th,  1867,  but  he  averred,  that 
the  appellant  ought  not  to  recover  in  this  action,  because 
he  said  that  said  notes  were  secured  by  a  mortgage  exe- 
cuted by  him,  at  the  same  date,  upon  his  interest  in  cer- 
tain real  estate,  a  copy  of  which  was  filed  with  said  par- 
agraph, the  appellee  at  the  time  being  the  owner  of  an 

interest  in  said  real  estate,  as  the  heir  at  law  of 

Dodge,  deceased;  that  afterward,  on  the  28th  day  of 
April,  1867,  the  appellee  by  deed,  without  warranty,  a 
copy  of  which  was  therewith  filed,  conveyed  his  interest 
in,  and  delivered,  said  real  estate  so  mortgaged  to  the 
appellant,  who  had  knowledge  of  said  mortgage  which 
was  then  upon  record,  and  who,  with  her  husband, 
said  William  J.  Manchester,  thereafter  executed  a  war- 
ranty mortgage  upon  all  said  lands  to  the  appellee  and 
others  to  secure  the  payment  of  a  debt  of  three  thou- 
sand five  hundred  dollars,  as  therein  stated,  a  copy  of 
which  mortgage  was  therewith  filed ;  that  thereafter,  the 
payees  of  said  debt  and  mortgage  sold  and  assigned  the 
same  to  Alexander  Pope,  who  thereafter,  at  the  March 
term,  1870,  of  the  court  below,  sued  the  appellant  and 
her  said  husband  upon  said  debt,  and  foreclosed  the  said 
mortgage  against  them,  and  such  proceedings  were  there- 
in had  as  that  a  decree  of  foreclosure  was  duly  entered 
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in  said  court  apon  said  mortgage,  and  the  said  real  estate 
-was  by  the  court  decreed  to  be  sold  to  pay  said  debt,  a 
<5opy  of  which  decree  and  judgment  were  therewith  filed; 
that  afterward,  the  appellant  failing  to  pay  said  mortgage 
debt,  such  proceedings  were  therein  had  as  that  an  order 
of  sale  was  duly  issued  by  virtue  of  said  decree,  and  all 
«aid  land  was,  by  the  sheriff  of  said  county,  duly  sold  by 
virtue  thereof  to  said  Pope,  and,  the  appellant  failing  to 
redeem  said  land  from  said  sale,  the  said  sheriff  duly  ex- 
ecuted to  said  Pope  a  deed  conveying  said  lands  to  him 
by  virtue  of  such  decree  and  sale,  whereby  the  said  lands 
became  and  were  chargeable  in  said  Pope's  hands  as  a 
fund  for  the  payment  of  said  debt  and  mortgage,  evi- 
denced by  said  notes  dated  April  8th,  1867,  so  due  to 
43aid  E.  F.  Dodge;  that  thereafter,  on  the  31st  day  of 
August,  1871,  the  said  Pope,  so  being  the  owner  of  said 
lands,  paid  off'  the  said  notes  and  debt  to  said  E.  F. 
Dodge,  whereupon  said  Dodge,  without  any  consideration 
therefor,  endorsed  said  notes  to  said  Pope  without  re- 
•course  on  himself,  and  executed  a  release  of  said  mort- 
gage, which  was  duly  recorded ;  that  thereafter  the  said 
Pope,  still  being  the  owner  of  said  lands,  without  any 
•consideration,  transferred  said  notes  to  William  J.  Man- 
chester, the  appellant's  husband,  without  recourse  on 
himself,  and  said  William  J.  transferred  the  same,  with- 
out any  consideration  paid  to  the  appellant;  and  that 
fiuch  payment  by  Pope  operated  as  a  release  and  dis- 
•charge  of  the  debt,  and  the  appellant  was  estopped,  by 
her  mortgage  and  the  deed  to  her,  from  enforcing  pay- 
ment from  the  appellee ;  wherefore,  etc. 

To  this  answer,  the  appellant  replied  in  two  paragraphs, 
;a8  follows  : 

1.  A  general  denial ;  and, 

2.  The  appellant  admitted,  that  the  appellee  executed 
the  notes  and  mortgage  mentioned  in  said  answer,  and 
that  appellee  was  the  owner  of  the  real  estate  mentioned 
in  said  mortgage ;  and  that  the  appellee,  on  the  28th  day 


688  SUPREME  COURT  OP  INDIANA. 


Manchester  «.  Dodge. 


of  April,  1867,  sold  and  conveyed  said  land  to  the  appel- 
lant by  deed,  a  true  copy  of  which  was  set  forth  in  said 
answer ;  but  the  appellant  said,  that  said  deed  appeared, 
on  its  face,  to  be  a  warranty  deed  with  general  covenants, 
and  bound  the  appellee  to  pay  off  said  first  mentioned 
encumbrance ;  and  the  appellant  also  admitted,  that  she 
and  her  husband  gave  back  a  mortgage  on  said  land  to 
secure  the  purchase-money,  and  that  said  mortgage  and 
debt  were  assigned  to  Pope  aud  foreclosed,  and  the  title 
to  said  land  divested,  as  set  forth  in  said  answer ;  and  she 
says,  that,  after  said  Pope  became  invested  with  said  title 
by  foreclosure,  he  purchased  and  took  an  assignment  of 
said  notes  of  April  8th,  1867,  and  thereupon,  to  clear  up 
the  title  to  said  lands,  released  said  mortgage,  holding  the 
notes  against  the  appellee  personally;  and  that,  in  con- 
sideration that  the  appellant  would  and  did  make  to  him, 
said  Pope,  a  deed  for  said  land,  he  assigned  said  notes  by 
endorsement  without  recourse  to  the  appellant ;  and  she 
denied  all  other  allegations  in  said  answer,  not  admitted 
or  controverted  in  said  reply. 

And  the  action,  being  at  issue,  was  submitted  to  the 
court  below  for  trial,  upon  an  agreed  statement  of  facts; 
and  the  court  found  for  the  appellee,  "  to  which  conclu- 
sion of  law  from  said  facts  "  the  appellant  excepted. 

And  judgment  was  rendered  by  the  court  below,  upon 
its  finding,  for  the  appellee,  from  which  judgment  this 
appeal  is  now  prosecuted. 

In  this  court,  the  only  alleged  error  assigned  by  the 
appellant  is,  that  the  court  below  erred  in  its  conclusion 
of  law  upon  the  agreed  statement  qf  facts. 

To  the  proper  consideration  of  the  questions  presented 
by  this  alleged  error,  a  summary  at  least  of  this  agreed 
statement  of  facts  is  almost  indispensable ;  and  we  there- 
fore give  this  summary,  making  it  as  brief  as  we  can, 
with  the  view,  at  the  same  time,  of  making  it  intelligible. 

"It  is  admitted,"  that  the  appellee  executed  the  two 
notes  of  five  hundred  and  fifty  dollars  each,  dated  April  8th» 
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1867,  as  alleged  ia  the  complaint,  secured  by  the  mortgage, 
as  set  forth  in  the  answer,  which  mortgage  was  recorded 
before  the  sale  hereinafter  mentioned ;  that  the  appellee 
and  wife  conveyed  his  interest  in  the  land  so  mortgaged 
to  the  appellant,  by  deed  dated  April  27th,  1867,  whereby 
they  "  convey  and  warrant "  unto  the  appellant  "  all  their 
right,  title  and  interest  in  and  to  "  said  land ;  and  that, 
on  the  same  day,  the  appellant  and  her  husband  executed 
and  delivered  back  to  the  appellee  a  mortgage  on  said 
land  to  secure  part  of  the  purchase-price  of  said  land; 
that  the  appellee  owned  an  undivided  interest  of  said 

land,  as  the  heir  at  law  of Dodge,  then  deceased, 

and  that  the  appellant  had  bought  the  undivided  interest 
of  the  appellee's  brothers,  James  S.  and  Peleg  8.  Dodge, 
and  gave  back  said  mortgage  to  appellee  and  his  said  broth- 
ers, to  secure  their  several  claims ;  that  said  mortgagees, 
appellee  and  his  said  brothers,  sold  and  transferred  said 
mortgage  and  the  notes  secured  thereby  to  Alexander 
Pope,  who  proceeded,  in  due  form  of  law,  to  foreclose 
said  mortgage ;  that  said  lands  were  sold,  in  due  form  of 
law,  on  said  foreclosure,  and  were  purchased  by  said  Pope 
for  the  full  amount  of  said  debt,  and  were  not  redeemed, 
and  that  said  Pope  became  invested  with  the  legal  title 
to  the  same  by  virtue  of  such  sale  and  their  non-redemp- 
tion; that,  after  said  Pope  so  became  vested  with  the 
legal  title,  for  the  purpose  of  clearing  the  title  to  said 
lands,  he  paid  off  said  notes  made  by  appellee  April  8th, 
1867,  and  took  an  assignment  of  the  same,  they  being 
secured  by  a  mortgage  on  said  land,  (the  interest  of  ap- 
pellee in  said  land,)  given  by  appellee  at  the  date  thereof, 
and  prior  to  the  sale  of  said  land  to  the  appellant;  that 
said  Pope,  after  he  so  became  the  holder  of  said  notes  of  i 

April  8th,  1867,  and  the  mortgage  securing  them,  released 
said  mortgage  in  writing  of  record,  with  the  express  stip- 
ulation in  said  release  stated,  that  he  wished  to  hold  said 
•notes  without  security;  that  afterward  said  Pope,  in  con- 
:sideration  that  appellant  and  her  husband  would  and  did 
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make  him  a  quitclaim  deed  to  Bidd  land,  endorsed  said 
notes  to  the  appellant  without  reconrse. 

^^  It  is  agreed,  that  if,  npon  the  ahove  facts  and  evidence, 
said  notes  of  April  8th,  1867,  hecame  an  equitable  charge 
on  said  lands,  to  be  charged  on  them  before  resorting  to 
defendant,  either  in  the  hands  of  plaintiff  or  said  Pope, 
the  defendant  should  recover;  if,  on  the  contrary,  they 
did  not  become  a  charge  on  said  land,  and  not  paid  in 
contemplation  of  law  by  said  transfer  and  mortgage,  the 
plaintiff  is  entitled  to  recover  the  face  of  said  notes  and 
interest,  less  a  payment  of  eight  hundred  dollars,  made 
April  17th,  1873." 

It  appears  from  a  bill  of  exceptions  which  is  properiy 
in  the  record,  that  this  cause  was  submitted  to  the  court 
below  for  trial,  not  alone  upon  the  '^  agreed  statement  of 
facts,"  but  also  upon  what  is  termed  "  documentary  evi- 
dence," referred  to  therein. 

The  case,  as  presented  by  the  record,  is  rather  an  anom- 
alous one.  It  is  not  an  agreed  case  under  our  code  of 
practice,  for  it  does  not  ^^  appear  by  affidavit  that  the  con- 
troversy is  real,  and  the  proceedings  m  good  faith,  to  de- 
termine the  rights  of  the  parties."  2  R.  8. 1876,  p.  190, 
sec.  886. 

In  the  case  of  Sharpe  v.  Sharpens  AdmW^  27  Ind.  507,  it 
was  held  by  this  court,  that  such  an  affidavit  was  neces- 
sary to  give  the  court  jurisdiction  of  the  case.  And,  in- 
deed, it  could  not  well  be  held  otherwise,  for  the  language 
used  in  section  886,  supra^  is  imperative.  "  It  must  ap- 
pear by  affidavit  that  the  controversy  is  real,  and  the  pro- 
ceedings in  good  faith,  to  determine  the  rights  of  the 
parties." 

Now,  if  we  consider  what  is  termed  an  agreed  state- 
ment of  facts  as  merely  an  agreed  summary  of  the  facts 
which  the  evidence  would  have  established  on  a  trial  of 
the  issues  joined  between  the  parties ;  if,  in  other  words, 
we  consider  that  the  issues  in  this  cause  were  submitted  to 
the  court  below  for  trial,  upon  the  evidence  contained  in 
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the  agreed  statement  of  facts  and  the  documentary  evi- 
dence, we  are  met  with  other  difficulties. 

Appellant's  cause  of  action,  as  stated  m  her  complaint, 
is  the  alleged  false  and  fraudulent  representations  of  the 
appellee,  whereby  the  appellant  was  induced  to  com- 
pound and  compromise  the  appellee's  two  notes  of  April 
8th,  1867.  Appellant  has  sued  for  damages  resulting 
from  these  alleged  representations,  and  for  exemplary 
damages.  She  has  not  sued  upon  the  notes,  nor  has  she 
sought  to  have  the  alleged  compromise  of  the  notes  set 
aside  or  declared  null  and  void.  But  the  gist  of  her  com- 
plaint in  this  cause  is,  as  before  stated,  the  alleged  false 
and  fraudulent  representations  of  the  appellee,  the 
damages  she  has  sustained  thereby,  and  the  exemplary 
damages,  for  the  recovery  of  which  she  has  demanded 
judgment. 

Very  singularly,  as  it  seems  to  us,  the  appellee's  answer 
in  this  action  is  not  responsive  to  the  appellant's  com- 
plaint. 

The  first  paragraph  of  this  answer  is  a  general  plea  of 
payment  of  the  notes  of  April  8th,  1867,  long  prior  to  the 
alleged  composition  and  compromise;  and  the  second 
paragraph  of  the  answer,  as  we  view  it,  is  a  special  plea 
of  payment,  giving  in  detail  the  circumstances  of  such 
payment.  But  in  neither  paragraph  of  his  answer  was 
there  even  the  slightest  allusion  by  the  appellee  to  the 
alleged  false  and  fraudulent  representations,  wherewith 
he  was  charged  by  appellant,  and  which  constituted  the 
gravamen  of  her  complaint. 

It  is  evident,  therefore,  that,  for  some  reason  which  is 
not  clearly  apparent,  the  appellee  chose  to  consider  the 
appellant's  complaint  in  this  action  as  a  complaint  on  the 
two  notes  of  April  8th,  1867,  and  answered  it  accord- 
ingly. 

Now,  if  we  consider  the  agreed  statement  of  facts  in 
this  case  as  merely  an  agreed  statement  of  the  evidence 
on  which  this  cause  and  the  issues  joined  therein  were 
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eubmitted  to  the  court  below  for  trial,  it  is  manifest  that 
this  evidence  would  not  sustain  the  averments  of  appel- 
lant's complaint.  For,  in  this  agreed  statement,  there  is 
no  mention  of,  or  reference  to,  any  false  and  fraudulent 
representations,  or  representations  of  any  kind,  of  the 
appellee,  whereby  the  appellant  was  induced  to  compound 
and  compromise  the  two  notes  of  April  8th,  1867.  In- 
deed, this  alleged  composition  and  compromise  are  not 
mentioned,  nor  in  any  way  alluded  to,  in  the  agreed  state- 
ment of  facts  or  evidence. 

It  would  seem,  that  when  this  agreed  statement  was 
prepared,  the  parties  had  either  forgotten  what  the  appel- 
lant had  sued  for  in  this  action,  or  else  they  then  and 
thereby  intended  to  submit  to  the  court  below  for  trial  a 
cause  of  action  entirely  different  from  the  one  stated  in 
appellant's  complaint. 

We  incline  to  the  opinion,  that  the  parties  did  intend, 
by  their  agreed  statement  of  facts,  to  submit  to  the  court 
for  trial  a  different  cause  of  action  from  the  one  stated  in 
appellant's  complaint;  and,  if  this  statement  had  been 
accompanied  by  the  affidavit  required  by  section  38C  of 
the  practice  act,  supra,  we  might  perhaps  have  considered 
it  as  a  new  and  independent  action. 

As  we  can  not,  however,  regard  this  as  an  agreed  case, 
under  our  code,  we  have  looked  at  it  in  what  we  consider 
the  most  favorable  light  for  the  appellant,  and,  viewed  in 
this  light,  we  are  constrained  to  say,  that,  in  our  opinion, 
the  court  below  did  not  err  in  the  decision  of  this  cause. 
For  there  was  not  a  single  item  of  fact  or  evidence  ad- 
duced before  the  court  below  which  tended,  even  re- 
motely, to  sustain  the  material  averments  of  the  appel- 
lant's complaint. 

We  have  hitherto  considered  this  case  as  if  the  alleged 
error  assigned  by  the  appellant  fairly  presented  the  ques- 
tions before  us ;  but  this  may  well  be  doubted.  It  is  true, 
that  in  an  agreed  case,  properly  prepared  and  submitted, 
under  the  requirements  of  section  886  of  our  practice  act, 
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sujpray  we  have  held,  that  no  motion  for  a  new  trial  is 
necessary,  and  that  a  mere  exception  by  the  losing  party 
to  the  decision  of  the  court  below,  and  the  assignment  of 
such  decision  as  error  in  this  court,  would  present  the 
questions  of  law  involved  for  our  consideration.  Fisher 
V.  Piirduey  48  Ind.  828.  But  where,  as  in  this  case,  the 
agreed  statement  of  facts,  for  the  want  of  the  requisite 
affidavit,  must  be  considered,  if  considered  at  all,  as 
merely  an  agreed  statement  of  the  evidence,  we  incline 
to  the  opinion,  though  we  need  not  now  decide,  that  a 
motion  for  a  new  trial  would  be  necessary,  as  in  other 
cases. 

Our  conclusion  in  this  case  is,  that  there  is  no  available 
error  in  the  record,  of  which  the  appellant  can  complain. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
appellant's  costs. 

Opinion  filed  at  May  term,  1877. 

Petition  for  a  rehearing  overruled  at  Noyember  term,  1877. 


MUBPHT  BT  AL.  V.  HeNDRICKS. 

HoKmAOB. — Dexr^pHon, — Seal  EaUUe^—Aeiion  to  Quiei  TUle. — Oimveyanee. — 
Oountjf  AudUor. — A  mortgage  to  the  State,  executed  for  a  loan'  of  school 
funds,  simply  described  the  premises  mortgaged  by  subdivisions,  without 
naming  the  county  and  State  wherein  they  were  located. 

Meldf  in  an  action  by  the  mortgagor,  to  quiet  his  title,  against  a  purchaser 
of  the  mortgaged  premises  at  a  sale  thereof  by  the  county  auditor,  that 
iihe  mortgage  is  void  for  uncertainty  in  the  description  of  such  premises, 
and,  therefore,  that  such  sale  by  the  auditor  was  a  nullity,  and  vested  no 
•title  in  the  purchaser. 

iS^HE. — Congremonod  Swrvtf. — Judicial  NoHee, — ^The  congressional  survey  of 
the  lands  lying  north-west  of  the  Ohio  river,  under  the  various  acts  of 
Congress,  is  part  of  the  public  law,  of  which  the  courts  of  this  State  must 
take  notice. 

Prom  the  Grant  Circuit  Court 
Vol.  LVn.— 88 
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A.  Stede  and  R.  T.  St.  Johrij  for  appellants. 
J.  F.  McDowellj  G.  McDawdlj  J.  Brownlee,  H.  Broamle^ 
and  I.  VanDevanteTy  for  appellee. 

BiDDLE,  C.  J. — ^Hiram  K.  HeudriekB  brought  this  action 
to  qniet  the  title  to  certain  lands,  described  in  the  com- 
plaint, to  which  it  was  alleged  Miles  E.  Murphj  and 
William  White  claimed  adverse  title. 

Issues  were  formed,  and  the  case  tried  by  the  court,  and 
a  finding  had  in  favor  of  appellee. 

Judgment  on  the  finding,  and  appeal  to  this  court. 

The  sufficiency  of  the  evidence  to  sustain  the  finding 
is  properly  presented,  and  we  come  to  the  question  at 
once,  as  we  think  it  is  decisive  of  the  case. 

The  evidence  shows  a  title  to  the  land  described  in  the 
complaint  in  the  appellee ;  that,  while  he  was  owner  of 
the  land,  he  executed  a  mortgage  to  the  State  of  Tndianay 
to  secure  a  note  given  for  a  loan  of  school  funds. 

The  mortgage  was  in  the  following  words : 

"  We,  Hiram  K.  Hendricks,  of  the  county  of  Grant, 
and  State  of  Indiana,  for  the  use  of  the  school  funds,  mort- 
gage to  The  State  of  Indiana  all  of  the  east  half  of  the 
south-west  quarter  of  section  two,  of  township  N'o. 
twenty-five  north,  of  range  No.  seven,  (to  wit,)  for  T.  25, 
R.  7  E.,  $84.00,  and  for  Sinking  Fund,  $76.00.   Total,  $160. 

"  For  the  payment  of  one  hundred  and  sixty  dollars, 
with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  in  advance,  according  to  the  conditions  of  the 
note  hereto  annexed. 

*^  In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals,  the  11th  day  of  October,  1862. 

"  William  K.  Hendricks.    (Seal.)" 

Then  follow  the  note,  the  certificate  of  the  clerk  and 
recorder  that  "  the  land  described  in  the  foregoing  mort- 
gage" is  not  encumbered,  the  oath  of  the  mortgagor 
^^  that  he  is  the  legal  owner  of  the  premises  mentioned  in 
the  mortgage,"  and  that  there  is  no  encumbrance  upon 
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them,  then  the  acknowledgment  of  the  mortgage  by  the 
mortgagor  before  the  auditor. 

On  failure  of  the  mortgagor  to  pay  certain  instalments 
of  interest  due  on  the  note  secured  by  the  mortgage,  the 
auditor  advertised  and  sold  the  land  to  the  appellants,  and 
the  title  derived  from  'this  sale  was  the  only  title  shown 
by  the  evidence  to  be  in  appellants. 

We  are  of  opinion,  that  the  mortgage  made  by  the 
appellee  is  void  for  uncertainty  in  the  description  of  the 
land,  that  it  conveyed  no  title  to  the  State,  and  that  the 
sale  by  the  county  auditor  conveyed  no  title  to  the  appel- 
lants. Admitting  that  the  land,  as  to  the  township  and 
range,  is  sufficiently  described  in  the  mortgage,  it  nowhere 
states  in  what  county  or  state  the  land  is  situated. 

The  case  falls  strictly  within  the  principle  of  the  case 
of  Cochran  v.  Utty  42  Ind.  267. 

The  appellants  insist,  that  the  description  of  the  land 
in  the  mortgage  can  be  made  sufficiently  certain  by  refer- 
ence to  the  certificate  of  the  clerk  and  recorder,  and  to 
the  affidavit  of  the  mortgagor ;  but  in  this  they  are  mis- 
taken. Both  the  certificate  and  affidavit  simply  refer  to 
the  land  described  in  the  mortgage ;  and,  there  being  no 
sufficient  description  in  the  mortgage,  there  is  none  in 
the  certificate  and  affidavit.  Besides,  there  is  no  refer- 
ence in  the  mortgage  to  any  other  paper,  by  which  the 
description  of  the  land  could  be  made  certain.  It  there- 
fore does  not  fall  within  the  rule,  that  that  is  certain 
which  can  be  made  certain. 

The  vast  territory  lying  north-west  of  the  Ohio  river 
was  surveyed  upon  a  system  of  base  and  meridian  lines,  ^ 

under  various  acts  of  Congress,  and  this  congressional 
survey  is  part  of  the  public  law  which  we  must  notice. 

Without  naming  the  state  or  county,  or  without  some- 
thing by  which  the  state  and  county  could  be  ascertained, 
the  description  of  the  land  in  this  mortgage  would  be  just 
as  applicable  to  the  same  township  and  range,  in  refer- 
ence  to  any  other  base  and  meridian  line,  in  the  several 
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states  north-west  of  the  Ohio  river,  as  it  is  to  the  base  and 
meridian  lines  by  which  the  survey  of  the  lands  in  the 
State  of  Indiana  were  made.  It  is  impossible  to  ascer- 
tain, therefore,  from  the  face  of  the  mortgage,  or  from 
any  thing  to  which  the  mortgage  refers,  in  what  state  or 
county  the  land  described  therein  lies.  As  the  mortgage 
is  the  basis  of  title  in  the  appellants,  we  think  it  too  un- 
certain to  uphold  their  claim. 

In  addition  to  the  case  cited,  which  we  regard  as  being 
in  point,  the  following  authorities  fully  support  the  same 
principle :  Porter  v.  Byrne,  10  Ind.  146 ;  7%c  Ed  River 
Draining  Association  v.  Topp,  16  Ind.  242;  Hunger  v. 
Oreen,  20  Ind.  38 ;  Grano  v.  Aldridge,  27  Ind.  294 ;  Key  v. 
Ostrander,  29  Ind.  1 ;  7%e  German^  etc.,  Ins.  Co.  v.  Griniy 
82  Ind.  249 ;  Harding  v.  Strong j  42  HI.  148;  and  8  Wash- 
bum  Real  Property,  4th  ed.,  pp.  884  to  412. 

We  think  the  decree  of  the  court  is  correct. 

The  judgment  is  affirmed,  with  costs. 


Thb  State  v.  Wickby  bt  al. 

LiqnoR  hAir^Sale  wUhoul  Licen8e,'-Indietmml.^I)upli4niy  indict- 

ment  charged,  that  the  defendant,  "not  being  then  and  there  lioensed 
tLCCoMng  to  the  laws  of  Indiana/'  etc.,  unlawfully  sold  intoxicating 
liquor,  in  a  lees  quantity  than  a  quart  at  a  time,  "to  be  then  and  there 
drunk,"  etc.,  on  the  premises  of  the  defendant. 

Hddf  on  motion  to  quash,  that  the  indictment  is  not  bad  for  duplicity. 

Hdd,  also,  that  the  indictment  sufficiently  ayers  that  the  defendant  was 
not  licensed  to  sell  intoxicating  liquors. 

From  the  Allen  Criminal  Circuit  Court. 

S.  M.  Henchy  Prosecuting  Attorney,  for  the  State. 

HowK,  J. — The  appellees  were  indicted  by  the  grand 
jury  of  the  court  below,  at  its  October  term,  1876. 
The  indictment  charged,  in  substance,  that  on  the  20th 
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day  of  October,  1876,  at  Allen  county,  Indiana,  the  appel- 
lees, '^  they  not  being  then  and  there  licensed,  according 
to  the  laws  of  Indiana,  in  force  at  the  time,"  unlawfully 
sold  to  John  Downey  intoxicating  liquor,  in  a  less  quan- 
tity than  a  quart  at  a  time,  to  wit,  the  quantity  of  two 
gills,  at  and  for  the  price  of  ten  cents,  <<  to  be  then  and 
there  drunk  and  suffered  to  be  drunk  in  the  house,  out- 
house, yard  and  garden  "  of  the  appellees,  '*  situate  in  said 
<^ounty,  and  in  the  appurtenances  then  and  there  and 
thereto  belonging." 

On  motion  of  the  appellees,  this  indictment  was  quashed 
by  the  court  below,  and  to  this  decision  the  State  ex- 
cepted, and  appealed  therefrom  to  this  court.  The  only 
question,  therefore,  for  our  consideration  in  this  case  is 
this :  Did  the  court  below  err  in  sustaining  the  appellees' 
motion  to  quash  the  indictment  ? 

We  have  no  brief  from  the  appellees  in  this  court,  and, 
therefore,  our  only  information  in  regard  to  their  objec- 
tion to  the  sufficiency  of  the  indictment  is  derived  from 
the  argument  of  the  cause  in  this  court  by  the  prosecut- 
ing attorney  of  the  court  below.  These  objections  may 
be  thus  stated : 

1.  Duplicity,  in  that  the  indictment  charges  two  dis- 
tinct offences  in  a  single  count ;  and, 

2.  Uncertainty  as  to  which  one  of  two  offences  it  was 
intended  to  charge  the  appellees  with. 

As  to  each  of  these  objections,  the  decision  of  this 
court  in  the  case  of  The  State  v.  Wickey^  54  Ind.  488,  is 
decisive  of  this  case. 

So  far  as  these  objections  go,  it  will  be  seen,  from  a 
comparison  of  the  indictment  in  this  case  with  the  in- 
dictment set  out  in  the  case  cited,  that  the  language  used 
is  precisely  the  same  in  the  two  indictments;  that  these 
same  objections  were  urged  against  the  indictment  in  the 
case  cited ;  and  that  they  were  there  held  to  be  insuffi- 
cient and  not  well  taken.  And  so  we  hold,  on  the  author- 
ity of  that  case,  in  the  case  now  before  us. 
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One  other  objection,  it  appears,  was  urged  by  the  ap- 
pellees in  the  court  below  against  the  indictment  in  this 
case,  which  we  will  briefly  consider. 

It  was  claimed,  that  after  the  words,  ^^  they  not  being 
then  and  there  licensed,"  in  the  indictment,  the  words, 
^^  to  sell  intoxicating  liquors,"  were  necessary ;  and  that,  as 
these  latter  words  were  not  in  the  indictment,  therefore 
the  indictment  was  not  sufficient. 

It  seems  to  us,  that  this  objection  was  not  well  taken. 

The  indictment  contains  the  same  language,  in  sub- 
stance, as  is  contained  in  the  section  of  the  act  under 
which  it  was  found.  It  has  been  repeatedly  held  by  this 
court,  as  a  general  rule,  that  this  was  sufficient.  And^ 
besides,  the  meaning  of  the  language  used  in  this  indict- 
ment is  made  so  plain  by  its  context  that  the  indictment 
can  not  be  correctly  charged  with  uncertainty  on  this 
ground. 

In  our  opinion,  the  court  below  erred  in  sustaining 
the  appellees'  motion  to  quash  the  indictment  in  this  case. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the 
motion  to  quash,  and  for  further  proceedings. 


Ij^j  |g  Thibbaud  v.  Dufoue. 

57       ^^     SuFBmcE  (>)iJBT.--ilppea<.-->riM29fmefa.--2Wu<ee.--jBQ^  q^.— The  refosal  of 
\]^         —         the  circuit  ooart  to  confinn  a  report  made  by  the  trustee  of  an  expreas 

trusty  under  a  will,  Ib  not  a  final  judgment  from  which  an  appeal  will  lie 
to  the  Supreme  Court,  hut  is  merely  an  interlocutory  order. 
Same. — Interlocutory  Order. — Statute  Conttrued. — ^No  appeal  lies,  under  sec- 
tion 189  of  the  decedents'  act,  (2  R  S.  1876,  p.  557,)  from  an  interlocutory 
order,  except  as  authorized  hy  section  576  of  the  practice  act  (2  R.  & 
1876,  p.  245). 

Prom  the  Switzerland  Circuit  Court. 
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Thiebaud  v.  Dufour. 

H.  W.  Harrington^  for  appellant. 
T.  Livings^  for  appellee. 

BiDDLB,  C.  J. — The  appellant,  trustee  of  the  appellee, 
under  the  will  of  Charles  A.  Thiebaud,  deceased,  filed  his 
report  in  the  Switzerland  Circuit  Court. 

The  appellee  excepted  to  the  report,  and  filed  seven 
paragraphs  of  exceptions,  upon  which  the  court  took  the 
following  action: 

^'And  said  report,  together  with  said  exceptions,  being 
submitted  to  the  court,  and  evidence  heard,  the  court  re- 
fused to  approve  said  report,  to  which  refusal  the  said 
trustee  excepts,  and  60  days  time  is  giVen  to  file  a  bill 
of  exceptions." 

This  is  the  only  judgment  of  the  court  shown  in  the 
record.  The  appellant  filed  his  bill  of  exceptions  within 
the  sixty  days,  and  appealed  to  this  court. 

This  is  not  a  final  j  udgment.  It  is  a  mere  interlocutory 
order,  from  which  no  appeal  will  lie.  Ko  appeal  will  lie 
from  an  interlocutory  order  under  section  189  of  the  de- 
cedents' act,  2  R.  S.  1876,  p.  557,  except  such  as  are  em- 
braced in  section  576  of  the  practice  act,  2  B.  S.  1876,  p. 
245.  WooUey  v.  The  StatCy  8  Ind.  877 ;  Reese  v.  Beck,  9 
Ind.  288 ;  RetiTs  AdrnW^.  Reed,  80  Ind.  818 ;  Reed  v.  Reedy 
44  Ind.  429 ;  Samlyn  v.  Nesbit,  87  Ind.  284 ;  Goodwin  v. 
Goodwin,  48  Ind.  684;  Wood  v.  Wood,  51  Ind.  141; 
Buskirk  Prac.  89, 40. 

For  want  of  jurisdiction,  the  appeal  is  disnoissed,  at 
the  costs  of  the  appellant. 
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The  CSty  of  GrawfordsTille  v.  Burbridge  et  aL 


The  State  v.  Wabd. 

From  the  Porter  Circait  Court. 

T,  /.  Wood,  ProBecatiog  Attorney,  and  C.  A.  BttMrk,  Attomej  General^ 
for  the  State. 

BiDDLE,  C.  J. — ^Indictment  against  the  appellee  for  permitting  a  minor 
to  play  billiards  on  the  aj^ellee's  billiard  table.  This  case  falls  within  the 
principle  of  The  State  v.  iFareL  onte,  p.  537. 

The  judgment  is  therefore  affirmed. 


GOAR  ET  AL.  V.  MoRARITT. 

From  the  Tipton  Circait  Court. 

X  W.  Bcbinson,  N,  R,  Overman,  R.  B,  BeanuKamp  and  O.  Clifford,  lor  ap- 
pellants. 
J.  Qreen,  D.  Waugh,  J.  Waugh  and  N,  R,  Luuday,  for  appellee. 

Perkins^  J. — Complaint  to  review  a  judgment. 

The  complaint,  among  other  things,  alleges  fraud,  etc.  It  is  not  sworn  to. 
Enongh  of  the  defects  existing  in  the  record  of  the  case  ol  Chatr  t.  Onoau^ 
emit,  p.  365,  and  which  were  held  fatal  to  the  appellant  in  that  case,  appear 
in  the  transcript  in  this,  to  justify  its  affirmance  on  the  authority  of  the 
fomer. 

Judgment  affirmed,  with  costs. 


The  City  of  Obawfordsvillb  v.  BuRBEiDeB  et  al. 

From  the  Montgomery  Circuit  Court. 

TF.  P.  Sritton  and  M,  W,  Bnmer,  for  appellant 
8.  a  WilUon  and  L.  B.  WUlaon,  for  appellees. 

HowK,  J. — In  this  cause,  the  same  questions  are  presented  for  our  con- 
sideration as  those,  and  only  those,  questions,  which  were  considered  and 
decided  by  this  court,  at  the  last  term,  in  the  case  of  The  (JUy  of  Orawfordih 
vUU  V.  Bnmdage,  ante,  p.  262.  Upon  tne  authority  of  that  case,  and  for  the 
reasons  there  given,  the  judgment  of  the  court  mIow,  in  this  cause,  must 
also  be  reversMl. 

The  judgment  is  reversed  at  appellees'  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  appellant's  demurrers  to  both  paragraphs 
of  the  complaint^  and  for  further  proceedings. 


INDEX. 


ABATEMENT  OF  ACTION. 
See  Pabtieb,  2. 

ACKNOWLEDGMENT. 
See  Conveyance,  1. 

ADEMPTION. 

1.  Descents, — ^The  doctrine  of  ademption  is  not  applicable  to  property 
taken  by  descent.  StokeAerry  v.  EeifnoldSf  4& 

2.  Advaneements. — Where  a  father,  during  his  lifetime,  gives  to  a  son  a 
sum  of  money,  pnrBaant  to  a  verbal  agreement  between  them  that  it 
shall  be  in  full  of  the  interest  of  the  latter  in  the  estate  of  the  former 
at  his  death,  such  sum,  in  an  action  by  such  son  or  his  grantee  to  par- 
tition the  real  estate  of  which  the  father  died  seized,  should  be  treated 
simply  as  an  advancement.  Ih. 

8.  iVesump^ton. — Where,  in  an  action  for  partition  of  real  estate  among 
heirs,  the  contrary  does  not  appear,  it  will  be  presumed  that  the  an- 
cestor died  intestate.  76. 

ADULTERY. 
See  Decedents'  Estates^  10. 

ADVANCEMENT. 
See  Ademption,  2. 

AFFIDAVIT. 

See  Abbcesatiok,  4;  Criicinal  Law,  25;  Pbactice,  16, 16;  Vxbtue^ 

Change  op,  3. 

AFFINITY. 
See  Justice  op  the  Peace,  5,  6. 

AGREED  CASE. 
See  PBAcncE,  15, 16, 17. 

ALIMONY. 
See  Divorce,  1  to  5. 

ALTERATION. 
See  Pbomibsobt  Note,  2. 

AMENDMENT. 

fiee  JinwaoMTi  2,  5, 6,  7 ;  Pleading,  16 ;  Real  Estate,  Acnoir  to  Rb> 

COVER,  2 ;  Statute  of  Limitationb,  2. 
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APPEAL. 
See  CoHTBACT,  7 ;  Supbeme  Goubt,  15,  25. 

APPEARANCR 
See  Bailboad,  6. 

APPRAISEMENT. 
See  Tdbnfike,  10 ;  V  endob  akd  Pdbchaseb,  S. 

ABBITRATION  AND  UMPIBAQE. 

1.  'Nctiet. —  Waiver. — ^VHiere,  by  agreement  and  order,  an  arbitration  is 

directed  to  take  place  at  a  time  leas  than  ten  dajB  after  the  date  of 
guch  agreement  and  order,  the  parties  thereby  waive  their  ri^ht  to  the 
notice  required  by  section  4  of  the  *'  act  relative  to  arbitrations,"  etc. 
2  B.  S.  1876,  p.  317.  Spauxr  y.  OurtU,  221 

2.  Oopy  (^  Award. — ^Where  such  submission  is  made  within  less  than  fif- 
teen days  of  the  end  of  the  term  of  court  of  which  it  is  agreed  that  the 
award  shall  be  made  a  rule,  thej[>arties  are  presumed  to  waive  their 
right  to  copies  of  the  award,  required  by  section  11  of  such  act.      lb, 

8.  Ooniimumee  Beyond  Term. — ^Where,  in  consequence  of  the  fact  that  the 
term  of  court  at  which  the  awuti  is  to  be  made  a  rule  is  about  to  ez- 
]>ire  before  the  completion  of  the  arbitration,  it  is  agreed  by  the  par- 
ties that  such  arbitration  shall  be  continued  untU  an  award  ia  made, 
which  shall  be  sealed  up  and  retained  by  the  arbitrators  untU  the  next 
term  of  court,  the  parties  thereby  waive  their  right  to  copies  of  the 
award,  required  by  such  section  11,  and  dispense  with  the  service  of 
the  rule  required  by  sections  13, 14  and  15  of  such  act.  Ih. 

4.  Objection  to  Award. — An  alleged  objection  to  an  award  by  arbitratoTB, 
not  apparent  on  its  face,  must  be  supported  by  affidavit.  lb. 

5.  Same. — An  objection  to  an  award,  that  the  arbitrators  imperfectiy  exe- 
cuted their  trust,  or  did  not  decide  all  matters  referred  to  them,  must 
particularly  specif  the  matters  thereby  intended,  where  tiie  same  do 
not  appear  on  the  laoe  of  the  award.  lb. 

6.  Award  by  M<yorUy. — An  award  duly  made  by  a  majority  of  le^lly  ap- 
pointed arbitrators  is  valid,  unless  by  the  terms  of  the  submission  an 
award  by  all  is  required.  lb. 

7.  Trial  by  Jury. — After  the  submission  of  a  cause  for  arbitration  and 
the  return  of  the  award,  a  party  to  such  submission  can  not  demand  a 
trial  by  jury.  lb. 

8.  Revoeation. — After  arbitrators  have  commenced  their  hearing  of  a  cause 
submitted  to  them  under  the  statute  of  tiiis  State,  (2  B.  S.  1876,  p. 
317,)  neither  party  can  revoke  his  submission.        Shroyer  v.  BoaA,  349 

9.  Same, — Naiure  of. — Where  the  agreement  submitting  a  cause  to  arbitra- 
tion is  in  writing,  a  revocation  of  such  submission,  to  be  valid,  must 
also  be  in  writing.  lb. 

10.  Action  on  Bond. — Damaqet. — The  measure  of  damages  recoverable  in 
an  action  urton  an  arbitration  bond  is  the  amount  of  the  judgment 
confirming  ttie  award,  with  interest  and  costs,  not  exceeding,  however, 
the  penalty  of  the  bond.  lb. 

11.  Award. — ^The  validity  of  such  award  can  not  be  impeached,  or  caUed 
in  question,  in  such  action.  lb. 

12.  Same. — CHtfeetions  to. — All  valid  objections  to  an  award  must  be  duly 
presented,  according  to  the  provisions  of  such  statute,  at  the  time  wh^ 
such  award  is  submitted  for  confirmation  by  the  proper  court.  lb. 

18.  Same. — Action  for. — ^An  action  on  an  arbitration  bond,  to  recover  the 
amount  of  the  award,  can  not  be  maintained,  until  each  award  hai 
been  duly  confirmed  by  the  proper  court.  ^  lb. 
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14.  Same. — CbwjSi'mafion  cf, — A  statutory  award  in  this  State  against  a 
party  is  not  a  valid  claim  against  him,  until  it  has  been  duly  con- 
firmed  by  the  proper  court  Ih. 

16.  Pieadiag, — ^The  complaint  in  an  action  upon  an  arbitration  bon<L  to  le- 
oover  an  award,  must  aver  that  such  award  has  been  duly  connrmed. 

16. 
ABBEST  OF  JUDGMENT. 
See  Criminal  Law,  28,  41 ;  Pleading,  11, 12 ;  Bepleyin. 

ABSON. 
See  EviDXNCE,  7,  8,  9. 

ASSAULT  WITH  INTENT. 
See  Criminal  Law,  22,  23. 

ASSESSMENT  OF  TAXES. 
See  Tazib. 

ASSIGNMENT. 
See  Husband  and  Wife,  1 ;  Mobioagb,  3, 6, 10. 

ASSIGNMENT  OF  EBBOB. 

See  LraxBUcnoN  to  Juby,  1 ;  Judgment,  6 ;  PRAoncE,  3, 13;  Sufbxbie 

CouBT,  6,  7, 17, 19,  22. 

ATTOBNEY. 
See  Bastaedy;  Yendob  and  Pubghabeb^  3. 

AWABD. 
See  Abbttration,  2  to  6, 11  to  16. 

.  BANKBUPTCY. 

1.  CkmipomJtUm. — Pending  a  proceeding  in  bankruptcy,  the  creditors  exe- 
cuted a  composition  agreement  in  writing,  that "  We,  the  undersigned, 
creditors  of^'  the  defendant,  ''hereby  agree  to  accept"  a  certain  per^ 
centage  ''on  the  dollar  for  our  respectiye  claims  u^ainst  him,  in  lull 
settlement,"  to  be  paid  in  specified  instalments,  ''to  be  secured  by 
notes,  with  good  approved  security ;  this  is  to  be  consummated  within 
thirty  days, — otherwise  void," 

Hdd.  on  demurrer,  in  an  action  against  the  debtor  by  one  of  such  cred- 
itors, to  recover  for  his  claim,  wherein  the  former  had  answered  such 
composition  agreement  and  alleged  that  he  had  fulfilled  the  same  by 
executing  his  notes  to  the  plaintifi^,  as  provided  therein,  that  the 
answer  is  insufficient  for  want  of  an  averment  that  such  agreement 
had  been  duly  executed  as  to  all  such  creditors. 

Hdd^  also,  that  such  agreement  was  one  between  the  creditors  themselves, 
as  well  as  between  them  and;  the  debtor,  and,  if  not  executed  as  to  all 
within  the  time  specified,  it  became  null  and  void. 

EooKM  T.  QaUenHne^  367 

2.  Instrudion  to  Jury. — In  such  action,  under  the  issues  formed  by  such 
ainswer,  it  is  error  in  the  court  to  instruct  the  jury,  that  the  terms  of 
such  agreement  might  be  waived  by  the  plaintiff  by  a  subsequent 
verbal  agreement.  lb, 

BASTABDY. 

Ckmtpnmim, — ^Where,  })ending  a  prosecution  for  bastardy,  the  defendant 
paid  the  prosecuting  witness  a  certain  sum  of  money  in  satisfaction 
of  her  claim  on  account  of  the  support  of  the  bastard  child,  and  the 
prosecuting  witness  thereupon  signed  a  written  statement  that  pro- 
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vision  to  her  satisfaction  had  been  made  for  the  sopport  of  said  childL 
in  Raid  sum  paid  her  by  the  defendant,  and  that  she  thereby  released 
him  from  all  claim,  etc.,  which  statement  was  placed  in  the^  hands  of 
her  attorney,  with  instruction  to  appear  for  her  and  file  it  in  open 
court,  admitting  that  she  had  received  from  the  defendant  faU  pro- 
vision for  the  support  of  said  child,  to  her  satisfaction,  and  with  the 
instruction,  and  upon  the  agreement  of  the  parties,  that  said  attomej 
diould  cause  the  prosecution  to  be  dismissed;  and  said  attorney  after- 
ward filed  said  statement  in  open  court  and  moved  that  the  cause  be 
dismissed,  but  action  by  the  court  was  postponed  for  the  personal  pres- 
ence of  the  prosecuting  witness,  who  died  before  further  steps  were 
taken,  and  aner  her  death  said  child  prosecuted  the  action  bj  guar- 
dian ad  litem; 

Heldf  that,  no  admission  of  the  prosecutinff  witness,  or  finding  of  the  court, 
that  provision  had  been  made  for  the  support  of  the  child,  having 
been  entered  of  record,  and  no  motion  for  the  entrv  of  record  of  sucn 
admission  having  been  made,  in  the  lifetime  of  the  prosecuting  wit- 
ness, the  statute  (2  B.  S.  1876,  p.  660,  sec.  17,)  was  not  complied  with, 
and  that  these  facts  could  not  constitute  a  sufficient  answer  to  the  ac- 
tion in  favor  of  said  child. 

Bdd,  also,  that,  by  the  death  of  the  relatrix,  the  authority  of  her  attorney 
to  act  for  her  ceased.  Harness  y.  The  SiaUfezrtL  FUUt,! 

BILLIARDS. 
See  CBiMiNAii  Law,  41,  42. 

BILL  OF  EXCEPTIONS. 
See  Cbjoonal  Law,  3 ;  Sufbeme  Comer,  1, 6, 10, 16. 

BILL  OP  PABTICULAES. 
See  Pleaddtg,  2. 

BOND. 
See  Statute  of  Limitatiok%  1,  2. 

BRIEF. 
See  Gbiminaii  Law,  21 ;  Sufbebcb  Coutc;  4. 

BROKER. 
See  Pbincipai«  Ain>  Agent. 

BURDEN  OF  PROOF. 
See  Mechanic's  Lien,  5. 

CASES  OVERRULED. 

Pattiflon  v.yangh&n.40  Ind.  253,  and  Fentriss  v.  The  State,  ex  rel.,  etc, 
44  Ind.  271.  Josfee  t.  WkUtney^  560 

CHALLENGE. 
See  Criminai.  Law,  19 ;  Liquor  Law,  11. 

CHECK. 

See  Pbomissoby  Note,  8  to  8. 

CITIES  AND  TOWNS. 

SeeTuBNFixx,  7. 

L  CSiy. — Bodkr, — ^Under  the  provisions  of  specification  28  of  section  6S 
of  the  act  of  March  14th,  1867,  (1  R  S.  1876,  p.  267,)  for  the  incor- 
poration of  cities,  a  city  of  this  State,  organised  under  such  ac^  has 
the  power  to  adopt  an  ordinance  restraining  any  person  from  pedaling 
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irithin  her  limita  without  having  n  license  m>  to  do,  and  prescribing  a 
punishment  for  its  violation.         The  City  of  Huntington  v.  Chee»brOj  74 

2.  Constihtiumal  Law, — Such  ordinance  yiolates  no  provision  of  either  the 
State  or  Federal  Constitution.  lb, 

3.  Pleading. — A  complaint  for  a  violation  of  a  citj  ordinance  need  not 
set  oat  a  copy  thereof,  it  bei^g  sufficient  to  refer  therein  to  the  number 
of  the  section  of  the  ordinance  alleged  to  have  been  violated.  lb. 

4.  OUy. — Donation  to  Railroad. — Mandamus. — In  an  action  by  the  State, 
on  the  relation  of  the  president  of  a  railroad  company,  against  the 
mayor  and  common  council  of  a  city,  for  a  mandate,  to  compel  the 
issue  and  delivery  to  such  company  of  a  certain  amount  in  bonds  of 
«ach  city,  the  complaint  alleged,  that  a  petition  was  presented  to  the 
-defendants  by  a  majority  of  the  resident  freeholders  oi  such  city,  rep- 
resenting that  such  company  had  been  organized  for  the  purpose  of 
constructing  a  railroad  irom  a  certain  point  to  such  city,  and  asking 
the  common  council  *^to  make  a  donation  to  said  company  oV*  a  sum 
speoified,  to  aid  "in  the  construction  of  the  said  railroad,  to  be  paid  in 
the  bonds  of  said  city,  within  such  time,  and  at  such  rate  of  interest, 
as"  the  common  council  should  *Meem  proper,"  etc. ;  that,  upon  the 
report  of  a  committee  of  the  common  council,  that  a  majority  of  such 
freeholders  had  signed  the  petition,  but  without  adopting  such  report, 
s  resolution  was  adopted  by  the  common  council,  declaring  that  such 
donation  should  be  made,  and  directing  that  an  ordinance  making 
the  same  should  be  prepared  ;  that  such  ordinance  had  been  defeated ; 
and  that  such  railroad  had  been  completed.  A  copy  of  the  petition, 
and  also  of  the  proceedings  of  the  council,  were  made  exhibits. 

HMy  on  demurrer,  that  such  copies  constitute  no  part  of  the  complaint, 
but,  having  been  treated  as  part  thereof  by  the  court  below,  may  be  so 
treated  by  the  Supreme  Oourt,  on  appeal. 

Mddf  also,  that  the  complaint  is  sufficient  as  presenting  prima  fade  ground 
for  issuing  the  writ  of  mandate  demanded. 

BbH  also,  that,  under  section  60  of  the  act  of  March  14th,  1867,  (1  B.  8. 
1876,  p.  267,)  authorizing  the  incorporation  of  cities,  etc.,  a  writ  of 
mandate  is  the  only  proper  remedy  in  such  case. 

Heldf  also,  that  the  petition  sufficiently  describes  the  point  to  which  the 
road  was  to  be  completed. 

Held^  also,  no  terms  npon  which  snch  bonds  should  issue,  and  no  rate  of 
interest  thereon,  having  been  specified  in  the  petition,  it  may  be  con- 
strued as  asking  the  issue  of  a  single  bond  for  the  whole  amount,  with- 
out interest,  the  council  having  no  power  to  fix  a  rate  of  interest. 

The  Mayor,  etc.,  of  Kokomo  v.  The  State,  ex  ret.,  etc.,  152 

5.  Same. — D^enee. — The  fact,  that,  at  the  time  such  petition  was  presented, 
and  thence  until  the  commencement  of  the  action  for  a  mandate,  one 
of  the  members  of  the  common  council  had  been  a  stockholder  and 
officer  of  such  railroad  company,  did  not  disqualify  him  to  act  upon 
the  petition,  or  the  common  council  to  pass  an  ordinance  making  the 
donation,  and  constitutes  no  defence  to  tne  action.  lb, 

6.  Same. — EstoppeL — ^The  action  of  the  common  council,  in  adopting  a  res- 
olution declaring  that  the  donation  petitioned  for  should  be  made,  does 
not  estop  the  deiendants,  in  such  action,  from  denying  that  such  peti- 
tion haa  been  signed  by  a  majority  of  the  resident  freeholders.         lb. 

7.  Same. — Pleading. — An  answer  in  snch  action,  alleging  that  such  petition 
had  not  been  signed  by  a  majority  of  the  resident  freeholders  of  the 
city,  is  sufficient  on  demurrer.  lb. 

S.  8ame.-^0uraHve  ^e^— The  act  of  March  8th,  1876,  (Acta  1876,  Beg. 
Sess.,  p.  92,)  legalizing  certain  acts  of  the  common  council  of  the  city 
of  KoKomo,  does  not  apply  in  this  action.  lb. 
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9.  Same. — Where^  m  Buch  action,  the  petition  for  the  donation  shows  that 
the  railroad  is  not  vet  completed,  and  the  donation  is  asked  becansc^ 
the  construction  of  such  railroad  will  enhance  the  value  of  the  ptopertr 
of  the  petitioners,  an  answer  alleging  a  want  of  consideration  for  such 
donation  is  insufficient.  Ih, 

10.  Samit, — Fraiud. — Remonginmot, — ^The  defendant  in  such  action  answered, 
that  the  signatures  to  such  petition  had  been  procured  by  fraud,  in  that 
the  petition  had  been  signed  in  blank  as  to  the  amount  to  be  donated, 
upon  the  representation  of  the  person  circulating  the  petition  for  signa- 
tures, that  the  blank  would  be  filled  by  inserting  an  amount  much  less 
than  had  been  afterward  actually  inserted. 

Hdiy  on  demurrer,  that  the  answer  is  insufficient. 

Hdd,  also,  that  such  objection  should  haye  been  presented  to  the  common 
council  by  remonstrance. 

Hdi.  also,  there  being  no  averment  in  the  answer  that  such  representation 
nad  Deen  relied  on,  that  petitioners,  by  so  signing  in  blanlc,  conferred 
upon  the  person  to  whom  the  petition  was  by  them  entrusted  an  im- 
plied authority  to  fill  such  blank. 

JHda^  also,  that,  under  such  petition,  the  city  would  be  entitled  to  receive 
no  stock  in  such  company,  and,  therefore,  that  false  representations  as 
to  the  amount  of  stock  to  oe  received  by  the  city  were  immaterial.  76. 

11.  Tcwn, — IS'tgumpiiim, — In  an  action  by  a  town  of  this  State,  it  will  be 
presumed,  nothing  to  the  contrary  appearing,  that  the  plaintiff  kas 
oeen  organized  under  the  general  law  of  this  State  for  the  incorporation 
of  towns.  The  Town  nf  CmtermUe  v.  Woods,  192 

12.  Same, — Streets  and  AUeys. — ^It  is  the  duty  of  a  town  to  keep  its  public 
streets  and  alleys  in  a  safe  condition  for  use,  in  the  usual  mode,  bv 
travellers.  lb. 

18.  Scone. — ^In  an  action  aeainst  a  town,  to  recover  damaces  for  injuries 
received  by  a  person  while  travelling  on  one  of  her  public  streets,  by 
reason  of  a  defect  therein,  it  is  no  defence  that  such  defect  was  caused 
by  the  act  of  a  third  person,  without  the  consent  of  the  city.  lb, 

14.  Same, — Where,  in  such  case,  damaj^  are  recovered  from  the  town  for 
such  injury,  the  latter,  in  an  action  against  such  third  person,  may 
compel  him  to  repay  such  damages.  lb. 

15.  Same. — Where  a  third  person  has  unlawfully  injured  a  public  street  of 
a  town,  which  he  has  refused,  on  demand,  to  repair,  and  the  same  has 
been  repaired  by  the  town,  he  is  liable  to  the  latter  for  the  cost  of  such 
repairs.  lb. 

16.  Same, — Sdkool  Town. — The  character  in  which  an  incorporated  town 
may  sue  or  be  sued  as  a  school  corporation  may  be  designated,  either 
in  the  title  of  the  action,  as  a  school  corporation,  or  in  &e  complaint 
by  an  allegation  of  the  fact.  Town  of  Nof>lemlle  v.  MeFcariatH,  335 

COMMON  LAW. 
See  CoNTBAor,  1;  Bbcedenis'  Ebtates,  4,  5;  Tazeb^  1. 

COMMON  SCHOOLS. 
See  CrnEB  Ain>  Towns,  16 ;  Taxes,  1,  4, 5, 6. 

CONDITION  SUBSEQUENT. 
See  PLEADmo,  17, 

CONSTITUTIONAL  LAW. 
See  GrcEBs  akd Towns, 2;  CannsAi.  Law, 26;  Jttry,  1;  Ln^uaa  Law,  1,7. 

CONSTRUCTION  OF  STATUTE. 
See  Statdte  Construed. 
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CONTEMPT. 

1.  Witness. — An  attachment  for  contempt  of  court  maj  be  issued  for  a 
witness,  based  solely  upon  the  sheriff's  return  on  a  subpoena  for  such 
witness,  showing  the  latter  to  have  wilfully  refused  to  permit  such 
subpoena  to  be  served  upon  him,  and  his  refusal,  with  knowledge  of  its 
nature,  to  obey  the  same.  Wilaon  ▼.  The  State,  71 

2.  Same. — Where,  in  such  case,  the  witness  so  attached  answers  by  his  affi- 
davit, denying  the  truth  of  the  matter  alleged  against  him,  and  settine 
up  a  state  of  facts  consistent  with  his  innocence,  and  that  he  intended 
no  contempt  or  interference  with  the  process  of  the  court,  he  should  be 
discharged ;  and  it  is  error  in  the  court  to  proceed  to  hear  evidence 
as  to  the  truth  of  the  charge  and  the  falsity  of  the  answer.  lb. 

CONTRACT. 

See  Baitkbuftcy;  Imtebebt;  Marbiaqe,  1,  2;  MscHAinc's  Lien,  1,  2; 
Partmebshif,  4;  PfiOHiasoRY  Note,  8;  Baiuk)A]>,  2,8,4;  Specdto 
Pebformance,  1 ;  Statute  of  Frauds. 

1.  /SiMuiay.-^Contracts  made  on  Sunday  in  this  State  are  void,  not  at  corn- 
mon  law,  but  because  they  are  in  violation  of  a  penal  statute  of  this 
State.  Davis  v.  Ba/rger,  64 

2.  Same. — ProiMmory  Note. — ^To  an  action  by  the  pajree^  against  the  maker, 
on  a  promissory  note,  an  answer,  alleging  the  sigmne  and  delivery  oi 
the  same  on  Sunday  to  a  third  person  or  to  a  co-maker,  and  averring 
it  to  be  therefore  void,  is  sufficient.  lb, 

3.  Same.'—Frmeipal  and  AffenL — Such  signing  and  delivery  on  Sunday 
carry  with  it  no  implied  authority  to  the  person  to  whom  it  is  en- 
trusted, to  deliver  the  same  to  the  payee.  lb. 

4.  Scone. — Such  signing  and  delivery  on  Sunday  render  the  instrument 
void,  though  then  entrusted  to  another  with  instructions  to  deliver  it 
to  the  payee  on  a  business  day.  lb. 

5.  Landlord  and  Tenant. — Fjoetmeid. — During  the  occupancy  of  certain  real 
estate  by  a  trespasser,  he  was  notified  by  the  owner,  that  the  rent 
therefor  was  a  certain  sum  per  annum,  which  would  be  demanded  as  a 
condition  for  its  further  occupancy,  but  the  former,  refusing  to  agree 
to  pay  such  rent,  as  being  too  much,  but  promising  to  "  make  it  ri^t.'' 
continued  his  occupancy,  though  the  owner,  from  month  to  montn^ 
made  out  and  presented  bills  at  a  fro  roia  amount  of  the  whole  rent 
demanded,  payment  of  which  was  refused. 

Hddy  in  an  action  for  rent,  that  no  express  contract  for  the  payment  of  such 
sum  arose  out  of  such  notice,  demand  and  occupancy. 

Hdij  also,  that,  during  the  whole  of  such  occupancy,  the  defendant  was  a 
mere  trespasser,  liable  to  be  ejected  as  such  at  any  time. 

\  OaUagher  v.  Hmdbergor^  88 

6.  ParUf'Wall. — An  the  trial  of  an  action  bv  A.,  against  B.,  owners  of  ad- 
joining lands,  to  recover  one-half  the  value  of  a  party-wall  erected  by 
the  former,  on  an  alleged  promise  by  the  latter  to  pay  for  the  same  as 
soon  as  his  half  should  be  used  in  erecting  a  building  the  jury  found 
generally  for  the  plaintifl^  and  specially,  that  the  d&ndant  had  con- 
sented to  allow  the  plaintiff  to  erect  su<^  wall,  on  condition  that  the 
half  erected  on  the  defendant's  premises  should  be  paid  for  by  the  per- 
son who  should  thereafter  use  such  wall,  and  that  such  use  had  been 
made  by  a  person  to  whom  such  premises  had  been  conveyed  by  the 
defendant. 

Sietd^  that,  on  the  special  finding  of  the  jury,  the  defendant  is  entitled  to 
judgment  notwithstanding  the  general  verdict.    Eckleman  v.  MiUer,  88 

7.  Tender. — SubeeripHon. — ^By  an  obligation  pavable  to  a  certain  person  or 
bearer,  the  maker,  in  consideration  of  one  dollar,  the  receipt  of  which 
was  therein  confessed,  and  of  the  delivery  to  be  made  to  him  by  a  cer- 
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tain  railroad  oompany  of  a  t«pecified  number  of  shares  of  its  capital 
stock,  acknowledged  himself  to  be  indebted  in  a  certain  sum,  which  he 
promised  to  pay  in  instalments  as  the  construction  of  the  road-bed  of 
such  railroad  progressed,  in  proportion  to  monthly  estimates  thereof, 
and  that  the  whole  should  be  paid  on  the  completion  of  such  road-bed. 

Meld,  in  an  action  on  such  obligation,  by  an  assignee  against  the  maker, 
that  no  tender  of  such  stock  need  have  been  made  to  maintain  an  ac- 
tion for  any  single  monthly  instalment. 

Held,  also,  that  an  action  for  the  whoU  of  such  sum  can  not  be  maintained 
without  such  tender  having  ^rsf  been  made. 

Hddy  also,  that  such  obligation  was  not  a  subscription  to  the  capital  stock 
of  such  company.  lb. 

Hdd,  also,  that  ttie  one  dollar,  confessed  in  such  obligation  to  have  been 
received  b^  the  defendant,  is  too  insignificant  a  part  of  the  considera- 
tion to  waive  a  tender  of  such  stock,  in  an  action  to  recover  the  whole 
principal. 

HM,  also,  such  railroad  company  having  been  made  a  party  defendant  in 
such  action,  but  no  judgment  having  been  rendered  against  it  below, 
that  it  need  not  be  made  a  par^  to,  nor  served  with  notice  o^  an  ap- 
peal to  the  Supreme  Court. 

Htidf  also,  that  a  failure  to  give  notice  to  the  company  of  such  appeal  is 
ffround  for  setting  aside  a  submission  of  the  cause  on  default,  oat  not 
lor  a  dismissal  of  the  appeal. 

JSdif  also,  the  compsny  having  been,  by  the  assignment  of  errors,  made  an 
appellee  insteiid  of  an  appellant,  that  such  assignment  is  informal,  but 
a  failure  to  object  thereto  is  a  waiver  of  such  informality. 

Clark  V.  CkmixnenUd  Improotimad  Gb.,  135 

8.  Joint  and  Stntral. — /nteresf. — A.,  B.  and  C.  executed  to  D.  a  written 
contract  for  the  sale  and  delivery  to  the  latter,  at  a  certain  time  and 
place,  for  an  a^^reed  price,  of  a  specified  quantity  snd  quality  of  chat- 
tels, and  containing  the  following  conditions,  viz.:  *^For  aU  moneys 
advanced  on  said  contract^  I  aeree  to  oay  ten  per  cent,  interest.  In 
case  I  fail  to  deliver  said  "  cnattels,  ^according  to  said  contract,  I 
bind  myself  and  sureties  to  pay"  to  D. ''five  hundred  dollars  dam- 
ages." D.  brought  suit  thereon  against  A.,  B.  and  C,  alleging  their 
failure  to  comply  with  the  contract,  to  recover  for  advances  made,  in- 
terest thereon  and  damages. 

Hdd,  that  the  terms  of  such  contract  are  clear  and  definite,  and  that  it  is 
an  obligation  binding  the  defendants  jointly  and  severally. 

Hdi,  also,  that,  where  a  partial  payment  on  an  obligation  is  made,  the  in- 
terest then  accrued  on  the  principal  must  first  l^  discharged,  and  the 
remainder  only,  if  any,  of  such  payment  shall  be  credited  on  the  prin- 
cipal j  but  if  such  payment  be  less  than  the  interest  then  accrued,  the 
principal  shall  remain  on  interest  until  the  aggregate  payments  made 
shall  exceed  the  accrued  interest. 

HM,  also,  that,  upon  failure  of  the  defendants  to  deliver  the  chattels  con- 
tracted for,  the  plaintiff  was  entitled  to  recover  for  advances  made 
and  interest  theroon,  and  for  the  whole  five  hundred  dollars  as  liqui- 
dated damages.  McOormlck  v.  MUehell,  248 

9.  Lease  cf  MineraU, — A.  and  B.,  partners  owning  a  coal-mine  which  they 
had  leased  to  C,  reserving  to  tnemselves  as  rent  a  certain  royalty  for 
each  bushel  of  coal  mined  by  the  latter,  entered  into  an  agreement,  in 
writing,  whereby  A.  "turned  over"  to  6.  "his  one-half  of  coal  mined" 
under  said  lease,  "  for  the  consideration  of  "  a  certain  sum  per  bushel, 
"  bank  measure,"  as  "  royalty,"  payable  in  instalments. 

Hdd,  in  an  action  by  A.  ap^ainst  B.,  to  recover  an  amount  alleged  to  be  due 
as  royalty,  that  the  terms  of  such  contract  are  clear  and  unambiguous. 

Held,  also,  that  an  answer  which  merely  allM^  that  a  certain  amount,  less 
than  that  alleged  in  the  complaint,  is  due  to  the  plaintifi^  and  <4fer-> 
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iBg  to  allow  judgment  to  be  taken  therefor,  is  insafficient  on  demurrer, 
and  does  not  amount  to  an  argumentative  denial. 
Hdd,  also,  that,  where  the  terms  of  a  contract  are  plain  and  nnambiffnous, 
conduct  of  the  parties  in  carrying  out  its  provisions,  apparenUy  not 
conforming  thereto,  can  not^  in  an  action  upon  it,  be  so  jpleaded  as  to 
give  to  it  a  construction  different  from  that  warranted  bj  its  own  terms. 

Morris  v.  Thomas,  316 

10.  Mvoamder,-^Emdence.--A  demand  for  recovery  for  extra  services  ouffht 
not  to  be  joined  in  the  same  paragraph  of  a  complaint  for  particular 
services  rendered  pursuant  to  a  contract  therefor;  but,  if  so  joined, 
error  in  the  admission  of  evidence  of  the  former  is  harmless,  where  the 
court  or  jury  trying  the  cause  specifically  refuse  any  allowance  there- 
for. KiUian  v.  Bigenmann,  4£M) 

11.  Same, — ^In  an  action  to  recover  for  materials  furnished  for  a  building 
pursuant  to  a  contract  prescribing  that  the  amount  of  such  materials 
BO  furnished  should  be  ascertain^  by  a  certain  rule  of  measurement 
used  by  builders,  evidence  as  to  the  nature  of  that  rule,  as  applied  by 
the  plaintifi*  in  the  measurement  of  buildings  erected  subsequent  to 
the  making  of  such  contract,  is  inadmissible.  Z6. 

CONVEYANCE. 

See  CoNTRACfT,  9 ;  Decedents'  EerrATES,  2 ;  Fraud  ;  Hvsband  and  Wife, 
2;  MoBTGAOE,  12;  Pabtnersbif,  5;  Pleading,  17;  Statute  of 
Fbaxtds  ;  Tazeb^  2,  3 ;  Vemdok  akd  Pubchaseb,  1,  2,  3. 

1.  Aeknovdedgment, — Evidence, — A  conveyance  of  real  estate,  which  has 
not  been  acknowledged  by  the  grantor,  is  not  entitled  to  be  recorded, 
and,  if  recorded  without  such  acknowledgment,  the  record  is  not  ad- 
missible as  evidence  of  title,  in  an  action  to  recover  the  lands  so  con- 
veyed. Westemum  v.  Foster,  408 

2.  Same. —  Wabash  and  Erie  Canal. — Deeds  of  conveyance  of  real  estate, 
purporting  to  be  executed  by  the  trustees  of  the  Wabash  and  Erie 
Canal,  are  not  admissible  as  evidence  of  title  in  the  grantee,  in  an  ac- 
tion by  him  to  recover  the  possession  of  such  real  estate,  upon  evi- 
dence of  the  execution  thereof  by  one  only  of  such  trustees ;  evidence 
of  such  execution  by  at  least  two  of  such  trustees  being  necessary.  Ih, 

COSTS. 
See  BEAii  Ebttate,  Action  to  Kecover,  1 ;  Statute  of  Limitationb,  5. 

COUNTY. 
See  Pauper. 

COUNTY  AUDITOR. 

See  Mortgage,  12. 

COUNTY  CLERK. 

Personal  LiaXnHiy, — Where  a  commissioner  aj>pointed  by  a  court  makes  sale 
of  real  estate  involved  in  a  partition  suit,  and  pays  the  proceeds  thereof 
over  to  the  clerk  of  such  court  for  distribution  to  the  parties  interested, 
any  one  of  the  latter  may  maintain  an  action  against  such  clerk  person- 
ally, as  for  money  had  and  received,  for  the  portion  due  him  as  spec- 
ified in  the  decree  of  partition,  and  an  overpayment,  out  of  such 
proceeds,  to  another  of  such  parties,  is  no  defence  m  sucn  action. 

Hunt  V.  MiUigain,  141 

COUNTY  COMMISSIONERS. 
See  Croonal  Law,  4;  Turnfikx,  4. 
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CRIMINAL  LAW. 
See  Liquor  Law. 

1.  Indictment, — Change  of  Venue, — The  fact  that  the  record  of  a  criminal 
cause,  on  a  chan^  oi  venae  to  another  county,  fails  to  ahow  that  the- 
indictment  therein  had  been  endorsed  "  a  true  bill/'  over  the  Bignature 
of  the  foreman  of  the  grand  jnry,  is  not  ground  for  a  motion  to  quadi. 

Beard  v.  The  Aatc,  8 

2.  Supreme  Court. — Where,  in  such  case,  on  appeal  to  the  Supreme  Court,, 
the  record  shows  such  indictment  to  have  been  endorsed  "  a  true  bill,"' 
over  the  signature  of  the  grand  juror  whom  the  record  shows  to  have 
been  the  foreman  of  the  grand  jury  which  found  and  returned  such 
indictment,  it  is  sufficient.  J6» 

3.  Motion  to  DvBmiss, — ^No  question  in  relation  to  the  action  of  a  court,  on 
a  motion  to  dismiss  a  criminal  cause,  is  presented  to  the  Supreme 
Court,  on  appeal,  when  neither  such  motion,  the  action  of  the  court 
thereon,  nor  anv  exception  to  such  action,  is  made  part  of  the  record 
by  a  proper  bill  of  exceptions.  lb. 

4.  Perjury. — An  indictment  for  perjury,  alleged  to  have  been  committed 
by  a  witness  during  the  pendency  of  a  proceeding  before  the  "  board  of 
commissioners  of  said  county,"  where  the  name  of  such  county  has. 
been  previously  mentioned  therein,  sufficiently  names  such  board. 

The  Stale  v.  SchuUs,  19* 

6.  Same. — Where,  in  such  case,  such  proceeding  is  first  alleged  to  have: 
occurred  at  a  certain  time  and  county,  a  subsequent  averment  by  the 
indictment,  that  the  alleged  penury  occurred  "  then  and  there,"  suffi- 
ciently  fixes  the  time  and  lays  the  venue.  J6. 

6.  Same. — Highway. — Statute  Conetrued. — A  indictment  for  perjury  wa» 
based  u^n  the  alleged  false  swearing  of  a  witness  before  a  board  of 
commissioners,  during  the  hearing  by  them  of  a  petition  to  enter  of 
record  a  certain  public  highway,  alleged  to  have  been  used  as  such, 
without  having  been  recorded,  for  more  than  twenty  years,  in  that  the 
defendant  had  then  and  there  falsely  testified  as  a  witness  that  such, 
highway  had  been  so  used  '^  for  more  than  twenty  years. 

Held,  that  the  charge  was  predicated  upon  a  material  matter. 

Held,  also,  that  section  45,  1  R.  S.  1876,  p.  534,  of  the  act  in  relation  to  the- 
iocation  of  highways,  contemplates  two  different  states  of  circum- 
stances,  under  either  of  which  the  commissioners  of  a  county  may  di^* 
rect  that  a  highway  be  entered  of  record,  viz.:  Ist,  roads  used  ashigh- 
ways,  which  have  been  laid  out,  but  not  sufficiently  described ;  and, 
2d,  highways  that  have  been  used  as  such  for  twenty  years,  but  not 
recorded. 

Heldf  that,  in  either  of  such  cases,  notice  of  a  petition  to  have  such  high- 
ways  described  oi  entered  ot  record  need  not  be  given.*  Ih^ 

7.  New  Trial. — A  new  trial  will  not  be  granted  on  account  of  newly-dis- 
covered evidence  which  is  merely  cumulative.     Winsett  v.  2%«  JSiate,  26- 

8.  Wiiness.'^li  is  not  the  duty  of  a  prosecuting  attorney,  engaged  in  the 
prosecution  of  a  person  cnarged  with  a  crime,  to  produce  at  the  trial 
all  the  witnesses  piesent  at  the  commission  of  the  crime.  lb. 

9.  Jury, — Where,  on  the  calling  of  a  cause  for  trial,  the  regular  jury  of 
the  term  is  out  considering  upon  their  verdict  in  another  cause,  which 
has  been  submitted  to  them,  the  court  may,  even  over  the  objection  of 
the  defendant,  empanel  a  special  jury.  lb. 

10.  New  Trial. — An  affidavit  in  support  of  a  motion  for  a  new  trial,  based 
upon  the  ground  of  alleged  newly-discovered  evidence,  should  show 
that  due  diligence  had  been  used  before  the  trial,  to  discover  and  pro- 
duce such  evidence.  OfDea  v.  The  Stale,  31 
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11.  Same, — A  new  trial  ought  not  to  be  granted  on  account  of  newly-dis- 
covered evidence  which  could  be  used  only  in  impeaching  a  witness 
who  is  not  a  party  to  the  action.  lb. 

12.  Sh/^preme  OourL — Where  the  evidence  given  on  the  trial  of  a  cause  is 
not  in  the  record  on  appeal  to  the  Supreme  Court,  error  assigned  upon 
the  action  of  the  lower  court  in  overruling  a  motion  for  a  new  trials 
based  upon  the  ground  of  alleged  newlj-discovered  evidence,  Lb  not 
available.  /6. 

18.  Emdenee, — Declarations  which  form  a  part  of  the  rea  aegtcR,  and  are  to 
be  regarded  as  a  part  of  the  transaction  in  question,  ao  not  come  un- 
der the  head  of  hearsay,  but  are  admissible  as  original  evidence. 

Binns  v.  The  Stale,  46 

14.  Same.^ — ^A  declaration  which  is  simply  narrative  of  a  past  event,  de- 
pending solely,  for  its  effect,  upon  tne  credit  of  the  person  making  it, 
and  not  so  connected  with  the  transaction  in  question  as  to  illustrate 
its  character,  is  inadmissible  in  evidence.  J6. 

15.  Same, — Murder. — On  the  trial  of  a  defendant  indicted  for  murder,  dec- 
larations of  the  deceased,  made  in  the  absence  of  the  defendant  and 
after  the  infliction  of  the  injury,  subsequently  resulting  in  death,  as  to 
the  manner  in  which,  and  the  means  by  which,  such  injury  was  in- 
flicted, are  not  admissible  as  evidence  against  the  defendant.  J6. 

16.  Same, — Motive. — Where,  in  such  case,  the  defendant  was  on  trial  for 
the  alleged  murder  of  his  wife,  it  is  not  competent,  as  tending  to  es- 
tablish a  motive  for  the  commission  of  the  murder,  to  introduce  in 
evidence  the  record  of  a  decree  of  a  court,  in  an  action  by  the  deceased, 
against  the  defendant,  for  a  divorce,  ordering  the  latter  to  j>ay  money 
into  court,  restraining  him  from  selling  his  property,  appointing  a  re- 
ceiver, etc.  J6. 

17.  Same. — In  such  case,  as  tending  to  show  the  state  of  feeling  between 
the  defendant  and  the  deceased,  parol  evidence  of  the  pendency  of  such 
suit  may  be  given.  lb, 

18.  Same. — Self^Defejice, — On  the  trial  of  a  defendant  indicted  for  murder, 
where  the  evidence  showed  that  he,  being  disabled  in  one  arm,  had 
procured  a  pistol  to  defend  himself  against  a  threatened  assault  by 
an  able-bodied  man,  and  that,  while  standing  on  a  public  street,  lean- 
ing against  a  building,  surrounded  by  an  excited  crowd,  he  had  Jbeen 
threatened  by  another  person,  and  then  struck  by  a  third,  the  deceased, 
whom  he  at  once  had  shot  and  killed,  the  court  instructed  the  jury, 
that,  **  before  a  man  can  take  life  in  self-defence,  he  must  have  been 
dosely  pressed  by  his  assailant,  and  must  have  retreated  as  far  as  he 
safely  or  conveniently  could,  in  good  faith,  with  the  honest  intent  to 
avoid  the  violence  of  the  assault." 

Hddf  that  such  instruction  is  erroneous. 

Hdd,  also,  that  where  a  person,  being  without  fault,  and  in  a  place  where 
ne  has  a  right  to  be,  is  violently  assaulted,  he  may,  without  retreating 
repel  force  by  force,  and  if,  in  the  reasonable  exercise  of  his  right  of 
self-defence,  he  kills  his  assailant,  he  is  justifiable. 

Heldf  also,  in  such  case,  that,  from  the  evidence,  the  real  question  presented 
for  the  determination  of  the  jury  was,  did  the  defendant,  when  as- 
saulted, believe,  and  have  reason  to  believe,  that  the  use  of  a  deadly 
weapon  was  necessarpr  to  his  own  safety  ? 

Hddy  also,  that  no  question  as  to  the  duty  of  the  defendant  to  retreat  was 
presented  to  the  jury  by  the  evidence.  Bwnyan  v.  The  StaU,  80 

19.  Juror, — In  criminal  causes  in  this  State,  it  is  the  general  rule,  in  rela- 
tion to  a  challenge  of  a  juror  by  the  defendant  for  cause,  that  an 
opinion  formed  by  the  juror  as  to  the  guilt  or  innocence  of  the  accused, 
based  solely  upon  a  newspaper  account  of  the  alleged  crime,  and 
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which,  in  the  belief  of  the  jaror,  will  not  have  nnr  inflaenoe  npon  him 
in  the  trial  of  the  cause,  u  not  sufficient  groand  lor  challenge. 

Hart  Y.  The  SuOe,  102 

20.  Lareemf. — On  the  trial  of  a  defendant  charged  with  larceny,  the  court 
instructed  the  jury,  that,  if  the  defendant  snatched  the  property,  al- 
l^^ed  to  have  been  stolen,  from  the  hand  of  the  owner,  ana  retained  it 
without  the  consent  of  the  latter,  this  constituted  larceny. 

Hdd,  that  the  instruction  is  erroneous. 

HeUt^  also,  that,  to  constitute  larceny,  the  taking  mast  be  with  a  felonious 
intent,  existing  at  the  time.  lb. 

21.  Supreme  Ckmri. — Unless  a  brief  be  filed  by  the  appellant^  on  the  appeal 
of  a  cause  to  the  Supreme  Court,  it  will  be  dismissed. 

The  State  y.  lAAei^  106 

22.  AuaniU  vaith  Intent. — An  indictment  chai^^ed  the  defendant  with  haying 
committed  an  assault  and  battery,  with  intent  to  commit  a  rape,  upon 
a  certain  woman,  alleging  her  surname  in  one  place  to  be  McKaskey, 
in  another  as  McKlasKejr,  and  finally  as  McKloskey. 

Hdd,  that  the  indictment  is  insufficient.  Black  y.  The  SuUe,  109 

23.  Same. — Evidence. — On  the  trial  of  the  defendant  on  such  indictment, 
ike  name  of  the  person  assaulted  was  shown  by  the  eyidence  to  be 
McCoskey. 

Hddf  that  a  conyiction  of  the  defendant  was  erroneous.  lb. 

24.  Famication. — Statute  of  Limitations. — An  indictment  for  open  and  noto- 
rious fornication  alleged  that  the  defendant,  during  a  time  specified, 
more  than  two  years  prior  to  the  finding  of  the  indictment,  had  openly 
liyed  and  cohabited  with  a  certain  unmarried  woman,  and  had  con- 
cealed the  fact  of  said  crime  until,''  etc.^  '*  by  publicly  acknowledging 
and  claiming  the  said  "  woman  "  to  be  his  wife." 

Hddy  that  the  indictment  is  insufficient,  the  alleged  concealment  not  being 
of  the  fact  of  the  crime  chareed. 

Hdd,  also,  that  the  mese  denial,  oy  the  defendant,  of  haying  committed  a 
crime  charged,  is  not  such  a  '*  concealment "  as  is  contemplated  by  sec- 
tion 13  (2  K.  S.  1876,  p.  374,)  of  the  act  in  relation  to  criminal  plead- 
ing and  practice.  Bobinson  y.  The  State,  113 

25.  Fieh  Law. — An  affidayit  filed  before  a  justice  of  the  peace  charged, 
Uiat, ''  on  or  about"  a  certain  day  in  April,  in  a  certain  year,  at  a  cer- 
tain county  in  this  State,  the  deiendant  *'  did  then  and  there  unlaw- 
fully take  one  fish,  with  a  spear,  in  and  from  "  a  certain  riyer. 

Hdd,  that  the  affidayit  is  sufficient.  StuUseman  y.  The  State,  119 

26.  Samc—OrngtU/utxanal  J-aic.— The  act  of  February  22d,  1871,  (2  R.  8. 
1876,  p.  481,)  "for  the  protection  of  fish,"  etc.,  is  constitutional.       lb. 

27.  Keeping  Oaming  AjmaratuR. — Upon  the  trial  of  a  defendant  indicted 
for  oeing  "  unlawfuUy  the  keeper  of  a  certain  faro-bank,  for  the  pur- 
pose of  wagering  thereon  articles  of  yalue,"  the  court,  oyer  the  objec- 
tion of  the  defendant,  permitted  a  witness  on  behalf  of  the  8tate  to 
testify  that  he  had  understood  '^  from  others,  that  the  defendant "  and 
another  '^  were  the  owners  of  the  faro-bank,"  and  that  he  knew  its  own- 
en^ip  only  "  by  hearsay." 

Hdd,  that  the  eyidence  was  merely  hearsay,  and  incompetent,  and  its  ad- 
mission erroneous.  Schoder  y.  The  State,  127 

28.  Forgery. — An  indictment  for  forgery  charged  the  defendant  with  haying 
uttered  and  published  "  as  true,  to  one  "  A.  B., "  a  certain  false,  forced 
and  counterfeit  promissory  note  for  the  payment  of  money,"  setting 
out  a  copy  of  a  promissory  note,  payable  to  the  defendant  and  pur- 
porting to  be  executed  by  one  " '  6.  d.  Skiner,'  with  intent  to  defraud 
one  Solomon  B.  Skinner,"  etc. 

Hdd,  that  it  should  haye  been  alleged,  and  can  not  be  inferred,  that  the  per- 
son by  whom  such  instrument  purports  to  haye  been  executed  is  the 
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same  peraon  as  the  one  whom  it  is  alleged  it  was  intended  to  defraud, 
and  that  the  indictment  is  therefore  insufficient  on  motion  in  arrest. 

Shinn  T.  The  ^aU,  144 

29.  Same, — hUenl, — Whether  an  indictment  for  forgery  is  for  committing 
the  original  forgery,  or  for  uttering  the  forved  paper  as  true,  the  intent 
may  be  laid  to  be  to  defraud  the  person  whose  name  has  been  forged. 

Ih, 

80.  Witness, — Defendant. — Where  two  or  more  defendants  are  jointly  in- 
dicted for  the  Rame  offence,  the  prosecuting  attorney  may,  by  leave  of 
court,  dismiss  the  prosecution  as  to  any  one  of  tnem,  and  compel 
him  to  testify  as  a  witness  against  the  others.    Baker  y.  The  StaUf  255 

31.  Diredon  €f  Turnpike  Company, — Where  the  directors  of  a  turnpike 
company  fail  or  refuse  to  cause  to  be  made  out  and  published  a  full 
and  complete  statement  under  oath  of  the  financial  condition  of  their 
company,  as  required  by  the  act  of  March  9th,  1875,  (1  B.  S.  1876,  p. 
673.)  they  may  oe  indicted  and  prosecuted  under  the  second  section  of 
sucn  act  lb. 

32.  Law. — Tmpeaehing  Witness. — Where  no  evidence  has  been  intitMluoed 
in  support  of  the  general  moral  character  of  the  defendant  in  a  crim- 
inal cause,  it  is  error  to  allow  counsel  for  the  State,  in  cross-exam- 
ining the  defendant  while  testifying  as  a  witness,  to  ask  him  whether 
he  had  ever  been  convicted  of  a  crime.  Farley  v.  The  Sfatey  331 

33.  Same. — A  witness  in  a  criminal  prosecution  can  not  be  impeached  by 
evidence  as  to  his  general  moral  character.  J6. 

34.  Evidence. — A  judgment  of  conviction  of  a  crime  can  not  be  established 
by  parol  evidence.  Ih. 

35.  Larceny. — On  the  trial  of  a  defendant  indicted  for  the  larceny  of  a 
chattel,  and  for  receiving  such  chattel  feloniously,  it  is  error  to  exclude 
a  bill  of  sale  of  the  chattel,  executed  to  the  defendant  by  another,  of- 
fered in  evidence  by  the  defendant.  76- 

36.  Recalling  Jury. — At  the  request  of  the  jury  trying  a  criminal  cause, 
the  court  may  recall  and  give  them  additional  instructions,  after  th^ 
have  retired  to  agree  upon  a  verdict.  Ih, 

37.  Larceny, — Fraud, — Where  a  person  obtains  possession  of  a  chattel  from 
the  ownei  by  a  fraudulent  trick  or  contrivance,  with  intent  to  steal, 
though  with  the  consent  of  the  latter,  he  is  guilty  of  larceny. 

Hvber  v.  The  StaU,  341 

38.  Same. — Tnt/rucHim  to  Jury.—On  the  trial  of  a  defendant  indicted  for 
larceny,  the  court  instructed  the  jury,  that  they  should  not  convict  the 
defendant,  unless  the  State  had  proved  that  the  defendant  had  stolen 
some  part  of  the  property  descnoed  in  the  indictment,  **  that  the  prop- 
erty stolen  was  of  some  value,"  and,  ''if  stolen,  was  we  property  of" 
the  prosecuting  witness,  and  that  "  the  act  of  stealing"  had  been  ''com- 
mitted in  this  county  within  two  years  prior  to  the  finding  of  the  in- 
dictment." 

Held,  that  the  instruction  is  not  erroneous.  Ih» 

39.  Comments  of  Counsel. — Appearance  ofD^endanL — ^It  is  not  error,  that  the 
prosecuting  attorney,  on. the  trial  of  a  criminal  prosecution  wherein 
the  defendant  has  testified  as  a  witness  in  his  own  behalf,  in  comment- 
ing on  the  credibility  of  the  defendant,  was  allowed  to  refer  to  the 
appearance  of  the  countenance  of  the  latter  while  testifying,  though 
abstractly  such  comments  would  be  improper.  Ih. 

40.  JudgmenL — Form  cf. — A  jud^ent  against  the  defendant  in  a  criminal 
prosecution,  that  "  It  is  considered  by  the  court  that  the  defendant  do 
make  his  fine  to  the  State  of  Indiana  in  the  sum  of,"  etc.,  pay  costs, 
and  stand  committed,  etc.,  is  sufficient 

Strtmg  v.  The  State,  ex  re^.,  dc,  428 
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41.  BilHard  Table. — Minors. — An  indictment  under  the  act  of  March  Sth, 
1873,  (2  R.  S.  1876,  p.  484,)  in  relation  to  the  keepers  of  billiard  tables, 
charsed,  that  the  defendant^  ''having  the  oootroiand  management  of" 
a  saloon  in  which  billiard  tables  were  kept,  suffered  and  permitted 
certain  minors  to  congregate  in  such  saloon. 

Held,  on  motion  in  arrest,  that  the  indictment  is  insufficient. 

Hanrahan  ▼.  The  Staie,  527 

42.  Scone. — ^An  indictment  charged  the  defendant  with  haying  allowed  a 
certain  minor,  with  other  minors  not  named,  ''to  play  at  a  certain 

game,  on  a  billiard  table,  called  billiards,"  in  his  saloon,  "of  which 
e  was  then  and  there  the  owner." 
Heidy  on  motion  to  quash,  that  it  is  not  necessary  to  aver  that  such  game 

was  played  for  a  wager. 
Held,  also,  that  the  averment  as  to  the  ownership  of  the  billiard  table  is 
too  vague,  and,  therefore,  that  the  indictment  is  bad. 

TheSlaUY,  Ward,5S7 
CUBATIVE  ACT. 

See  CrnEB  and  Towns,  8. 

DAMAGES. 

See  AuBmLATiON,  10;  Contract,  8;  Eyedenge,  8;  MAUciorB  Pbosbcu- 
TiON,  1 ;  Mabbiaoe,  2 ;  Specxftc  Performance,  2 ;  Sxtfbeme  Coubt^  9. 

DEATH. 
See  Bastardy  ;  Supreme  Court,  18. 

DECEDENTS'  ESTATES. 
See  Pleading,  1, 11 ;  PROMiaBORY  Note,  9  to  12 ;  Qwbmme  Court,  26. 

1.  Real  Eekde, — ^As  a  general  rule,  real  estate  on  the  death  of  the  owner 
passes  to  the  heir  or  devisee,  and  the  administrator  or  executor  has 
no  power  over  it,  except  that  given  by  the  statute  or  the  will. 

Haiikme  v.  KxmbaU,4^ 

2.  Same, — Ckmveyamee  by  Executor. — Beleaae. — ^An  executor  has  no  power, 
as  such,  to  execute  to  a  railroad  company  a  release  to  a  right  of  way 
over  lands  belonging  to  his  testator's  estate,  and  can  not  be  neld  liable^ 
as  such,  for  money  received  by  him  for  such  release,  in  an  action 
against  him  by  the  devisee.  Ih. 

8.  Some. — Assets. — Money  so  received  by  an  executor  is  no  part  of  the 
assets  of  such  estate.  lb, 

4.  Executor  and  Adminidrator. — Personal  Property. — At  common  law,  an 
executor  or  administrator  had  the  same  property  in,  and  power  over, 
the  personal  property  of  a  decedent,  as  did  the  latter  himself  in  his 
lifetime,  but  tnat  power  has  been  limited  in  this  State  by  legislation. 

Weyer  v.  The  Second  Natumal  Bank,  etc.,  198 

6.  Same. — ^The  common  law,  except  where  it  is  inconsistent  with  the  con- 
stitutions of  the  United  States  and  of  this  State,  and  with  the  statutes 
of  Congress  and  of  this  State,  has  always  been,  and  is,  the  law  of  this 
State.  lb. 

I\Mic  Sale. — Fraud. — ^Where  personal  property  belonging  to  a  dece- 
dent's estate  is  sold  at  public  sale  by  the  executor  or  administrator, 
the  purchaser  thereby  acquires  the  same  title  thereto  as  was  had  by 
the  decedent  in  his  lifetime,  though  the  sale  may  be  wholly  unneces- 
sary ;  and  such  sale  can  only  be  avoided  for  fraud  or  collusion  prac- 
tised by  the  executor  or  administrator  and  the  purchaser.  /6. 

7*  Private  Sale. — An  executor  or  administrator  must  sell  the  personal 
property  of  his  decedent's  estate  at  public  auction  only,  unless,  upon 
application  to  the  proper  court,  he  obtains  an  order  authorizing  a  pri- 
vate sale.  lb. 
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S.  Naiional  Bank  Stock, — How  TranrferaUe. — An  executor,  who  was  eIbo 
one  of  the  direetora  of  a  certain  national  bank,  without  being  author- 
ized BO  to  do  bj  either  the  terms  of  hia  testator's  wiU  or  the  order  of 
any  court,  and  without  its  being  necessary  for  the  payment  of  debts, 
sold  to  a  purchaser  at  private  sale,  without  notice,  certain  shares  of 
stock  in  such  bank  belonging  to  his  testator,  and  assigned  and  trans- 
ferred the  certificate  of  stock  to  the  purchaser,  taking  therefor  the 
promissory  note  of  the  latter,  which  was  subsequently  paid  to  the  ex- 
ecutor, who  converted  the  same  to  his  own  use.  Such  sale  was  never 
reported  to,  nor  confirmed  by,  any  court,  and  the  executor  sat  with  the 
board,  of  directors  of  such  bank,  and  voted  with  them,  in  making  a 
transfer  of  such  stock  upon  the  books  of  the  bank  to  the  purchaser, 
though  no  new  certificate  of  stock  was  issued  to  him.  Such  executor, 
and  nis  sureties,  becoming  insolvent,  he  was  removed  and  his  successor 
appointed,  who  brought  an  action  against  such  bank  and  purchaser  to 
have  such  sale  and  transfer  set  aside,  and  to  compel  the  issuance  to 
him.  as  executor,  of  a^  certificate  of  such  stock,  or  to  recover  the  value 
of  the  same,  allying  in  his  complaint  the  forc^ing  facts,  and  that  he 
had  made  demand  oi  the  defendants. 

MeUL  on  demurrer  to  the  complaint,  that  such  stock  was  personal  property 
belonging  to  such  estate. 

Meldf  also,  that  the  section  of  the  statute  making  promissory  notes  nesotia- 
able  bv  endorsement  (1  B.  S.  1876,  p.  635,  sec.  1,)  is  not  applicaole  to 
the  sale  and  transfer  of  a  certificate  of  bank-stock. 

Sddf  also,  that  by  the  12th  section  of  the  act  of  Congress,  approved  June 
dd,  1864,  (R.  S.  U.  S.,  p.  999,  sec.  5139,)  in  relation  to  the  incorpora- 
tion of  national  banks,  shares  of  stocK  in  any  such  bank  are  transfer- 
able only  on  the  books  of  the  bank. 

Meidy  also,  that  the  endorsement  of  such  certificate,  and  the  transfer  of  such 
stock,  bv  the  executor  passed  no  title  to  the  purchaser. 

Hddy  also,  that  the  purchaser  at  such  sale  was  bound  to  know  whether  or 
not  such  executor  had  power  to  make  the  sale. 

JETsU,  also,  that  where  one  person  assumes  to  have  the  ri^ht  to  dispose  of 
the  property  of  another,  the  purchaser  buys  at  his  peril. 

JHdd,  also,  that  the  complaint  is  sufficient.  Ih. 

^.  Sei-^f, — JhrfnersAt^. — ^Where  a  surviving  partner  purchases  from  the 
administrator  of  his  deceased  partner  the  interest  of  the  latter  in  the 
partnership  property,  as  assets  of  the  estate,  he  can  not,  in  a  suit  to 
collect  the  purchase-money,  set  off  a  debt  due  him  from  such  decedent 
in  his  lifetime,  even  if  such  set-off  grew  out  of  a  settlement  of  part- 
nership matters.  Wdbom  v.  Oban,  270 

10.  AduUery. —  Widow, — ^Where  a  wife  has  abandoned  her  husband,  and,  at 
the  time  of  his  death,  is  living  in  adultery,  the  32d  section  of  the  stat- 
ute of  descents  prevents  her  from  taking  the  personal  property  other- 
wise allowed  by  statute  to  the  widow.  Owen  v.  Owmf  291 

11.  Claim. — A  plain  and  succinct  statement,  duly  verified,  without  the 
formality  usual  in  a  complaint,  is  all  that  is  required  in  a  claim  filed 
on  account  against  the  estate  of  a  decedent.  Dodds  v.  ihdds,  293 

12.  Bofment  of  DebU. — Duty  of  AdrnvniOrator. — Beat  Estate, —  Widow, — Mori- 
aage. — An  insolvent  debtor,  the  owner  of  certain  real  estate  encum- 
bered by  a  mortgage  for  purchase-money  in  which  his  wife  had  not 
joined,  died  intestate,  leaving  her  surviving  him,  and  leaving  personal 
property  in  excess  of  the  amount  allowed  by  law  to  his  widow,  and  of 
the  amount  necessary  to  discharge  the  expenses  of  administration,  his 
last  sickness  and  his  funeral.  The  administrator,  having  in  his  hands 
such  excess,  suffered  such  real  estate  to  be  sold  on  foreclosure  of  such 
mortgage,  whereupon  the  widow  brought  suit  against  him  to  require 
iiim  to  pay  to  her  the  one-third  value  of  such  real  estate. 
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Hddf  that  she  is  entitled  to  a  jad^ent  for  one-third  of  snch  excess^  not 
exceeding  however  the  one-third  value  of  such  real  estate. 

Hdd,  also,  that  the  fact  that  she  did  not  join  in  such  mortgage,  and  had  not 
relinqniahed  her  interest  in  such  realty,  is  no  defence  to  such  action. 

JBM,  also,  that  Uie  fact  Uiat  such  mortgage  was  given  for  purchase-monej 
was  no  excuse  for  the  failure  of  the  administrator  to  protect  her  inter- 
est therein.  Morgan  v.  SaebeU^  680 

DECLARATIONS. 

See  Gbdcinal  Law,  13, 14, 15;  Evidence,  11. 

DELIVERY  BOND. 
See  PRiNdPAii  Ain>  Substt,  1. 

DEMAND. 
See  PI.EADIKO,  19;  Pbomibsoby  Non^  6,  8. 

DEMURRER. 
See  JuDOMENT,  5 ;  Pabtieb,  2 ;  Pleadiko,  7,  8;  Peacuge^  %  5, 11, 12; 

TUBNFIKE,  1 ;  USUBY,  1. 

DESCENTS. 
See  Ademption  ;  Decedents'  EerrATSB,  1, 10. 

1  SUiJtvJU  qf. — Sedion  7. — Under  the  provisions  of  section  7  (1  R  S.  1876, 
p.  409,)  of  the  act  of  May  14th,  1852,  ''regulating  descents,"  etc.,  the 
widow  of  a  husband  who  dies  intestate  and  without  children  or  their 
descendants  alive  is  entitled  to  one-third,  and  the  donor  to  two- 
thirds,  in  fee,  of  anv  real  estate  of  which  the  husband  dies  seised, 
and  which  came  to  him  bv  gift  or  conveyance  in  consideration  of  love 
and  affection.  Myen  v.  Myean^  307 

2.  Saane, — Prtmso. — By  the  proviso  of  such  section,  it  is  intended  that  the 
widow  of  an  intestate  husband  who  has  died  seized  of  real  estate  so  ao- 
qnired  shall  hold  a  lien,  not  on  a  part,  but  on  the  whole,  of  such  realty 
£>r  the  value  of  all  improvements  oy  her  made,  and  for  all  money  be- 
longing to  her  separate  estate  by  her  expended  in  making  improve- 
ments, thereon,  prior  to  her  husband's  death.  J&. 

DILIGENCE. 
See  PROMiaBOBT  Note,  6. 

DISCLAIMER 
See  Rkai<  Ebtatb,  AcnoN  to  Rbooyeb,  1, 2. 

DISMISSAL. 
See  Pleading,  6 ;  Ubcby,  3. 

DIVORCE. 

1.  (huiod/y  of  C^tU. — ^It  is  not  imperative  upon  the  court,  in  an  action  for 
divorce,  where  the  custody  of  a  minor  child  of  the  parties  is  granted 
to  the  wife,  to  decree  an  allowance  to  the  wife,  from  the  husband,  for 
its  support  Conn  v.  Conny  323 

2  Same, — LiabUHy  cf  Fo^ktr, — The  rendition  of  a  decree  of  divoKe  in 
favor  of  the  wife,  and  the  granting  to  her  of  the  custody  of  minor 
children  of  the  parties^  do  not  relieve  Uie  husband  of  his  obligation  to 
provide  means  for  their  support  and  education.  J6. 

3.  iSbme. — ^The  father  has  the  legal  right  to  the  custody  of  his  children, 
unless  it  be  clearly  shown  that  he  is  unfit  for  its  exercise.  Ih. 

4.  Mvawniy, — ^The  discretion  of  the  circuit  court  as  to  the  amount  of  ali- 
mony to  be  allowed  to  the  wife,  on  granting  her  a  decree  of  divorce. 
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will  not  be  reyised  by  the  Supreme  Court  on  appeal,  unleaa  exercised 
indiscreetly.  76. 

5,  JurisdieUon. — A  decree  of  divorce  rendered  by  a  court  having  no  juris- 
diction of  the  subject-matter,  or  of  the  parties,  may  be  annulled  and 
set  aside,  in  a  proper  proceeaing  therefor.  Willtnan  v.  WiUmatiy  500 

6.  Beview  af  Judgment. — An  action  to  annul  and  set  aside  a  judgment  is 
not  a  proceeding  to  review  the  same.  lb. 

7m  Scone, — Jurisdiction, — Jurisdiction  of  a  party  to  a  civil  action  can  only 
be  acquired,  either  by  the  due  service  upon  him  of  a  summons,  or  by 
his  voluntary  appearance.  lo, 

8.  Same, — Fteading, — ^The  defendant,  in  an  action  wherein  a  divorce  was 
granted  to  the  plaintiff,  after  the  death  of  the  latter,  testate,  filed  a 
complaint  against  his  heirs  and  devisees,  alleging  that  she  had  had  no 
notice  of  such  action,  that  no  summons  had  &en  issued  for  or  served 
upon  her,  that  she  had  not  appeared  to  the  action,  and  that  the  only 
appearance  by  her,  pretended  by  the  plaintiff,  was  the  filing  by  him, 
with  his  complaint,  of  a  paper  purporting  to  be  signed  by  her,  waiving 
the  issue  and  service  of  summons;  and  she  asked  that  such  judgment 
be  annulled  and  set  anide,  that  she  be  permitted  to  contest  the  valid- 
ity of  the  testator's  will,  and  that  she  be  recognized  as  his  widow. 

Heidf  on  demurrer,  that,  by  the  averments  of  the  complaint,  such  court  had 
no  jurisdiction  of  the  defendant  in  such  action,  that  the  j>roceeding8 
subsequent  to  the  filing  of  the  complaint  therein  were  void,  and  that 
the  complaint  in  this  action  is  sufiicient.  lb, 

9.  Ontd  IVeatment. — A  groundless  prosecution  of  the  husband,  hjf  the 
wife,  for  an  alleged  crime,  resulting  in  his  trial  and  acquittal,  is  not 
"  cruel  and  inhuman  treatment."  SmaU  v.  Small,  568 

DOG  TAX. 
See  Taxis,  4,  5,  6. 

DONATION. 
See  CriiBs  and  Towns,  4  to  10. 

DOWEB. 
See  Sfbcdic  Pebjtobmangb,  8. 

DUPLICITY. 
See  LiquoB  Law,  14. 

EJECTMENT. 
See  Contbact,  5 ;  Reai<  Estate,  AcnoN  to  Bbooybb,  8. 

ENTRY. 
See  Pleadino,  18. 

ESTOPPEL. 

See  CiTiEB  AND*TowNS,  6 ;  Mortqaoe,  11 ;  Pabtnebbhip,  %  7 ;  Pbomisboby 

Note,  1,  2. 

EVIDENCE. 
See  Contempt,  2 ;  Contbact,  10, 11 ;  Conveyance,  1,  2 ;  Cbdonal  Law, 
7, 10  to  17, 18,  23,  27,  30,  32 ;  Judgment,  8 ;  Liquor  Law,  5,  6 ;  Ma- 
licious Prosecution,  2 ;  New  TriaI,  1,  4,  7,  8 ;  Pleading,  4,  5 ; 
PBAcncB,  1,  4,  6,  8,  12, 14, 16, 17  ;  Railroad,  9;  Real  BgrrATE,  Ac- 
tion TO  Recover,  8,  4 ;  SpEanc  Performance,  3 ;  Supreme  Court, 
1,  3,  8, 11, 13,  20;  Taxes,  2;  Tel-bgraph  Company;  Vendor  and 
Purchaser,  1 ;  Will,  3,  4,  5 ;  Witness. 

1.      Oron- Examination, —  Testimony    €f  Deceased  Wilnen, — On  the  trial  of 
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an  action  which  had  heen  tried  once  before,  a  perpon,  testifying  for  the 
defendant  an  to  the  testimony,  on  the  former  trial,  of  a  witness  since 
deceased,  stated  that  said  deceased  witness  had  testified  to  certain 
facts,  and  had  not  been  cross-examined.  The  plaintiff,  in  rebuttal,  in- 
trodnoed  a  witness,  who  testified  that  he  had  heard  the  testimonj,  on 
the  former  triaL  of  said  deceased  witness,  related  some  of  his  testi- 
monj, and  stated  that  he  had  testified  to  other  matters,  and  was  cross- 
examined.  On  cross-examination  by  the  defendant  oi  this  rebutting 
witness,  he  was  asked  to  state  all  that  said  deceased  witness  had  testi- 
fied to  on  said  former  trial. 
Hddf  that  it  was  error  to  sustain  an  objection  to  this  question. 

Harness  v,  7^  StaU,  ezreLFfatt,  1 

2.  Same, — ^It  is  error  to  deny  to  a  party  the  right,  in  cross-examining  hia 
adversary's  witness,  to  propound  a  question  within  the  limits  of  proper 
cross-examination,  though  the  party  asking  the  question  does  not  state 
what  he  expects  to  prove  by  the  answer.  Ih. 

8.  Weiahi  c/. — Courts  ou^ht'not,  as  a  rule,  to  weigh  the  eyidenoe  produced 
by  the  respective  parties  to  a  cause  merely  by  the  number  of  witnesses 
who  may  testify  for  each,  but  must  determine  which  are  the  more 
worthy  of  belief ;  and,  where  the  evidence  is  conflicting,  such  decision 
will  not  be  disturbed  by  the  Supreme  Court.  Rud^ph  v.  Lcme,  115 

4.  I^urol  Evidence  of  Writing  Destroyed, — Parol  evidence  may  be  given  of 
the  contents  of  an  instrument  which  has  been  destroyed,  whether  such 
destruction  was  done  purposely,  by  accident,  or  by  mistake.  /&. 

5.  Sams, — Fraud, — Where  such  destruction  was  done  purposely,  and  ap- 
parently with  a  fraudulent  design,  parol  evidence  of  its  contents  wul 
not  be  permitted,  without  first  rebutting  the  presumption  of  fraud.  lb, 

6.  Character  tif  D^endanL — Trespass. — In  an  action  to  recover  damages 
resulting  from  the  commission  of  an  unlawful  act,  evidence  of  the  gen- 
eral good  character  of  the  defendant  is  not  admissible,  whether  such 
act  is  or  is  not  indictable,  except  where  his  character  is  directly  in 
issue,  and,  from  the  nature  of  the  act  charged,  is  of  special  impor- 
tance. OebhaH  v.  Bvrkett^  878 

7.  Same, — Arson. — Such  evidence  is  not  admissible  under  the  general  de- 
nialj  in  an  action  to  recover  damages  for  the  alleged  unlawful  and 
malicious  burning  of  a  building.  lb, 

8.  Same, — Damages, — The  damages  recoverable  in  such  action  are  com- 
pensatory merely,  and  not  punitive.  lb, 

9.  New  Trial, — Error  in  the  exclusion  of  evidence  offered  on  the  trial  of 
a  cause  is  not  available,  where,  during  such  trial  and  before  the  close 
of  the  evidence,  the  court  reverses  its  former  ruling  and  notifies  the 
party  offering  it  that  it  will  be  admitted.  lb, 

10.  Same, — ^Error  in  the  admission  of  evidence  which  is  harmless  to  the 
party  complaining  thereof  is  not  available  as  ground  for  a  new  trial, 
or  on  appeal  to  the  Supreme  Court.  lb, 

11.  Dedarations  of  Wife, — ^The  declarations  of  a  wife  concerning  a  mate- 
rial matter,  made  to  her  husband  in  the  presence  of  a  third  person,  in 
which  he  either  directly  or  indirectly  awiniesoes,  is  not  a  confidential 
communication,  but  may  be  given  in  evidence  against  him.  lb, 

12.  InatruBHon  to  Jwry, — Error  in  the  admission  of  evidence  is  not  avail- 
able as  ground  for  a  new  trial,  where,  by  the  instructions  of  the  court 
to  the  jury,  (hey  are  directed  to  disregard  it  in  the  absence  of  other 
evidence  rendering  it  material.  lb, 

13.  Judgment, — Indiana  Reports, — The  printed  report  of  a  decision  of  the 
Supreme  Court,  issued  by  authority  of  law,  is  not  competent  original 
evidence  of  a  judgment  rendered  by  such  court  in  any  cause. 

DonelUm  v.  Hardy,  893 
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14«  Same, — ^The  judsment  rendered  by  the  Supreme  Court  in  the  decision 
of  a  cause  may  be  proved  by  a  transcript  thereof  properly  attested  by 
the  clerk  of  such  court,  under  the  seal  thereof,  or  by  the  record  of 
such  transcript  in  the  order  book  of  the  court  from  which  such  cause 
was  appealed,  certified  down  according  to  law.  76. 

16.  Same, — Seeumdary  Eoidenee. — Secondary  evidence  of  a  judgment  ren- 
dered by  the  Supreme  Court  can  not  be  admitted  without  evidence  of 
the  destruction  of  the  record  of  such  judgment.  /6. 

16.  PeiiUon  for  Behearing. — ^The  fact  that  a  petition  for  a  rehearing  of  a 
cause  decided  by  the  Supreme  Court  has  been  ovenuled  can  not  be 
proved  by  the  notice  of  that  fact,  given  by  the  clerk  of  such  court  to  the 
clerk  of  the  court  below.  /ft. 

17.  Heammf, — Hearsay  evidence  as  to  a  material  matter  in  controversy  is 
inadmissible.  KUUan  y.  Eigmmannf  480 

EXECUTION. 
See  Fbaud  ;  Hubbanb  and  Wife,  3 ;  Partnebbbip,  2,  8,  6w 

EXECUTOES  AND  ADMINISTRATOES. 
See  Dbcedkntb'  Ebtatbb. 

EXPEBT. 
See  Wnx,  3, 4,  5. 

FALSE  RETURN. 
See  Pleadino,  11. 

FISH. 
See  CsiMiNAii  Law,  25,  26. 

FORECLOSURE. 
See  Mobtoaqb;  Rbdbmption  ;  VjonxHt  akd  Puboha8IB)  8. 

FOREIGN  STATE. 
See  PBAcmcE,  1. 

FORGERY. 
See  Criminal  Law,  28,  29. 

FORMER  ACQUITTAL  OR  CONVICTION. 
See  LiQUOB  Law,  5,  6. 

FORMER  ADJUDICATION. 

See  JumcE  of  the  Peace,  2,  3 ;  Mobtqaoe,  4,  11 ;  Pleadino,  6; 

Principal  and  Surety,  2. 

1.  Judgment  wiUunU  Jwisdiction. — Where,  to  the  complaint  in  an  action 
upon  a  promissory  note,  the  defendant  answers  former  adjudication, 
setting  out  a  transcript  thereof,  which  shows  a  judgment  asainst  him, 
by  default,  upon  insufficient  notice,  a  reply  that  such  judgment  de- 
fendant had  no  notice  of  such  suit,  and  that  the  court  had  no  juris- 
diction over  him  therein,  is  sufficient.  Dams  v.  GWn,  493 

2.  Same. — Verbal  Agreement  Contradicting  Writing. — An  answer  in  such 
action,  alleging  a  contemporaneous  verbal  agreement,  varying  the 
terms  of  the  note,  is  insufficient.  Ih, 

FORNICATION. 
See  Criminal  Law,  24. 
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FRAUD. 

See  Crieb  akd  Towns,  10;  Crijokal  Law,  37;  Dbcedebtb^  Ebiateb,  6; 
Evidence,  5;  Mobtgaoe,  7  to  11;  Tu&nfeee^  3;  Veztixib  Aia>  Pc^ 

1.  FraxuivUml  Convofonoe. — Instrueiicn  to  Jury, — ^A  judgment  debtor,  wlio 
held  a  title  bond  for  the  oonveyaooe  of  certain  real  estate,  beiim;  unable 
to  pay  the  parchajie-money,  sold  and  aasi^ined  the  same  to  another, 
who  paid  the  parchase-monej  and  received  a  conveyance  of  such 
realty.  The  jadgment  creditor  having  institated  an  action  to  subject 
such  realty  to  the  pavment  of  his  judgment,  the  court  trying  the  cause 
instructed  the  jury,  that,  if  the  defendant  had  received  such  convey- 
ance with  knowledge  of  such  judgment,  thus  placing  property  of  the 
judgment  debtor  bevond  the  reach  of  execution,  that  fact  was  a  suffi- 
cient badge  of  frau<f  to  infer  that  such  sale  had  been  fraudulent. 

Hdd^  that  the  question  of  fraud  was  one  for  the  jury  alone,  and  that  the 
instruction  was  erroneous.  Letunare  v.  Oobwm,  274 

2.  Sam^'-'Hiuiband  and  TTi^e. — In  an  action  against  a  judgment  debtor 
and  his  wife,  by  the  judgment  creditor,  to  subject  to  execution  certain 
real  estate  conveyed  to  her.  the  complaint  all^;ed  that  such  jud^ent 
had  been  rendered  for  the  value  of  certain  personal  property  lumished 
to  the  defendants  for  their  use  in  a  certain  ousiness  earned  on  by  them 
jointly,  that  such  realty  had  been  paid  for  chiefly  out  of  the  means  of 

•  the  husband,  and  the  joint  earnings  of  himself  and  wife,  that  they  had 
conspired  together  to  cheat,  hinder  and  delay  the  plaintiff  in  the  col- 
lection of  his  judgment,  and  that  the  husband  had  no  property  subject 
to  execution. 

Hdd^  that  the  complaint  is  insufficient  for  want  of  an  allegation,  that  such 
indebtedness  existed  at  the  time  such  payment  on  the  realty  was  made 
by  the  husband. 

Hdd,  also,  that  it  is  insufficient  for  the  want  of  the  further  allegation,  that 
such  pavment^  had  been  made  by  the  husband  with  intent  to  defraud. 

HM,  also,  tnat  it  is  insufficient  for  want  of  the  further  aUegation,  that^  at 
the  time  such  payment  was  made,  the  husband  had  not  sufficient  prop- 
erty remaining  to  pay  all  his  debts.  BetUUy  v.  DumMc^  374 

FRAUDS,  STATUTE  OF. 
See  Statdte  of  Frauds. 

GAMING. 
See  Criminaii  Law,  27,  41, 42. 

HEABSAY. 
See  GRUfiNAii  Law,  13,  27 ;  Evidence,  17. 

HIGHWAY. 
See  Criminal  Law,  6 ;  Tubnfiki^  4. 

HUSBAND  AND  WIFE. 

SeeDEBCENTg;  Divorce;  Evidence,  II ;  Fraud,  2;  LiquoR  Law,  7,  9; 
Negligence,  1,  2 ;  Specific  Pebformance,  2,  3. 

1.  Married  Wcman. — Promissoru  Note  cmd  Mortgage. — A  married  woman, 
with  the  consent  of  her  husband,  may  make  an  equitable  assignment 
of  a  note  and  mortgage  executed  to  her,  by  the  safe  and  mere  delivery 
of  the  same  to  another.  Baher  v.  Armstrong^  189 

2.  Conveyance  to. — Tenants  by  Entireties, — The  portion  conveyed  to  a  hus- 
band and  wife  by  a  conveyance  of  real  estate  to  them  and  a  third  per- 
son is  held  by  them  as  tenants  by  entireties,  though  they  be  not  de- 
scribed therein  as  husband  and  wife,  and  is  not  subject  to  execution 
for  the  debts  of  the  husband.  Mulett  v.  Iniow,  412 
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3.  Same. — Jmiiticfum. — ^An  execution  creditor  of  the  husband,  and  the 
sheriff  holding  the  execution,  may  be  enjoined  bj  the  husband  and 
wife  from  levying  upon  and  selling  real  estate  held  hj  them  as  tenants 
by  entireties.  76. 

IMPEACHMENT. 
See  EvmsNCB,  6;  Cbdcinal  Law,  11,  32,  33,  34;  Witnebb. 

INDEMNITY. 
See  MoBTQAOE,  6 ;  Pleading,  15. 

INDIANA  REPORTS. 
See  EviDxarcGE,  13. 

INDICTMENT. 
See  Gbdonai.  Law,  1,  2,  4, 5, 6, 22, 24,  28, 31, 41, 42 ;  Liquor  Law,  4^10,14. 

INJUNCTION. 
See  Husband  and  Wife,  3 ;  Pabtnebship,  2,  5,  6,  7. 

1.  JSipoining  Lawmtit. — Legal  proceedings  will  not,  as  a  general  rule,  be 
enjoined  on  srounds  of  which  the  detendant  therein  may  avail  himself 
in  defence  oi  such  action.  Hartman  y.  Heady,  545 

2.  Same. — Threats^ — ^Threats  made  by  the  plaintiff  in  an  action,  that  he  will 
bring  other  actions  against  the  defendant,  afford  no  ground  to  the  lat- 
ter to  enjoin  the  further  prosecution  of  such  action.  Ih. 

INSANITY. 

See  Malicious  Prosecution,  1 ;  Will,  1  to  5. 

INSTRUCTION  TO  JURY. 

See  Bane:buftcy,  2 ;  Criminal  Law,  18,  20, 36,  38 ;  Evidence,  12 ;  Fraud, 
1;  Liquor  Law,  12;  Marriage;  Mortgage,  11;  New  Trial,  2,4,5, 
10.  12 ;  Partnership,  4 ;  Practice,  3, 13 ;  Principal  and  Agent  ; 
Will,  2. 

1.  New  Trial. — Error  in  giving  or  refusing  instructions  to  the  jury  is 
ground  for  a  new  trial,  but  can  not  be  independently  assigned,  as  such, 
on  appeal  to  the  Supreme  Court.  Eckleman  ▼.  miller^  88 

2.  Assumption  of  Fad. — An  instruction  to  the  ja^»  informing  them  what 
witnesses  have  testified  to,  is  erroneous.  Killian  y.  E^enmanny  480 

INTEREST. 

See  Cities  and  Towns,  4 ;  Contract,  8. 

Allowed  mthout  Ckmtraet. — Interest  may  be  allowed  in  an  action  for  money 
due,  where  payment  has  been  unreasonably  delayed,  even  where  it  has 
not  been  stipulated  for.  KiUian  v.  Eigenmann,  480 

INTERLOCUTORY  ORDER. 
See  Supreme  Court,  25,  26. 

INTERROGATORY  TO  JURY. 
See  Contract,  6 ;  Replevin. 

1.  Answers. — Verdid. — Unless  the  answers  of  a  jury  trying  a  cause,  to  in- 
terrogatories, are  inconsbtent  with  their  general  verdict,  the  latter 
must  stand.  Alexandjer  v.  The  North -Western,  etc.  University,  466 

2.  When  Boused. — Practice. — ^The  court  may  refufle  to  submit  interroga- 
tories to  a  jury,  which  they  are  asked  to  answer,  not  in  the  event  that 
they  return  a  general  verdict,  but  absolutely.  Kiilian  v.  EUgenmann,  480 
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3.  By  Court. — Diaeretion, — The  court  may,  of  its  own  motion,  put  proper 
interrogatories  to  a  jury ;  but  an  abuse  of  this  power  will  oe  error.  lb. 

INTOXICATION. 
See  Railboad,!!,  12. 

JOINDER. 
See  Nbglioence. 

JUDGMENT. 

See  CKDaKAL  Law,  40;  Divoiice,  4,  5,  6;  EviDENCEy  13  to  16;  Fobicbr 
Adjudication,  1 ;  JufimcE  of  the  PEACSy  2 ;  Pabtieb  ;  Pabtvebship, 
2 ;  Pleading,  9, 16. ;  Pbactice,  1 ;  Pbincifai.  and  Surkty,  2 ;  Real  Es- 
tate, AcnoN  TO  Recover,  1 ;  Sfbcific  Pebfobicang]^  2,  3 ;  Statdte 
OF  LnoTATiONB,  3  to  7  j  SuFBEME  GouBT,  18,  24,  25 ;  Taxxb^  3 ;  Tubs- 
FiKE,  10 ;  UsuBT,  4 ;  Vendob  and  Pubchaseb,  3. 

1.  '^Qff' — ^  judgment  rendered  against  a  defendant  who  has  pleaded  a 
set-on  is  one,  in  effect,  for  the  amount  of  both  judgment  ana  set-oC 

Suriver  y.  Bowen,  266 

2.  AmendmenL — Nunc  I^o  !Z\(ne.~Where,  by  mistake,  the  name  of  a 
party,  against  whom,  with  others,  a  judgment  has  been  rendered,  is 
omitted  from  the  entry  of  such  judgment,  such  mistake  may,  on  proper 
notice  to  all  concerned,  be  corrected  at  any  time  by  a  nunc  pro  tunc 
entry,  if  there  be  some  preceding  entry  in  the  original  cause,  by  which 
the  correction  may  be  made.  Bales  v.  Browji,  282 

3.  PretumpHon, — SMement, — Matters  of  account  existing  between  parties 
prior  to  the  rendition  of  a  money  judgment  in  favor  of  one,  against 
the  other,  are  presumed  to  have  been  settled  before  its  rendition. 

Dodds  V.  Dodds,  293 

4.  Scone. — Payment, — Lapse  of  Time. — The  mere  lapse  of  almost  three 
years'  time  from  the  rendition  of  a  judgment  is  not  ground  for  pre- 
suming that  it  has  been  paid.  /6> 

6.  Amendment, — Motion  not  Demurrrtble. — A  complaint  to  correct  the 
amount  of  a  judgment  should  be 'regarded  as  a  mere  motion  for  that 
purpose,  and  is  not  subject  to  be  tested  by  demurrer^  nor.  on  appeal 
to  tne  Supreme  Court,  bv  an  assignment  of  error  that  it  is  insufficient. 

Latta  V.  Griffith,  329 

6.  Same, — «7tfrM(2ic^ion.— -Where,  in  such  case,  a  complaint  in  the  ordinary 

form  has  been  filed  in  the  court  in  which  the  judgment  was  rendered,, 
allef^ng  the  nature  and  amount  of  the  mistake,  such  court  has  juris- 
diction of  the  subject-matter,  and  power  to  make  the  proper  correc- 
tion Tb. 

7.  Same, — Notiee, — ^Where  notice  of  such  proceeding  is  given  to  the  de- 
fendant, by  service  of  summons  in  a  county  adjoining  that  wherein  such 
action  is  pending,  four  days  prior  to  the  term  at  which  it  is  to  be  heard, 
such  notice  is  reasonable,  and  gives  to  the  court  jurisdiction  of  hm 
person,  and  if  he  fail  to  appear  he  may  be  defaulted.  Ib,^ 

8.  AUaddng  CoUalerally, — Process. — Evidence. — Though  the  record  of  a 
judgment  offered  as  evidence  in  a  cause  fails  to  show  that  the  judg- 
ment defendant  had  been  served  with  summons,  yet  it  can  not  be  at- 
tacked collaterally.  Goar  v.  Maranda,  339* 

9.  Review  of. — A  complaint  to  review  a  judgment  for  alleged  error  of  law, 
apparent  on  the  face  of  the  record,  must  contain  a  complete  transcript  ot 
all  the  pleadings  and  proceedings  of  the  cause  wherein  such  judgment 
was  rendered.  Ooar  v.  Onxvens,  36& 

10.  Same. — ^Where  such  complaint  to  review  does  not  show  that  exceptions 
were  duly  taken  to  theeirors  alleged,  it  is  insufficient  on  demurrer.  J6» 
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JURISDICnON. 

See  DivoBCE,  5,  7 :  Former  Asjudication,  1 ;  Judgment,  6,  7 ;  JvsacB 
.  OF  THE  Fbage,  6;  Practice,  15;  Supreme  Ck>URT,  15. 

t 

JUDICIAL  NOTICE. 
See  MoRTQAOE,  13 ;  Supreme  Court,  12;  Turnpikb,  7. 

JURY. 

See  Arbitration,  7;  CRiMiNAii  Law,  9, 19,  36 ;  LiquoR  Law,  11 ;  New 

Trial,  12. 

1.  Trial  hy, — ^The  provision  of  section  20,  article  1,  of  the  constitution  of 
this  State,  that  the  *^  right  of  trial  by  jury  shall  remain  inviolate," 
was  adopted  in  reference  to  the  common-law  right  of  trial  by  jury. 

Allen  V.  Andenon,  388 

2.  Same, — Partition. — Neither  party,  in  an  action  to  review  the  report  of 
commissioners  partitioning  real  estate,  can  demand  a  trial  by  jury  as 
of  right.  J&. 

JUSTICE  OF  THE  PEACE. 

See  Parties,  1;  Pleadino,  1,  2;  Railroad,  1,    9;  Replevin;  Supreme 

Court,  16. 

1.  Court  (f  Record. — ^The  court  of  a  justice  of  the  peace  in  this  State  is  a 
court  of  record.  Presder  v.  Turner,  56 

2.  Judgment, — Former  Adjudication, — A  judgment,  nnappealed  from,  ren- 
dered, in  an  action  on  a  promissory  note,  by  a  justice  of  the.  peace 
havinff  jurisdiction  of  the  subject-matter  and  parties,  where  the  con- 
stable's return  on  the  summons  issued  to  the  defendant  shows,  that^ 
more  than  three  days  prior  to  the  rendition  of  judgment,  it  haa  been 
''  served  by  reading,"  is  binding  on  the  parties  thereto,  is  conclusive 
evidence  oi  the  facts  therein  set  forth,  can  not  be  impeached  or  contra- 
dicted in  a  collateral  proceeding,  and  will  support  an  answer  of  for- 
mer adjudication,  pleaded  to  a  subsequent  complaint  on  the  same 
cause  of  action,  by  and  against  the  same  parties.  lb, 

3.  Same. — Where  a  judgment  has  been  so  rendered,  the  plaintiff,  alleging 
such  process  to  have  been  insufficient,  can  not  treat  such  judgment  as 
void,  and  maintain  another  action  against  the  same  parties,  on  such 
note.  Ih, 

4.  Same. — Principal  and  Surety. — ^Where  such  cause  of  action  has  been 
once  so  recovered  upon,  against  two  or  more  makers,  the  latter,  in  a 
subsequent  action  thereon  against  them,  by  the  same  plaintiff,  can  not 
plead  or  try  the  question  of  suretyship.  lb, 

5.  Relationship  to  Parties. — The  fact,  that  a  deceased  former  wife  of  a  party 
to  an  action  pending  before  a  justice  of  the  peace  was  the  aunt  of  the 
wife  of  such  justice,  does  not  aeprive  the  latter  of  jurisdiction  of  the 
cause,  whether  there  be  issue  of  such  marriage  alive  or  not. 

Troui  V.  Drawhom,  570 

6.  &mie.—4^n{<y.— Relationship  by  affinity  ceases  with  the  dissolution 
of  the  marriage  creating  it,  except  so  far  as  the  children  of  such  mar- 
riage are  concerned.  lb* 

KOKOMO,  CITY  OF. 
^  See  Citieb  and  Towns,  8. 

LANDLORD  AND  TENANT. 
See  Contract,  5;  Mechanic's  Lien,  1. 

LARCENY. 
See  Criminal  Law,  20,  36,  37. 
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LEASE. 
See  CoiriRACT,  9. 

LEVY. 
See  Pabtnxbshif,  2,  3,  (1. 

LICENSE. 
See  LiquoB  Law,  8,10  to  ISL 

LIEN. 
See  DxBCEircBy  2 ;  Pabtnebsbip,  3. 

UQUOB  LAW. 

1.  CbfMlttelumcU  £ai0.— Section  12  of  the  act  of  March  17th,  1875.  (1  B. 
S.  1876,  p.  869,)  "  to  regulate  and  license  the  sale  of ''  intoxicating 
liquors,  is  not  unconstitutional.  O'Dea  v.  The  Staiet  31 

2.  Sale. — A  person  having  no  license,  who  sells  intoxicating  liquor  in 
quantities  of  a  quart  or  more  at  a  time,  separating  that  sold  from  the 
bulk  out  of  which  it  is  drawn,  is  not  liable  to  a  prosecution  therefor, 
though  the  same  be  not  then  paid  for  bj  the  purcnaser,  but  charsed  as 
a  sale  on  account,  and  though  the  purchaser  take  away  less  uan  a 
quart,  leaving  the  remainder  so  separated,  subject  to  his  order. 

Dobs(m  V.  The  Stai/e^  69 

3.  Same, — Motive, — ^The  vendor,  in  such  case,  is  not  punishable,  whatever 
maj  have  been  his  motive  or  purpose  in  making  the  sale.  lb. 

4.  Sale  to  Minor. — Indictment. — An  indictment  for  selling  intoxicating 
liquor  to  a  minor,  alleging  him  to  have  been,  at  the  time  and  place  oi 
such  sale,  "  then  and  there  a  person  under  the  age  of  twenty-one 
years,"  is  sufficient.  Brinkman  v.  The  State,  76 

5.  Eoideviee. — Former  Convietion. — ^Evidence  of  a  former  conviction  is  ad- 
missible under  the  general  issue.  lb. 

6.  Same, — Once  in  Jeopardy. — ^Two  indictments  having  been  returned 
against  a  defendant,  each  charging  an  unlawful  sale  of  intoxicating 
liquor,  on  the  same  day,  to  the  same  person^  the  State,  on  the  trial  of 
the  first,  on  which  the  defendant  was  convicted,  introduced  evidence 
of  two  unlawful  sales  to  such  person,  made  by  the  defendant  on  the 
same  day,  without  any  election  tiaving  been  made  by  the  prosecuting 
attorney  as  to  which  of  such  sales  he  would  insist  upon  for  a  convic- 
tion. On  the  trial  of  the  second  indictment,  evidence  was  introduced 
by  the  defendant  of  such  former  conviction,  and  that  the  evidence  in 
each  prosecution  related  to  the  same  sales. 

Heldj  that  the  defendant  had  once  been  put  in  jeopardy,  and  that  a  con- 
viction on  the  second  indictment,  on  the  same  evidence,  was  errone- 
ous, lb. 

7.  Act  (f  1S7Z.— Section  12.'-'Constituiional  I«aw.--Section  12  of  the  act  of 
February  27th,  1873^  (Acts  1873^  p.  151,)  regulating  the  sale  of  intoxi- 
cating liquors,  etc.,  m  so  far  as  it  gave  a  right  of  action  to  any  one  in- 
jured in  person  or  property  by  an  intoxicated  person,  against  the  per- 
son causing  the  intoxication,  was  constitutional. 

Homing  v.  Wenddl,  171 

8.  Same.-^LieeMe. — A  person  licensed  under  the  provisions  of  such  act 
took  his  license  subject  to  all  the  restrictions  and  burdens  imposed  by 
such  section.  Jo. 

9.  Act  of  1876. — Section  20. — Action  by  Wife. — ^In  an  action  by  a  wife, 
against  a  person  licensed  under  the  provisions  of  the  act  of  March 
17th,  1875,  (1  B.S.  1876j  p.  869,)  r^ulating  the  sale  of  intoxicatinjg 
liquors,  etc.,  the  complaint  alleged  that  the  defendant  had  sold  intoxi- 
cating liquor  to  the  plaintiff's  husband  while  he  was  intoxicated. 
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wherebj^  he  became  crazed,  in  consequence  of  which  the  plaintiff  was 
injured  in  her  person  and  means  of  support. 

Hddy  on  demurrer  for  a  defect  of  parties,  that,  under  section  20  of  such 
act,  the  wife  may  maintain  such  action  without  joining  her  husband. 

Hdd,  also,  on  demurrer  for  want  of  facts,  that  such  actions  can  be  main- 
tained only  when  the  sale  complained  of  is  made  in  yiolation  of  such 
statute,  and  that  the  complaint  is  sufficient.  Mitehdl  v.  BaUSy  259 

10.  Meiailing  vfithout  License, —  Who  may  grant  LietMe, — An  indictment  for 
retailinpf  intoxicating  liquor  without  license  charged,  that  the'  sale 
complained  of  had  been  made  by  the  defendant,  without  haying  ''  pro- 
cured a  license  therefor  from  the  board  of  commissioners,"  etc. 

JBeldy  on  motion  to  quash,  that,  on  appeal  from  the  decision  of  a  board  of 
commissioners  on  an  application  for  such  license,  the  circuit  court 
may  grant  the  same  to  the  applicant,  and  that  therefore  the  indictment 
is  insufficient.  Meier  v.  The  Stale,  386 

11.  Applicaiion  for  License, — Juror. — Challenge, — ^Where,  on  appeal  to  the 
circuit  court  of  an  application  for  license,  a  juror,  on  being  •xamined 
as  to  his  competency  to  serve,  answers,  that  he  is  "  opposed  to  granting 
license  to  any  person,  under  any  circumstances,"  a  cnallenge  to  him 
for  cause  should  be  sustained.  Keiser  v.  Linee,  431 

12.  Same. — Immorality  of  Applicant, —  Unlawful  Sale. — ^The  fact  as  to  whether 
or  not  an  unlawful  sale  of  intoxicating  liquor,  made  by  the  applicant, 
is  such  an  immorality  or  unfitness  on  his  part  as  should  defeat  his  ap- 
plication, is  a  question  for  the  jury  alone,  the  decision  of  which  should 
not  be  influenced  by  an  affirmative  instruction  of  the  court.  Ih. 

13.  Sale  unthout  License. — A  sale  of  intoxicating  liquor  in  a  less  quantity 
than  a  quart,  without  license,  is  not  necessarily  an  unlawful  act.     /&. 

14.  Same, — Indictment. — Duplicity, — ^An  indictment  charged,  that  the  de- 
fendant, '*  not  being  then  and  there  licensed  according  to  the  laws  of 
Indiana,"  etc.,  unlawfully  sold  intoxicating  liquor,  in  a  less  quantity 
than  a  quart  at  a  time,  "  to  be  then  and  there  drunk,"  etc.,  on  the 
premises  of  the  defendant. 

Hddy  on  motion  to  quash,  that  the  indiciment  is  not  bad  for  duplicity. 
Hetd,  also,  that  the  indictment  sufficiently  avers  that  the  defendant  waa 
not  licensed  to  sell  intoxicating  liquors.  The  State  v.  Wickeyf  596 

LIMITATIONS. 
See  Statute  of  Loiitationb. 

MALICIOUS  PKOSECUnON. 

1.  InquieitUm  of  Luinaffy, — Damages. — One  who  maliciously,  and  without 
probable  cause,  institutes  or  procures  to  be  instituted  against  another 
an  inquisition  of  lunacy,  is  liable  to  the  latteif  on  his  discharge,  in  an 
action  for  malicious  prosecution,  for  all  damages  suffered  by  him  in 
excess  of  the  taxable  costs  of  sucn  proceeding.    Lockenow  y.  Sides,  360 

2.  Potrol  Evidence  of  Heeord. — On  the  trial  of  an  action  to  recover  damages 
for  an  alleged  malicious  prosecution  of  the  plaintiff  by  the  defendant, 
it  was  establiBhed  by  parol  evidence,  without  objection  by  the  defend- 
ant, that  he  had  caused  the  plaintiff  to  be  arrested  for  a  crime,  and 
that,  owing  to  the  failure  of  the  defendant  to  appear  as  a  witness 
against  the  plaintiff,  the  cause  had  been  continued  from  time  to  time, 
until  the  plaintiff  was  finally  allowed  to  go  at  liberty. 

MM,  that  the  evidence  sufficiently  shows  an  end  of  such  prosecution. 

Leever  y.  Hasiai,  423 

MAKDAMU& 
See  CmEB  A2n>  Towns,  4  to  10;  Taxeb,  4. 
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MARRIAOK 
See  Justice  of  the  Peace,  5. 

1.  Marriage  Oontraet, — Breach, — In  an  action  for  a  breach  of  a  marriage 
contract,  a  finding  by  the  jury,  that  "  there  was  a  marriage  contract 
made  between  the  plaintiff  and  defendant,''  is  a  finding,  in  effect,  that 
mutual  promises  of  marriage  were  made  by  the  parties,  and  therefore 
the  defendant  can  not  complain  that  the  court,  in  its  instructions  to 
the  jury,  referred  to  such  contract  as  a  promise  by  the  defendant  to 
marry  the  plaintiff.  WUdt  ▼.  Bogauy  453 

2.  Same, —  Damages. — The  defendant  in  such  action,  where  seduction 
under  promise  of  marriage,  and  the  birth  of  a  Dastard  child,  are 
allied  in  amrayation  of  damajges,  can  not  complain  of  an  instruction 
to  the  jury,  that  if  the  plaintiff  had  been  seduced  by  the  defendant 
under  such  promise,  and  had  given  birth  to  a  bastard  child  belonging 
to  him,  they  might,  in  assessing  the  plaintifTs  damages,  take  into  con- 
sideration the  plaintiff's  feelings,  pain  and  humiliation  in  giving 
birth  to  such  child,  but  not  the  care  and  cost  of  maintaining  and  edu- 
cating it.  lb, 

MARRIED  WOMAN. 

See  Husband  and  Wite. 

MECHANIC'S  LIEN. 

1.  Repairs. — Mechanic  Employed  by  Tenant. — NoUee, — In  an  action  by  a 
mechanic,  against  the  owner  oi  certain  separate  tracts  of  real  estate, 
and  his  tenant,  to  recover  for  the  value  of  labor  performed  by  the 
plaintiff,  in  repairing  one,  and  in  erecting  another,  building  on  such 
realty,  and  to  enforce  a  mechanic's  lien,  the  complaint  alleged  that 
the  defendants  were  'indebted  to  him"  for  the  value  of  such  labor; 
that  it  had  been  performed  at  the  request  of  the  tenant;  that  the 
landlord  "was  aware  of  and  consented  to"  the  making  of  such  im- 
provements ;  that  the  same  were  made  while  the  premises  were  occu- 
pied, "  free  of  rent,"  by  the  tenant,  who  was  then  and  there  engaged  in 
nis  individual  business ;  that  the  tenant,  "with  the  knowledge,  consent 
and  assistance  of"  the  landlord,  was  making  improvements  on  such 
premises ;  that  plaintiff's  labor  had  been  performed  as  a  neoessarv 
part  thereof ;  and  that  the  plaintiff  had  filed  for  record  a  notice  of  his 
intention  to  hold  a  lien  on  the  whole  of  such  realty,  for  the  entire 
value  of  such  labor. 

Heidy  on  joint  demurrer,  that  though  the  cause  of  action  stated  in  the  com- 
plaint is  only  sufficient  to  authorize  a  personal  judgment  against  the 
tenant,  the  demurrer  should  be  overruled. 

Held^  also,  on  separate  demurrer  by  the  owner,  that,  on  the  facts  stated  in 
the  complaint,  he  is  not  personally  liable. 

Held,  also,  that,  on  the  facts  stated,  a  mechanic's  lien  against  such  realty 
can  not  be  enforced. 

Held,  also,  that  the  notice  of  such  intended  lien  is  insufficient. 

Hdd,  also,  that,  by  section  648,  (2  R.  S.  1876,  p.  267,)  concerning  me- 
chanics' liens,  a  mechanic's  lien  can  not  be  acquired,  as  against  the 
owner  of  real  estate,  for  repairs  made  by  the  mechanic,  on  a  contract 
with  the  tenant. 

Held,  also,  that  a  lien  for  the  total  value  of  such  repairs  and  the  labor 
on  such  new  building  can  not  be  enforced  against  such  buildings, 
either  separately  or  jointly.  Wilkeraon  v.  Rutt,  172 

2.  Personal  Liability  af  Oumer. — The  owner  of  a  building  erected  under  a 
contract  between  him  and  a  contractor  is  not  liable  to  a  sub-contractor, 
in  an  action  by  him  on  account  merely,  for  work  and  labor  done  on, 
and  materials  furnished  for,  such  building,  at  the  request  of  the  con- 
tractor. The  OUy  of  Crawfordmntte  v.  Brundage,  262 
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8.  JPUading. — A  complaint  to  enforce  a  mechanic's  lien  for  the  value  of 
labor  and  materials,  which  does  not  aver  that  the  labor  was  done  on, 
and  the  materials  furnished  for,  the  building  against  which  the  lien  is 
sought,  is  insufficient.  Ih, 

4.  Notice, — Recording. — A  notice  of  intention  to  hold  a  mechanic's  lien 
npon  a  building  must  be  duly  recorded  within  sixty  days  after  the 
completion  of  the  same.  lb. 

6.  Notice. — Burden  of  Proof. — A  mechanic's  lien  for  labor  or  materials  can 
not  be  enforced  unless  the  notice  of  such  lien  has  been  filed  for  record 
within  sixty  days  after  the  completion  of  the  labor  or  the  furnishing 
of  the  material;  and  that  fact  must  be  affirmatively  shown  by  the 
person  seeking  the  enforcement  of  such  lien.    KUlian  v.  Eigenmann,  480 

MINOR. 
See  CEiMiNAii  Law,  41,  42 ;  Divobce,  !»  2,  3 ;  LiquoB  Law,  4. 

MISJOINDER. 
See  Ck>MTRACT,  10 ;  Nbglioence,  1  to  4 ;  Pleadino,  7. 

MISTAKE. 
See  MomoAOE,  2. 

MORTGAGE. 
See  Decedsntb'  Estates,  12 ;  Husband  aitd  Wife,  1 ;  Pleadiko,  18, 15 ; 

REDEBfPnON  ;  VlSSDGR  AND  PUBCHAJSER,  3. 

1.  Foredomre. — Supreme  Court. — Where,  in  an  action  to  foreclose  a  mort- 
gaffe  on  land,  judgment  is  rendered  hj  default  against  a  party  made 
derondant  to  answer  as  to  his  interest  in  the  premises,  he  can  not  com- 
plain thereof,  on  appeal  to  the  Supreme  Court,  if  the  record  does  not 
disclose  that  ne  had  any  interest  therein.  iaker  y.  Armatrongf  189 

2.  Mittahe. — Action  to  JR^orm. — Where,  in  an  action  to  reform  and  fore- 
dose  a  mortgage  on  real  estate,  to  which  several  successive  holders, 
under  the  mortgagor,  of  the  equity  of  r^emption  are  made  parties,  the 
Supreme  Court,  on  appeal,  where  the  evidence  is  not  in  the  record,  and 
where,  under  the  pleaaings,  all  the  equities  between  the  parties  might 
have  been  given  in  evidence,  will  presume  in  favor  of  the  record.    lb. 

8.  Beoording  Assignment. — Prior  to  the  taking  effect  of  the  act  of  March 
6di,  1877,  (Acts  1877,  Reg.  Sess.,  p.  99,)  which  provides  for  recording 
assignments  of  mortgages,  there  was  no  statute  requiring  such  record 
and  making  it  notice,  and  therefore  assignees  were  guilty  of  no  laches 
in  not  recording  assignments  made  theretofore.       Vixon  v.  Hunter^  278 

4.  Foredoture  by  Attignee. — Junior  Mortgage. — Former  Ac^judieation. — 
In  an  action  ror  foreclosure,  prior  to  the  taking  effect  of  such  act,  by 
an  assignee  who  had  not  placed  his  assignment  on  record,  against  the 
mortgagee,  mortgagor  and  a  junior  mortgagee,  the  latter  answered, 
that  theretofore,  after  the  date  of  the  assignment  to  the  plaintiff,  in  an 
action  by  a  third  person  against  the  senior  mortgage  and  the  mort> 
gagor,  such  senior  mortgage  had  been  adjudged  satisfied,  and  that,  re- 
lYixig  upon  such  decree  and  without  notice  of  the  assignment  to  plain- 
tiff, he  had,  in  good  faith,  taken  his  mortpige. 

Held,  on  demurrer,  that  the  answer  is  insufficient.  lb. 

6.  Foredoeure. — Promwsory  Note. — Mortgage  by  Assignor  to  Asaignee. — ^The 
payee  of  certain  promissory  notes,  having  assigned  the  same  to  another 
by  a  blank  endorsement,  executed  to  the  assignee,  to  secure  the  pay- 
ment of  such  notes,  a  mortgage  on  certain  real  estate,  conditioned  that 
if  the  payee  "  shall  pay  said  notes  according  to  their  tenor  and  efiect, 
or  cause  the  same  to  be  paid,  this  mortgage  shall  be  void,"  ete. 

Hdd,  in  an  action  upon  such  note,  and  to  foreclose  such  mortgage,  by  the 
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aasignee,  against  the  maker  and  pa^^  that  the  plaintiff  ia  entitled  to 
personal  judgment  aeainat  both  aefenaants  for  the  amonnt  dae  on  each 
note,  to  forecloeure  01  aach  mortgage  against  the  pa3ree.  and  to  ezeca- 
cution  over  against  the  maker  for  any  part  of  such  juogment  remain- 
ins  unsatisfiea  by  the  sale  of  the  mortgaged  premises. 
Hddf  luso,  that  the  liability  of  such  payee  is  primary,  and  not  merely  that 
of  an  endorser.  Mobertaon  v.  CBmbu,  420 

6.  Indemnity, — Submntent  Eneumbranee. — ^Where  the  owner  of  real  estate, 
in  consideration  01  the  agreement  of  another  to  become  an  endorser, 
to  a  specified  amount,  01  negotiable  paper  of  the  former,  excecutes  to 
the  latter  a  mortgage  on  such  real  estate,  to  indemnify  him  a^;ainst 
loss,  not  only  from  such  future  endorsements,  but  also  from  smiilar 
endorsements  already  made,  such  future  endorsements,  when  made,  re- 
late back  to  the  execution  of  such  mortgage,  and  are  yaJid  liens  against 
encumbrances  placed  upon  the  mortgaged  property  subsequent  to  the 
execution  of  such  mortgage,  by  persons  haying  either  actual  or  con- 
structive notice  thereof,  though  such  endorsements  be  made  by  the 
mortgasee  subsequent  to  the  placing  of  such  encumbrances,  and  with 
notice  Uiereof .  Brinhneyer  y.  HelbUng,  435 

7.  Bdeaae  iVoeureci  by  Fraud. — Subaequeni  JVuicAaser. — In  an  action  by  the 
holder  of  a  mortgage  on  real  estate,  to  foreclose  it  against  the  mort- 
gagor and  the  owner  of  the  equity  of  redemption,  the  complaint  al- 
le^d,  that,  prior  to  the  conveyance  of  such  equity,  the  plaintiff  had 
b^n  induced  to  execute  a  release  of  his  mortgage,  by  the  false  and 
fraudulent  representations  of  the  mortgaffor,  that  he  had  negotiated 
with' a  third  person  for  a  loan  on  such  land,  with  which  to  pay  the 
plaintiff's  debt,  but  that,  to  secure  such  loan,  plaintiff  must  release 
nis  mortgage,  so  that  the  mortgagor  could  execute  a  first  mortgage  to 
such  third  person  for  such  loan,  with  which  he  promised  at  once  to 
pay  the  plaintiff's  debt ;  that  the  mortgagor  had  nevermade  any  such 
negotiation*:  and  that,  on  the  release  01  such  mortgage,  he  had  con- 
veyed such  land  to  his  codefendant,  who  yet  owed  the  purchase-money 
therefor. 

Hdd,  on  demurrer,  that  fraud  In  the  mortgagor  is  sufficiently  charged,  and 
that  the  complaint  is  sufficient  as  to  TOth  defendants. 

/Season  y.  Hadley,  509 

8.  Same, — ParHte. — Where,  by  a  simple  answer  to  the  complaint  in  sach 
action,  the  defendant  owner  of  the  equity  of  redemption  admits  the 
purchase  of  such  land  for  a  certain  sum,  and  allies  that  he  had 
executed  to  the  mortgagor  his  promissory  note  therefor,  and  that  the 
same  had  been  sold  and  assigned  to  a  certain  person,  without  notice 
of  such  mortgaffe,  it  was  not  error  to  strike  out  of  such  answer  a 
prayer^  that  such  assignee  be  made  a  party  to  the  action  to  answer  as 
to  his  interest.  lb. 

9.  Same. — A  reply  to  such  answer,  alleging  the  same  facts  as  those  set 
out  in  the  complaint,  and  averring  that  such  conveyance  had  been 
made  by  the  mortgacor  to  his  codefendant  with  the  full  knowledge 
by  the  latter  of  Bucn  fraud,  is  sufficient  on  demurrer.  /6. 

10.  Same, — Conaideration  for  AasignmenL — ^A  reply  to  such  answer,  allc^ng 

that  such  promissory  note  had  been  assigned  to  a  person  who  received  J 

it  without  giving  any  new  consideration  therefor,  but  simply  in  dis- 
charge of  an  existing  debt  then  due  from  the  mortgagor  to  the  assignee, 
is  insufficient.  lb. 

11.  Estoppel. — The  court,  in  such  cause,  instructed  the  jury,  that^  if  the 
mortgagor  had  not  committed  the  fraud  alleged,  the  owner  of  the 
equity  of  redemption  was  not  liable  to  the  plaintiff;  that  if  he  had 
committed  such  fraud,  but  the  owner  of  the  equity,  without  knowl- 
ed^  thereof  and  before  the  assignment  of  such  note,  had  induced  the 
assignee  to  take  such  assignment  by  assuring  him  that  he  had  no  de- 
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fence  thereto  and  would  pay  him^  at  maturity,  then  he  was  estopped 
from  asserting  any  defence,  as  against  the  assimee,  and  was  not  liable 
to  the  plaintiff;  but  that,  if  he  had  given  the  assignee  no  such  as- 
surances before  such  assignment,  he  was  liable  for  the  amount  of  such 
note  to  the  plaintiff,  notwithstanding  the  good  faith  of  himself  and  the 
assignee,  and  notwithstanding  any  thing  occurring  after  the  assignment ; 
and  that  such  recovery  by  the  plaintiff  would  M  a  good  defence  to  an 
action  against  him  on  such  note  by  the  assignee. 
Hddy  that  the  instruction  was  right.  lb, 

12.  Description. — Action  to  Quiet  Title. — Oonvei/ance, — -A  mortgage  to  the 
State,  executed  for  a  loan  of  school  funds,  simply  describcia  the  prem- 
ises mortgaged  by  subdivisions,  without  naming  the  county  and  State 
wherein  they  were  located. 

Hddf  in  an  action  by  the  mortgagor  to  quiet  his  title,  against  a  purchaser 
of  the  mortgaged  premises  at  a  sale  thereof  by  the  county  auditor,  that 
the  mortgage  is  void  for  uncertainty  in  the  description  of  such  prem- 
ises, and,  therefore,  that  such  sale  by  the  auditor  was  a  nullity,  and 
vested  no  title  in  the  purchaser.  Murphy  v.  ^endlrtcAs,  593 

13.  Same, — Congressional  Survey, — ^The  congressional  survey  of  the  lands 
lying  north-west  of  the  Ohio  river,  under  the  various  acts  of  Congress, 
is  part  of  the  public  law,  of  which  the  courts  of  this  State  must  take 
notice.  lb. 

MURDER. 

See  Cbiminai«  Law,  15  to  18. 

NAME. 
See  Cbiminal  Law,  22,  23,  28 ;  Pi^EADmo,  1. 

NATIONAL  BANK. 
See  Decedents'  Estates,  8. 

NEGLIGENCE. 
See  Pleading,  3. 

1.  JRirefi^  Wife  and  Child. — Joinder  of  Actiom. — Where,  by  means  of  the 
same  negligent  act  of  one  jperson,  bodily  injuries  are  inflicted  upon 
another,  his  wife  and  his  minor  child,  resulting  in  the  loss  to  him  of 
his  wife's  services,  and  the  expenditure  by  him  of  means  and  labor  in 
healing  and  caring  for  himself  and  his  child,  all  constitute  but  a  single 
cause  of  action,  and  may  be  united  in  a  single  paragraph  of  a  com- 
plaint for  damages.  The  Oineinnal^  etc.,  B.  B.  Co.  v.  Ok«8ter,  297 

2.  Same. — Deaih  of  Child. — JMt^oinder  of  Actions. — An  action  by  the  father, 
to  recover  damages  for  the  death  of  his  minor  child,  caused  by  the 
negligence  of  another,  is  statutory,  and  can  not  be  joined  with  an  ac- 
tion by  him  to  recover  for  personal  injuries  received  by  himself,  though 
caused  by  the  same  negligent  act.  lb. 

8.  Same. — Jhv/ctiee. — Motion  to  Separate. — Where  a  complaint  contains  sev- 
eral causes  of  action,  a  proper  motion  to  separate  them  will  lie;  but,  if 
made  too  broad,  it  snould  be  overruled.  Ih. 

4.  BaUroad. — Pteadvng, — Motion  to  make  Specific. — In  an  action  against  a 
railroad  company,  to  recover  damages  tor  injuries  received  by  the 
plaintiff  while  travelling  on  the  defendant's  road,  allesed  to  have  been 
caused  by  the  negligence  of  the  defendant,  the  complaint  alleged,  that, 
''without  any  fault,  carelessness  or  negligence  on  his  part,'"etc.,  the 
car  in  which  he  was  riding  was,  "  by  and  through  the  fault,  careless- 
ness and  negligence  ol"  the  defendant,  her  agents  and  employees, 
thrown  from  the  track,  thereby  causing  the  injuries  complainea  oL 

Held,  on  demurrer,  that  the  allegation  of  neglig^ence  is  sufficient. 

Heldy  also,  that  a  motion  to  make  the  complaint  more  specific  in  its  al- 
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l^ation  of  negligence  on  the  part  of  the  defendant  should  have  been 
suBtained.  Ih, 

NEW  TRIAL. 

See  Gbihinai*  Law,  7, 10, 11, 12 ;  Evidenge,  9  ;  LsBrsocrnoxr  to  Jubt,  1 ; 
Pbacxick,  3,  6, 9, 13, 17 ;  Supreme  Ooubt,  6,  7,  9, 18, 17. 

1.  MoHon. — Evidence. — A  motion  for  a  new  trial,  baaed  upon  the  all^^ed 
erroneous  admiraion  or  exclusion  of  evidence,  must  clearW  specify 
the  evidence  in  question.  Grant  v.  West/aUf  121 

2.  iSliifi«. — InstrueUon  to  Jury, — A  motion  for  a  new  trial,  based  upon  the 
all^[ed  erroneous  giving  or  refuRal  of  an  instruction  to  the  jury,  must 
clearly  specify  the  instruction  in  question.  /6. 

3.  How  Many  for  Same  Cause. — Where  two  new  trials  have  been  granted 
in  the  same  cause,  to  the  same  party,  by  either  the  Qrcuit  or  Supreme 
Court^  exclusively  for  any  of  the  reasons  specified  in  section  352  of  the 
practice  act,  another  new  trial  can  not  be  granted  to  him  for  any  of 
the  reasons  specified  in  such  section ;  but  even  then  the  latter  court 
may  reverse  a  judgment  for  erroneous  rulings  of  the  court  below  on 
the  pleadings,  or  on  other  matters  which  do  not  constitute  reasons  for 
a  new  trial,  although  the  reversal  may  result  in  another  trial  of  the 
cause  on  its  merits.  Headnck  v.  WiMhari,  129 

4.  Motion. — Cauee. — A  motion  for  a  new  trial,  based  upon  alleged  error 
in  the  exclusion  of  evidence,  the  giving  of  instructions  to  the  jury,  or 
of  law  oqpurring  at  the  trial,  must  specify  particularly  the  error  com- 
plained of.  '  Vaughn  v.  FerraUj  182 

5.  Exeejplum  to  Instruction. —  When  Taken. — ^The  giving  of  an  erroneous 
instruction  to  the  jury  must  be  excepted  to  before  the  return  of  the  ver- 
dict, to  make  such  error  available  as  cause  for  a  new  trial ;  and  an 
omission  to  so  except  is  not  cured  by  an  exception  to  the  overruling  of 
the  motion  for  a  new  trial.  lb. 

6«  Cause. — Ruling  on  Demurrer. — ^Error  of  the  court  in  its  ruline  on  a  de- 
murrer is  not  cause  for  a  new  trial.  lAne  v.  Suber,  261 

7.  Evidence. — Where  the  evidence  is  not  in  the  record,  on  appeal  to  the 
Supreme  Court,  no  question  is  presented  as  to  whether  the  verdict  is 
sustained  by  the  evidence,  or  is  contrary  to  law.  lb. 

8.  Is  the  Verdict  Supported  by  the  Evidence  t — Rnlc  in  Cireu.it  Court. — ^A  mo- 
tion for  a  new  trial,  upon  the  alleged  ground  that  the  evidence  is  in- 
sufficient to  support  the  verdict,  should  be  granted  by  the  circuit  court, 
unless  it  clearly  appears  that  substantial  justice  has  been  done. 

Christy  v.  Holmes,  314 

9.  Same. — Bute  in  Supreme  Court. — ^Where  the  same  question  is  presented 
to  the  Supreme  Cx)urt,  on  appeal,  that  court  should  not  grant  a  new 
trial,  unless  it  clearly  appears  from  the  record  that  substantial  justice 
has  not  been  done.  76. 

10.  Instruction  to  Jury. — Error  in  refusing  instructions  asked  to  the  jury  is 
not  available  as  ground  for  a  new  trial,  where  the  court,  of  its  own 
motion,  gives  proper  instructions  covering  the  same  ground  as  those 
refused.  Gebhart  v.  Burhett,  378 

1 1.  Cause. — Motion  to  Dismiss. — ^The  ruling  of  the  court  on  a  motion  to  dis- 
miss an  action  is  not  ground  for  a  new  trial.  Bray  v.  Blacky  417 

12.  Miscofnduet  of  Jury. — ^The  fact  that,  when  retiring  to  consult  as  to  their 
verdict,  a  jury,  by  mistake,  took  to  their  room  the  instructions  of  the 
court  to  the  jury,  but  did  not  use  the  same,  is  not  flround  for  a  new 
trial.  Wilds  v.  Bogan,  453 
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NOTICE. 

See  Abbitration,  1,  2,  3 ;  CRiinNxi.  Law,  6;  Evidencx,  16 ;  Former  Ad- 
judication, 1 ;  Judgment,  2, 7, 8 ;  Mechanic's  Lien,  1, 5 ;  MoRTOAGSy 
3,  4,  6, 11;  Pabtnebship,  1 ;  Pleading,  3;  Principal  and  Surety, 
2 ;  Pbomissory  Note,  5,  8. 

NUNC  PRO  TUNC  ENTRY. 
See  Judgment,  2. 

OFFICEB. 
See  County  Clebk  ;  Mobtqage,  12;  Statute  of  Ldchatiqhb^  1,  2. 

PARENT  AND  CHILD. 
See  DiYOBCE,  1,  2,  3 ;  Negligence,  1,  2. 

PARTIAL  PAYMENTS. 
See  Contract,  8. 

PARTIES. 

See  Contract,  7 ;  Jubticb  of  the  Peace,  5,  6 :  Liquor  Law,  9 ;  Mob!T- 
gage,  8 ;  Promissory  Note,  10,  11,  12 ;  Real  Ebtatb,  AcmoH  to 
Reooyer,  2. 

1.  D^ect  of, — Pleading. — An  action  commenced  before  a  justioe  of  tha 

Seace,  on  a  judgment  in  favor  of  the  plaintiff  and  another,  against  the 
efendant  and  another,  without  any  allegation  in  the  cotnplaint  as  to 
whj  the  other  judgment  creditor  is  not  joined  as  a  co-plaintiff,  should, 
be  dismissed  on  motion  for  defect  of  parties  plaintiflb,  or  a  demurrer 
thereto  assigning  that  reason  should  be  sustained.    Gilbert  v.  AUen,  524 

2.  Same, — Demurrtr, — FUa  in  Abatement. — If,  in  such  case,  such  omitted 
judgment  defendant  be  living,  but  that  fact  does  not  appear  by  the  com- 

glaint^  an  objection  that  there  is  a  defect  of  parties  defendants  must 
e  presented,  not  by  demurrer,  but  by  a  plea  in  abatement  alleginr 
aucn  fact.  Jo. 

PARTITION. 

See  Adebiftion ;  County  Clerk;  Debcentb,  1 ;  Jury,  2. 

PARTNERSHIP. 
See  Decedents'  Estates,  9. 

1.  Di89ohUion, — Notice  of, — ReHring  Partrter. — A  retiring  partner,  who  de- 
sires to  avoid  liabibty  for  future  debts  of  the  new  firm,  which  mav  be 
contracted  by  it  to  persons  who  have  had  dealings  with  the  old  nrmj 
must  cause  notice  of  his  retirement  to  be  given  to  such  persons. 

Stall  V.  Oaaaady,  284 

2.  Indimdual  Debts, — Levu  on  Parinenhip  Properly. — ^An  execution  creditor 
of  an  individual  member  of  a  copartnership,  having  caused  property 
.of  such  copartnership  to  be  levied  on  by  an  officer,  to  satisfy  nis  debt, 
was,  together  with  such  officer,  on  application  of  another  partner,  tem- 
porarily enjoined  from  making  sale  until  the  partnership  debts  had 
oeen  paid,  and  directed  to  deliver  such  property  to  a  receiver  ap- 
pointed in  such  proceeding  to  settle  the  partnership  affairs.  On  appeal 
Dy  such  creditor  alone  to  the  Supreme  Court,  such  .injunction  was  re- 
versed as  to  him,  and  the  cause  remanded  for  further  proceedings. 
Such  receiver  having  subsequently  sold  such  property  and  reported  a 
distribution  of  the  proceeds  of  the  sale  to  the  partnership  creditors, 
such  execution  creditor  instituted  an  action  against  sncn  copartner 
and  his  surety,  on  the  bond  executed  by  them  to  procure  such  injunc- 
tion, to  recover  damages  resulting  therefrom. 

Heldf  that,  no  reversal  of  such  injunction  having  been  obtained  as  to  such' 
officer,  or  as  to  the  appointment  of  such  receiver,  and  such  creditor 
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haying  oontinned  to  be  a  party  to  such  action,  resulting  in  the  sale  of 
snch  property  and  the  distribution  of  the  proceeds  thereof,  the  judg- 
ment therein  rendered  after  such  reyersal.  tne  reports  of  such  sale  by 
the  receiver,  and  the  approval  thereof  oy  the  court,  were  competent 
evidence  against,  and  bound,  him.  DoMiUaai  v.  Ha/ray,  39S 

8.  Same, — Lien. — ^By  the  levy  of  his  execution  upon  partnership  property, 
the  creditor  of  an  individual  partner  acquires  no  interest  whatever  m 
the  property  itself,  but  only  a  lien  for  the  share  of  such  partner,  indi- 
vidually, in  the  surplus  remaining  after  all  partnership  debts  and 
prior  liens  shall  have  been  paid.  /6. 

4.  OontraeL — Losses, — A.  and  B.  entered  into  a  partnership  for  manufactur- 
ing purposes,  under  an  agreement  that  the  former  should  furnish  aU 
capital  necessary  for  the  purchase  of  machinery  and  material,  and  for 
carrying  on  the  partnership  business;  that  the  latter  should  superin- 
tend the  business ;  and  that  all  losses  should  "  be  borne  equally  bv 
them."  A.  purchased  certain  real  estate,  taking  the  title  in  himself 
and  erected  thereon  the  necessary  buildings  and  machinery,  at  his 
own  expense.  The  machinery  having  been  damaged  by  fire,  and  B. 
havine  sued  A.  for  an  accounting,  the  court  instructed  the  jury  that  B. 
should  share  equally  with  A.  in  such  loss. 

Hddf  that  the  instruction  was  not  erroneous.  Oadifie  v.  Tenbrooky  529 

6,  Ooneeyanee  by  <me  JPoainer. — A  conveyance  of  real  estate,  used  bv  and 
belonging  to  a  copartnership,  by  a  member  thereof,  passes  simply  his 
own  interest  therem.  Godaard  v.  BeKner^  532 

$•  Bedemption. — ^Where  copartnership  real  estate,  which  has  been  sold  on 
an  execution  issued  on  a  judgment  against  the  firm,  is  conveyed  by  a 
member  of  the  firm  to  a  grantee  who  redeems  the  same  from  such  sale, 
such  redemption  is  a  voluntary  payment  in  which  the  grantee  will  not 
be  protecteo.  and  such  real  estate  may  then  be  sold  on  execution  for 
any  unsatisned  balance  of  such  judgment.  Ih. 

7*  Same, — Estappd. — ^Where,  in  such  case,  the  purchaser  at  such  sheriff's 
sale  accepts  the  redemption-money  from  such  grantee,  his  certificate 
of  sale  from  the  sheriff  is  annullea,  and  he  is  estopped  from  afterward 
denying  such  grantee's  right  to  redeem.  Jh, 

PARTY-WALL. 

See  Contract,  6. 

PAUPER. 

Medical  AUendanee  Upon, — Liability  of  OowUy, — ^Where  no  physician  to  at- 
tend upon  the  paupers  of  a  countjr  has  been  employed  by  its  board  of 
commissioners,  or  where,  one  having  been  so  employed,  he  has  aban- 
doned such  employment,  the  trustee  of  a  civil  township  may^  employ 
a  physician  to  attend  upon  the  paupers  of  his  township  reauiring  med- 
ical treatment,  and  the  county  is  liable  to  such  physician  for  the  yalne 
of  services  rendered  by  him  under  such  employment. 

Qinner  v.  The  Boards  ete.,  15 

PAYMENT. 

See   OcarrBACT,  8;  Comnrt  Clerk;  Jttdgment,  4;  Pabthebship,   6; 

Statute  of  LnarAnosBy  4,  5,  6;  Taxes,  1. 

PEDLER. 
See  CrnEB  Ain>  Tovtnb,  1,  2. 

PERJURY. 
See  Criminal  Law,  4. 
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PETITION  FOR  REHEAMNa 
See  Evidence,  16. 

PHYSICIAN. 
See  Pauper. 

PLEADING. 

See  Abbetbatiok,  15 ;  Baitkruftcy  ;  Bastardy  ;  Citieb  and  Towns,  3,  4. 
6,  7,  9,  10,  11  to  15;  Contempt,  2;  Contract,  2,  9;  Decedent?^ 
Estates,  8,  9, 11 ;  Divorce,  8 ;  Former  Adjudication  ;  Fraud,  2 ; 
Judgment,  5,  9 ;  Liquor  Law,  9 ;  Mechanic's  Lien,  1, 3 ;  Mortgaos, 
4,  7  to  10;  Neulioence;  Parties;  Practice,  2,  5,  7,  11,  12,  16; 
Principal  aud  Agent;  Principal  and  Surety,  3;  Promissory 
Note,  1,  2,  4, 5, 10 ;  Railroad,  1,  9  ;  Real  Estate,  Action  to  Re- 
cover, 1,  2,  3;  Replevin;  Specific  Performance,  1;  Statute  op 
Limitations,  2,  3,  4, 7 ;  Supreme  Court,  2,  14,  19,  21 ;  Telegraph 
Company,  2,  3 ;  Turnpike,  1  to  4,  6 ;  Usury,  1 ;  Vendor  and  Pur- 
chaser, 2. 

1.  Namoi  of  Forties. — Justice  of  the  Peace. — A  complaint  filed  in  the  court 
of  a  jiiRtice  of  the  peace,  by  the  administrntor  of  a  decedent's  estate, 

•  set  out  the  initials  only  of  the  plaintiff'0  christian  name;  but  the  de- 
fendant, in  a  written  answer  by  him  filed,  set  out  the  full  names  of  all 
the  parties. 
Heidj  that  the  complaint  Wcis  defective,  but  that  such  defect  was  cured  by 
the  answer.  Sherrod  v.  Shirley^  13 

2.  BUI  of  Bartieular8.--^Where  in  such  action,  the  complaint  professes,  but 
fails,  to  set  out  a  bill  of  particulars  of  an  account,  on  which  the  ac- 
tion is  brought,  it  is  insufficient.  lb, 

3.  Thampihe. — Negligence. — ^In  an  action  against  a  turnpike  company,  to 
recover  damages  for  an  injury  received  bv  the  plaintiff  while  travel- 
linff  on  the  road  of  the  defendant,  alleged  to  have  been  caused  by  a 
defect  in  such  road,  which,  as  alleged,  the  defendant  had  negligently 
suffered  and  permitted  to  become  and  remain  out  of  repair,  the  facts 
alleged  in  the  complaint  showed,  that  prior  to  travelling  over  such 
road  and  receiving  such  injury,  the  plaintiff  had  notice  of  such  defect. 

Mddf  on  demurrer,  that  the  complaint  is  insufficient,  the  allegations  there- 
of showing  the  plaintiff  to  have  been  guilty  of  contributory  negli- 
gence. JoneeborOf  etc.,  Turnpike  Co.  v.  Baldwin,  86 

4.  Same. — Eoidence. — On  the  trial  of  such  action,  the  evidence  showed, 
that  the  plaintiff,  with  notice  of  such  defect,  and  with  an  opportunity 
to  have  avoided  injury  by  travelling  upon  another  and  equally  con- 
venient road,  had  passed  over  the  road  of  the  defendant,  merely  be- 
cause he  preferred  so  to  do,  and  had  been  injured  in  so  doing,  by  reason 
of  such  defect. 

Hdd,  that  he  was  guilty  of  contributory  n^ligence,  and  can  not  recover.  lb. 

5.  Same. — In  such  an  action,  facts  tending  to  establish  contributory  neg- 
ligence on  the  part  of  the  defendant  are  admissible  in  evidence  under 
the  general  denial,  without  being  specially  pleaded.  lb. 

6.  Former  Adjudication. — Ditmieaal. — In  an  action  against  the  makers  of 
a  promissory  note,  the  defendants  filed  an  answer  01  former  adjudication 
in  an  action  by  the  plaintiff,  against  the  defendants,  before  a  justice  of 
the  peace,  on  the  same  note,  vmerein  judgment  was  renderea  against 
but  one  of  the  defendants,  and  that,  on  appeal  by  him  to  the  circuit 
court,  the  action  was  there  dismissed  by  tne  plaintiff. 

Held,  on  aemurrer,  that  the  answer  is  insufficient. 

Held,  also,  that  such  dismissal  released  none  of  the  makers. 

WkUworth  V.  Sour,  107 

7.  Mi^oinder  of  Actions. — Supreme  Court. — No  judgment  can  be  reversed 
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for  error  comnutted  in  either  gastainiog  or  OTerrnling  a  demurrer  for 
xuiajoiDder  of  caases  of  action.  WUkanon  v.  Btuif  172 

8  Joint  Demurrer  by  AIL — If  a  complaint  affainst  two  or  more  defendants 
Btate  facts  constituting  a  good  cause  of  action  against  any  one  of 
them,  a  joint  demurrer  by  all,  for  want  of  sufficient  facts,  should  be 
overruled.  lb. 

9.  £!rroneou8  Judgment. — How  Objected  to. — ^Where,  bj  the  complaint, 
the  plaintiff  is  entitled  to  some  kind  of  relief  or  judgment  against  a 
defendant,  but  the  court  renders  a  judgment  different  from,  or  Defend, 
that  authorized  by  the  complaint,  the  defendant  may  avail  hunself 
of  the  error,  by  excepting  to  the  judgment  as  rendered.  lb, 

10.  I^raetice. — A  pleading,  replied  generally  to  the  whole  of  an  answer  of 
several  paragraphs,  is  not  insufficient  on  demurrer  merely  because  some 
of  such  paragraphs  require,  and  admit  of,  no  reply. 

Vaugkn  v.  Ferrall,  182 

11.  False  Return  by  Sheriff. — Widow, — Motion  to  Make  Certadn, — Complaint 
by  the  widow  of  a  testator,  against  the  sheriff  and  his  deputy,  alleging 
that  such  deputy  had  collected  a  certain  sum  of  money,  which  by  law 
belonged  to  her  as  widow,  on  an  execution  against  a  third  person  in 
favor  of  the  executor  of  her  husband's  estate,  and  that  sucn  deputy, 
having  fraudulently  forged  her  name  to  a  pretended  receipt  on  audi 
execution  for  such  money,  had  unlawfully  returned  such  execution  to 
the  clerk's  office  without  having  paid  her  the  same. 

Held,  on  motion  in  arrest  of  judgment,  that  the  complaint  is  sufficient  after 
verdict 

Hddf  also,  that,  to  have  reached  defects  in  the  complaint,  as  to  the  aver- 
ments of  ownership,  a  motion  to  cauBe  it  to  be  made  more  certain 
should  have  been  made  before  issue  was  joined. 

Doman  v.  Bedwmah^  219 

12.  Motion  in  Arrest. — A  motion  in  arrest  of  judgment  for  defects  in  a  com- 
plaint reacheR  such  only  as  are  not  cured  by  the  finding  or  verdict,  nor 
waived  by  failure  to  demur.  MeCormidc  v.  MUekdL,  248 

13.  Promissory  Note. — Mortgage. — In  an  action  on  a  promissory  note,  and 
to  foreclose  a  mortgage  on  real  estate,  a  demurrer  to  the  complaint,  for 
want  of  sufficient  facts,  should  be  overruled,  if  such  complaint  be  suffi- 
cient as  to  the  note,  though  insufficient  as  to  the  mortgage. 

Hodmire  v.  Ewan,  661 

14.  Practice. — Where  the  answer  in  an  action  consists  of  a  general  denial 
and  a  special  paragraph  amounting  only  to  a  genera]  denial,  there  is 
no  error  in  sustaining  a  demurrer  to  the  latter.  lb. 

16.  Mortgage  to  Indemnify. — A  debtor,  to  secure  a  debt  owing  to  A.,  having 
mor^^aged  to  the  latter  certain  real  estate  which  he  then  conveyed  to 
B..,  subseq^uently  mortgaged  certain  other  real  estate  to  a  surety  upon 
a  debt  owing  to  C,  with  a  provision  in  the  latter  mortgage,  that,  upon 
payment  of  such  debt  due  to  C,  such  surety  should  assign  such  morlr 
gace  to  B.,  to  secure  him  against  such  mortgage  held  by  A.,  and  pro- 
viding that  such  former  mortgajge  should  be  foriBclosed  "  upon  any 
proceedings  for  the  collection  of  either  debt  for  which  "  it  was  executed 
as  security. 

Heldf  in  an  action  by  A.,  to  collect  his  debt,  that  it  is  not  secured  by  such 
latter  mortgage,  and  that  he  is  not  entitled  to  foreclose  the  same.     lb. 

16.  Amended  Complaint.-- Relief . — Judgment. — ^By  the  filing  of  an  amended 
complaint,  the  original  complaint  is  superseded  and  forms  no  part  of 
the  record  of,  or  issues  in,  the.  cause,  and  relief  demanded  in  the  latter, 
but  omitted  from  the  former,  can  not  be  granted  by  the  finding  or 
judgment.  Westerman  v.  Foster,  408 

17.  Conveuance. —  CoTidition  Subsequent. — Where,  because  of  an  alibied 
breach  of  a  condition  subsequent  contained  in  a  conveyance  of  real 
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estate,  the  heir  of  a  deceased  grantor  seeks  to  recover  the  possession  of, 
and  to  quiet  his  title  to,  such  real  estate,  the  complaint  should  all^^e 
that  such  grantor,  at  the  time  of  making  such  conveyance,  was  seized 
in  fee-simple  of  such  real  estate.  Clark  v.  HoUon^  564 

18.  Same. — Entry, — The  complaint  in  such  action  should  also  alle^  an 
entrj  upon,  or  claim  to,  the  real  estate,  made  by  the  plaintifi)  prior  to 
bringing  suit.  lb. 

19.  Same. — Demand. — ^In  such  case,  a  demand  for  possession  of  the  real 
estate,  made  before  bringing  suit,  is,  in  this  State,  equivalent  to  an 
entry  thereon.  lb. 

PRACTICE. 

See  Abbttratiok  ;  Gontebcft;  Ck)i!n!RACT,  7, 10 ;  Cbihikax  Law,  3, 10, 21 ; 
Evidence,  1, 14, 15 ;  Instruction  to  Juey,  1 ;  Intebbooatoiueb  to 
Jury,  2;  Judgment,  2,  5,  6,  7  to  10;  Mortoaoe,  8;  Negligence; 
New  Trial;  Pleading,  1,  5,  7  to  12,  14,  16 ;  Promibbort  Note,  10, 
11, 12 ;  Real  Estate,  AcnoN  to  Rboover,  1  to  4 ;  Supreme  Court; 
Turnpike,  1 ;  Usury,  1,  3,  5. 

1.  Evidefice. — Foreign  Judgment. — Statute  of  Foreign  State. — On  the  trial  in 
the  circuit  court  of  an  action  upon  an  account,  commenced  before  a 
justice  of  the  peace,  the  defendant,  on  the  close  of  the  plaintiff's  evi- 
dence in  chief,  offered  in  evidence  a  transcript  of  garnishment  pro- 
ceedings before  a  justice  of  the  peace  of  a  foreign  state,  showing  a 
judgment  against  the  defendant  at  the  suit  of  a  creditor  of  the  plain- 
tiff, and  that  the  amount  thereof  had  been  paid  into  court  by  the  de- 
fendant, appropriated,  etc.,  but,  on  objection,  it  was  nnooncutionally 
excluded. 

Held,  that  such  ruling  was  erroneous. 

Hddf  also,  that  the  evidence  should  have  been  admitted,  upon  condition 
that  proof  would  be  introduced  that  the  law  of  such  state  conferred 
upon  the  justice  jurisdiction  to  render  such  judgment. 

The  PUttburgh,  etc.,  K  W,  Oo.  v.  Qmway,  52 

2.  Demurrer. — Form  of. — A  demurrer  to  a  reply  consisting  of  several  par- 
agraphs, assigning  that  "  neither  of  said  para^aphs  constitutes  a  good 
reply  to  said  answer,"  is  informal  and  defective,  and  should  be  over- 
ruled. Vaughn  v.  Ferratty  182 

8.  New  2Hd/. — Assignment  of  Error. — Error  in  refusing  to  give  an  instruc- 
tion asked  to  the  jury  is  cause  for  a  new  trial,  but  is  not  a  proper  as- 
signment of  error  on  appeal  to  the  Supreme  Court.   Freexe  v.  DePay^  188 

4.  Emdenee. — Where,  on  appeal  to  the  Supreme  Court,  neither  the  evi- 
dence, nor  the  instructions  given  to  the  jury,  are  in  the  record,  the  re- 
fusal of  the  court  below  to  give  to  the  jury  an  instruction  askeid  is  not 
available  as  error.  lb. 

6.  FUading. — Defective  Prayer. — An  objection  to  a  defective  prayer  for  re- 
lief must  be  presented,  not  by  demurrer,  but  by  a  motion  to  make  the 
pleading  more  specific.  BaJcer  v.  Armstrongj  189 

6.  New  Trial. — Evidence. — Objections  to  the  admission  of  evidence  given 
on  the  trial  of  a  cause  must  be  accompanied  by  a  statement  of  the 
ground  of  objection,  to  render  the  admission  of  the  same  available  as 
cause  for  a  new  trial,  or  on  appeal  to  the  Supreme  court. 

MiUer  v.  The  WHd  Od  0.  R.  Co.,  241 

7.  Motion  to  i^ri&e  Out. — A  motion  to  strike  out  part  of  a  pleading  should 
specify  some  reason  therefor.  Brinkmeyer  v.  Helbiing,  435 

8.  Evidence. — Where  the  evidence  is  not  in  the  record,  on  appeal  to  the 
Supreme  court,  no  question  is  presented  as  to  whether  or  not  the  ver- 
dict is  contrary  to  law  or  the  evidence,  or  as  to  the  amount  of  the 
damages  assessed.  Wilds  v.  Bogan,  453 

9.  Same. — New  Trial. — Cause. — Causes  assigned  as  grounds  for  a  new  trial, 
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alleging  the  improper  admusion  or  exclmdon  of   eridenoe,  shoald 
designate  the  particular  evidence  intended.  Ih. 

10.   BeoaUmg  Witness, — The  court,  during  the  progrera  of  a  trial  may,  in 
its  discretion,  permit  a  witness  who  has  onoe  testified  to  he  recalled. 

KiOiau  ▼.  EiotmrnoM^  480 


11.  Iirfomud  Demurrer, — ^The  sustaining  of  an  informal  demorrer  to  an 
insufficient  paragraph  of  answer  is  not  eround  for  reyersing  a  judg- 
ment rendered  upon  an  issue  formed  hj  the  general  denial. 

Davis  ▼.  Qreen,  493 

12.  Euidenoe, — Where  a  demurrer  is  Improperly  overruled  to  an  insufficient 
pleading,  but  all  the  evidence  admitted  thereunder  on  the  trial  was 
properly  admimible  under  other  pleadings,  such  error  is  not  available 
on  appeal  to  the  Supreme  Court.  Beagan  v.  Hadtey,  509 

13.  Instruetian  to  Jury. — Error  in  giving  or  refusing  instructions  to  the  jury 
is  proper  ground  for  a  new  trial,  but  can  not  be  assigned  as  error  on 
appeal  to  the  Supreme  Court.  /6. 

14.  Evidence. — Orom-Examinaiion. — ^Where,  on  appeal  to  the  Supreme  Court, 
it  does  not  appear  from  the  record,  that  a  conversation,  attempted  to 
be  elicited  on  cross-examination  as  occurring  in  connection  with  a 
matter  concerning  which  the  witness  has  testified,  had  occurred,  there 
is  no  available  error  in  the  refusal  of  the  court  to  permit  such  cross- 
examination.  Hcarper  v.  Harper^  547 

15.  Agreed  Gim.— Where,  under  section  386,  (2  R.  S.  1876,  p.  190,)  of  the 
practice  act  of  this  State,  an  agreed  case  is  submitted  by  the  parties, 
to  a  court,  for  decision,  *'  it  must  appear  by  affidavit  that  the  contro- 
versy is  real,  and  the  proceedines  in  good  faith,  to  determine  the  rights 
of  the  parties,"  or  the  court  will  have  no  jurisdiction  of  the  case. 

Momehesta-  v.  Dodge,  584 

16.  Same, — Evidence. — Agreed  SUUement  cf. — Where,  in  an  action  put  at 
issue  by  the  filing  of  pleadings,  an  agreed  case  is  submitted  by  the 
parties,  but  the  affidavit  required  by  section  386  of  the  practice  act  is 
not  filed  therewith,  such  agreement  can  only  be  regarded,  at  most,  as 
an  agreed  statement  of  evidence,  and,  if  such  evidence  fails  to  sustain 
the  material  allegations  of  the  complaint,  a  finding  must  be  made  for 
the  defendant.  Ih, 

17.  Some, — New  Trial. — ^The  correctness  of  the  finding  on  such  agreed 
statement  of  evidence  can  be  questioned  only  b^  a  motion  for  a  new 
trial,  and,  if  no  such  motion  be  made,  no  question  as  to  such  finding 
is  presented  to  the  Supreme  Court,  on  appeal.  76. 

PBESUMPTION. 

See  ADEMPnoK,  3 ;  Citus  and  Towns,  11 ;  Judgment,  3,  4 ;  Morioage, 

2;  Statute  of  LimttationB)  ^. 

PRINCIPAL  AND  AGENT. 

See  CmEB  and  Towns,  10 ;  Contract,  3,  4;  Dbukden'ib*  Estates,  8. 

Beat  EsUUe  Broker  Acting  for  both  Vendor  and  Vendee. — In  an  action  by  a 
vendor  of  certain  real  estate,  to  recover  for  moneys  alleged  to  have 
been  collected  by  the  defendant  as  the  broker  of  the  former,  and  un- 
lawfully detained,  the  defendant  answered,  that  the  plainti^  with  full 
knowledge  that  the  defendant  was  acting  as  the  broker  oi  the  pur- 
chaser in  making  investments  for  the  latter  in  real  estate,  had  em- 
ployed the  defendant,  at  a  stipulated  commission,  to  sell  such  real 
estate  at  a  specified  price ;  that  he  had  made  such  sale,  receiving  from 
the  purchaser  a  sum  exceeding  the  price  of  the  realty,  had  paid  such 
price,  less  his  commission,  over  to  the  plaintiff,  and  had  retained  the 
excess  as  the  price  of  his  services  rendered  to  the  purchaser  in  making 
the  investment. 
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JHMf  that  an  instruction  to  the  jury  tryins  such  cause,  that  such  answer 
admitted  the  possession  and  retention  by  the  defendant  of  moneys  re- 
ceived by  him  from  the  sale  of  such  real  estate,  was  erroneous. 

Hddy  also,  that,  in  such  case,  the  defendant  might  lawfully  receive  com- 
pensation lor  his  services  from  both  vendor  and  vendee. 

Alexander  v.  The  North-  Westem^  eto.,  UnivenUjfy  466 

PRINCIPAL  AND  SURETY. 

:8ee  Justice  of  the  Peace,  4 ;  Statute  of  Limitations,  2 ;  Vendob  and 

Purchases,  3. 

1,  Delivery  Bond. — Sale  of  Saretxfs  Property, — Where  the  real  estate  of  the 
surety  has  been  levied  upon  and  sold  at  sheriff's  sale,  on  an  execution 
issuea  upon  a  judgment  rendered  against  the  principal  and  surety  in 
a  delivery  bond,  in  an  action  thereon  for  a  breach  oi  its  condition,  the 
latter  may,  in  an  action  against  the  former,  recover  as  for  money  paid 
to  his  use.  CoUiM  v.  i^zns,  151 

:2.  Proteedmg  to  try  Suretyship. — Former  Ad^vdieatum. — Where,  in  an  action 
on  a  promissory  note  against  several  apparently  joint  makers,  one  of 
the  defendants  appears,  and,  upon  default  of  his  codefendants,  and 
without  any  notice  to  them  other  than  the  original  summons  in  the 
cause,  alleges,  and  obtains  a  judgment  against  them,  that  they  are 
piincipals  and  he  a  surety  only^  and  asks  and  obtains  a  decree  that 
execution  be  first  levied  on  their  property,  such  judgment  and  order, 
as  between  the  defendants,  are  utterly  voia  for  want  of  proper  notice, 
and  will  not  support  a  plea  of  a  former  adjudication  of  such  matter. 

Joyce  V.  Whitneyy  550 

3.  Same. — I^eadmg. — The  complaint  of  one  defendant  against  another,  to 
establish  the  alleged  suretyship  of  the  former,  is  not  a  mere  cross-com- 
plaint, but  is  a  new  and  original  proceeding  which  can  not  be  tried 
upon  the  summons  issued  by  the  plaintiff.  lb. 

PROCESS.  ^ 

ISee  Fobmeb  Adjudication,  1 ;  Judobcemt,  8 ;  Justice  of  the  Peace,  2 ; 

Pbincipal  and  Subety,  2,  3 ;  Railboad,  6. 

PROMISSORY  NOTE. 

.'See  Contract,  2,  3;  Former  Adjudication;  Husband  and  Wife,  1; 
Justice  of  the  Peace,  3,  4 ;  Mortgage,  5,  8  to  11 ;  Pleading,  6, 13 ; 
Specific  Performance,  4 ;  Usury,  1,  3. 

1.  Turnpike. — Astessmeni. — Estoppel. — ^The  defendant,  in  an  action  by  a 
a  turnpike  company  as  payee,  on  a  promissory  note,  answered,  admit- 
ting the  execution  of  such  note,  and  alleging  that  the  consideration  of 
the  same  was  an  assessment  upon  his  real  estate,  to  aid  in  the  con- 
struction of  the  plaintiff's  road,  but  averring  that  the  same  was  void, 
on  account  of  the  fact  that  the  assessors  of  mnefits  for  the  plaintiff's 
road  had  omitted  to  list  and  assess  certain  lands  within  one  and  one- 
half  miles  of  such  road,  and  that,  at  the  time  such  note  was  executed, 
the  defendant  did  not  know  of  such  omission. 

Held,  on  demurrer,  that  the  answer  is  sufficient. 

Heldj  also,  that  the  defendant  is  not  estopped,  by  having  executed  the  note 

in  suit,  from  attacking  the  validity  ot  such  assessment. 
Held,  also,  that,  if  such  assessment  has  since  been  perfected,  that  fact  should 

be  replied.  Maddy  v.  The  Sulphur  Springs^  etc.,  Turnpike  Go.,  148 

2.  Alteration. — Estoppel. — In  an  action  by  an  assignee,  on  a  promissory 
note  payable  in  a  bank  of  this  State,  where  the  defences  pleaded  by 
^he  defendant  maker  were  want  of  considerati9n,  and  that,  after  the 
execution  of  the  note  and  before  its  assignment,  the  payee  thereof, 
with  the  knowledge  of  the  plaintiff,  but  without  the  knowledge  or  con- 
sent of  the  defendant,  had  procured  the  execution  of  such  note  by  a 
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third  person,  the  plaintiff  replied,  that  before  procuring  sach  aaaign- 
ment  to  himself,  he  had  taken  such  note  to  the  defendant,  who,  in  an- 
swer to  his  enquiries  concerning  it,  informed  him  that  he  had  no  de- 
fence thereto,  and  would  pay  it,  and  that,  relying  upon  such  statements, 
the  plaintiff  had  procured  an  assignment  of  the  note,  for  value. 
jBeU,  on  demurrer,  that  the  reply  is  sufficient.  Vaughn  ▼.  FerraU,  182 

3.  Cheek, — I^viest. — No  protest  for  non-payment  of  a  check  drawn  upon  a 
bank  is  necessary,  to  render  the  drawer  liable  to  the  payee. 

Pollard  V.  Bcwen^  232 

4.  Same. — Copy. — The  protest  of  a  dishonored  check  is  not  a  written  in- 
strument which  can  be  made  the  basis  of  an  action,  and,  in  an  action 
by  the  payee,  against  the  drawer,  of  such  check,  a  copy  of  the  protest 
forms  no  part  oi  the  complaint,  and  can  not  aid  its  averments.        lb. 

5.  Same. — Notice  of  Non-Payment. — If,  in  such  action,  the  complaint  faila 
to  aver  that  the  defendant  has  been  notified  of  the  non-payment  of  such 
instrument,  or  alleges  no  excuse  for  the  failure  to  give  such  notice,  it 
is  insufficient  on  demurrer.  Ih. 

6.  Same. — DUigenee. — The  same  rule  applies  to  checks  as  does  to  bills  of 
exchange  and  endorsed  promissory  notes,  in  regard  to  the  diligence  to 
be  used  in  pref^enting  them  for  payment.  lb. 

7.  Same. —  Verbal  Agreement  not  to  PreterU. — A  verbal  agreement  between 
the  payee  and  the  drawer  of  a  check,  cotemporaneous  with  its  execu- 
tion and  delivery,  that  the  former  will  not  present  it  to  the  drawee  for 
payment  until  a  certain  time^  is  a  sufficient  excuse  for  a  delay  until  the 
time  specified  in  presenting  it  for  payment.  lb. 

8.  Samje. — Demand  and  Notice. — Remedy. — Demand  for  the  payment  of  a 
check,  and  notice  of  non-payment  of  the  same,  are  no  part  of  the  con- 
tract between  the  drawer  and  payee,  but  are  steps  in  the  legal  remedv 
of  the  latter.  lb. 

9.  AdminiMraior  or  EzemLor. — Personal  LiabilUy. — Where,  in  renewal  of  a 
matured  promissory  note  executed  by  his  decedent,  the  administrator 
or  executor  of  an  estate,  as  such,  executes  to  the  payee  a  new  promis- 
sory note,  he  thereby  becomes  personally  liable,  but  the  estate  is  not 
bound.  ComtkwaUe  v.  The  First  Naei  Bank,  etc.,  268 

10.  Action  by  Devisee. — Jtirfies. — In  an  action  upon  an  unendorsed  promis- 
sory note,  by  a  plaintiff  alleging  himself  to  be  the  owner  thereof  by 
devise  from  the  payee,  the  representative  of  the  latter  should  be  made 
a  party  defendant,  or  the  complaint  should  allege  that  there  is  no  such 
representative;  but  a  failure  to  object  to  such  defect  is  a  waiver 
thereof.  Bray  v.  Black,  417 

11.  Defect  df  Pariies. — Such  objection  is  not  presented  by  a  motion  to  dis- 
miss the  action  on  the  ground  of  the  insufficiency  of  the  complaint.  lb. 

12.  Capacity  to  Sue. — How  Qvestioned. — An  objection  in  such  case  that  the 

{>laintiff  has  not  legal  capacity  to  sue,  on  the  alleged  ground  that 
etters  of  administration  of  the  deceased  payee's  estate  have  not  been 
granted  to  the  plaintiff,  is  insufficient.  lb* 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  8. 

PROTEST. 
See  Promissory  Note,  3  to  8. 

QUO  WARRANTO. 
See  TvRNFiKE,  5. 
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RAILROAD. 

See  Cities  and  Towsb^  4  to  10;  Contract,  7 ;  I>ecbdests?  Estates,  2 ; 

Nbquqence,  4. 

1.  Pleading, — KUUng  Stock, — A  complaint  against  a  railroad  company  for 
injuring  or  killing  stock,  which  does  not  allege  that  such  injury  or 
death  was  caused  by  the  defendant's  locomotives,  cars  or  other  car- 
riages, is  bad,  even  in  the  court  of  a  justice  of  the  peace,  on  demurrer, 
motion  in  arrest,  or  motion  to  dismiss. 

The  PiUsburgh,  etc,,  R,  W  Co.  v.  TroxeU,  246 

2.  Freight, — Boads, — PooUtig  Oontrael  — Where,  pursuant  to  an  agreement 
between  connecting  railroads,  freight  is  received  by  one,  to  be  deliv- 
ered at  a  point  on  the  other  tor  a  sum  less  than  the  aggregate  regular 
charges  oi  both,  the  latter,  upon  receiving  such  freight,  must  deliver 
it,  at  such  point,  to  the  consignee,  upon  his  tendering  such  sum  to  the 
proper  agent  of  the  latter.     The  ^vangiille,  etc.,  R.  It.  Co.  v  Manh,  505 

3.  Same  — Where  no  such  agreement  exists,  and  freight  is  received  by  one 
of  such  railroads,  to  be  delivered  at  a  point  on  the  other  for  a  sum  less 
than  the  aggregate  re^lar  charges  of  both,  the  latter  company,  on  re- 
ceiving it  and  carrying  it  to  such  point,  must  deliver  it  to  the  con- 
signee, upon  his  tendering  such  sum,  provided  it  equal  the  regular 
charaes  of  the  latter,  whether  it  does  or  aoes  not  include  any  charges  for 
the  £rmer.  lb. 

4.  Same, — Replevin, — If,  in  either  of  such  cases,  snch  tender  be  refused, 
the  consignee  may  replevy  snch  freight.  lb. 

5.  Same. — Tender. — ^Where,  to  maintain  an  action,  a  tender  of  money 
must  be  first  made  by  the  plaintiff,  such  tender  must  be  kept  good  by- 
bringing  it  into  court.  Jo. 

6.  Killing  Stock. — Summons. — Appearance. — ^In  an  action  against  a  railroad 
company,  to  recover  for  live-stock  killed  by  the  cars  of  the  defendant, 
a  failure  to  serve  the  summons  on  the  defendant,  by  a  delivery  of  a 
copy  thereof  to  the  conductor,  as  required  by  statute,  is  waived  by  the 
appearance  of  the  defendant  to  the  action. 

The  Louimlle,  etc.,  R.  W.  Co.  v.  Stover,  559 

7.  Killing  Stock.-r-IAabUUy  cf  Lessee. — SUUtfule  Construed. — By  the  1st  sec- 
tion of  the  act  of  March  4th,  1863,  (1  R.  8. 1876^  p.  751,)  in  relation  to 
animals  killed  or  injured  on  a  railroad,  it  was  intended,  that^  where  a 
leased  railroad  is  run  or  controlled  by  a  lessee  thereof, ''  in  tne  corpo- 
rate name  of  the  owner,''  and  not  otherwise,  such  lessee  should  be 
liable,  jointly  or  severally  with  such  owner,  for  stock  killed  or  injured 
on  such  railroad,  by  the  cars,  etc.,  thereof,  at  a  place  where  the  same 
is  not,  but  ought  lawfully  to  be,  securely  fenced. 

The  Pittdmrgh,  etc.,  R,  W.  Co,  v.  Bolner,  572 

8.  Scone. — A  railroad  run  or  operated  by  a  lessee  thereof  in  ito  **  own 
name  "  is  not  liable,  under  such  statute,  for  stock  so  killed  or  injured. 

lb. 

9.  Same. — Evidence. — ^In  an  action  commenced  before  a  justice  of  the  peace, 

against  a  railroad  company,  to  recover  for  live-stock  all^ped  to  have 
been  so  killed  or  injured  by  the  defendant's  cars,  on  the  defendant's 
road,  where  the  same  was  not,  but  ought  lawfully  to  have  been,  se- 
curely fenced,  the  defendant  may  prove,  without  plea,  in  bar  of  the 
action,  that  such  road  was,  at  the  time  of  such  killing  or  injury,  owned 
by  another  railroad  company,  but  was  being  run  by  the  defendant,  as 
lessee,  in  her  own  name.  -   lb. 

10.  Passengers. — RegtdaHon. — Ticket — A  railroad  company  may  establish 
and  enforce  a  regulation  requiring  a  person  desirins  passage  on  its 
trains  to  procure,  and  to  exhibit  to  its  employees,  betore  entering  its 
cars,  a  ti<HEet  entitling  him  to  such  passage. 

The  PUt^rgh,  etc,  JR.  W.  Co.  v.  Vandyne,  676 
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11.  ifilosrieatiofi  af  ^isamger, — A  railroad  companj  maj  refaae  to  reoeiTe 
and  carry  as  a  paasenger  any  person  who  ia  eo  intoxicated  as  to  be  dia- 
l^usting,  ofiensive,  disagreeable  or  annoying,  as  long  as  he  oontinaes  in 
that  condition,  though  he  may  have  purchased  a  ticket  entitling  him 
to  passage.  lb. 

12.  &iine.--Slight  intoxication,  such  as  would  not  seriously  affect  the  con- 
duct of  the  passenger,  will  not  justify  a  railroad  company  in  refusing 
to  receiye  and  carry  him.  Ib^ 

RAPE. 
See  Criminal  Law,  22, 23. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLB. 

See  MoBTOAQE,  12;  Taxes,  2. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  CoNVETANCE,  1,  2 ;  Pleadino,  17. 

1.  Heading, — Diadaimer, — Chtts. — Where,  in  an  action  for  the  recovery  of 
real  estatOj  the  defendant  appears  and  answers,  disclaiming  all  inter- 
est in,  or  title  to,  the  premises  in  controversy,  and  alleging  the  posses- 
sion thereof  to  be  in  a  third  person^  not  a  party  to  the  action,  such 
answer  amounts  to  a  disclaimer,  entitling  the  defendant  to  a  judgment 
for  costs.  MeOaman  v.  Ooekran,  166 

2.  Making  New  Ihrties, — Amendmenl. — Upon  the  filing  of  such  disclaimer, 
the  plaintiff  in  such  action  filed  an  **  additional  paragraph  of  com- 
plaint," against  such  third  person,  asking  that  he  be  made  a  party  "  to 
answer  as  to ''  his  **  interest  in  and  to  the  land  mentioned  in  the  com- 
plaint against "  the  original  defendant, "  and  to  show  cause,"  if  any  he 
fiad,  "  why  plaintiff  should  not  have  judgment  for  possession  of  the 
land,"  ete.,  and  for  "  damages  for  being  kept  out  of  possession,"  etc 

Heldj  on  demurrer,  that  such  paragraph  of  complaint,  considered  either 
independently  or  as  an  amendment  to  the  original  complaint,  which 
was  in  the  orainary  form,  was  insufficient. 

Heidj  also,  ihat  each  paragraph  of  a  pleading  must  be  complete  within 
itself,  and  that  defects  therein  can  not  be  aided  by  reference  to  another 
paragraph.  lb, 

3.  UnUxMi  Detention, — Emderuse. — ^In  an  action  to  recover  real  estate, 
brought  under  the  provisions  of  the  acts  of  May  13th,  1852,  and 
March  4th,  1853,  (2  R.  S.  1876,  p.  662,)  *' concerning  the  unlawful  de- 
tention of  lands,"  etc.,  all  defences  may  be  given  in  evidence  without 
plea,  and,  therefore,  the  sustaining  of  a  demurrer  to  an  answer  in 
such  action  is  harmless.  Fbffenberger  v.  BUukxAcm/e^  288 

4.  SaofM, — Supreme  Cowrt, — Where,  in  such  action,  the  evidence  is  not  in 
the  record,  on  appeal  to  the  Supreme  Court,  no  question  is  presented 
by  the  overruling  of  a  motion  lor  a  new  trial.  lb, 

REAL  ESTATE,  ALIENATION  OF. 
See  Pabtnbbship,  5 ;  V ekdob  and  PuBCHAflKB. 

RECEIVER. 
See  Partnebship,  2. 

RECEIVING  STOLEN  GOODS. 
See  Crimikai.  Law,  35. 

RECORDING  INSTRUMENT.  ^ 

See  MEGHAinc's  Lien,  4 ,  MomoAox^  3. 
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RECOUPMENT. 
See  Usury,  2  to  5. 

REDEMPTION. 

See  Pabtnebshdp,  6,  7. 

By  Judgment  Orediior, — Real  estate  sold  at  sheriff's  sale  by  virtue  of  a  de- 
cree of  foreclosure  of  a  mortgage  thereon,  accompanied  by  a  personal 
judgment  against  the  debtor,  may  be  redeemed  by  the  iudgment  cred- 
itor, from  the  purchaser,  where  the  amount  realized  by  such  sale  is 
insufficient  to  satisfy  such  judgment.  Greene  v.  Docmef  186 

REFORMATION  OF  INSTRUMENT. 
See  MoBTOAOE,  2. 

REFUNDING  TAXES. 
See  Taxes,  1. 

RELEASE. 
See  Decedenv'  Estates,  2;  Mortqage,  7;  Plxabino,  1. 

REMEDY. 
See  Promissory  Note,  8 ;  Taxes,  1, 8. 

REPEAL  OF  STATUTE. 
See  Taxes,  1 ;  Usury,  2, 

REPLEVIN. 
See  Railroad,  5. 

Justice  of  the  Peace. — THUe  to  Lands, — In  an  action  by  the  guardian  of  cer- 
tain minors,  to  recover  possession  of  certain  property,  commenced 
before  a  justice  of  the  peace  and  thence  appealed  to  the  circuit  court, 
the  complaint  alleged,  that  the  defendant  had  unlawfully  entered  upon 
certain  real  estate,  belonging  to  such  minors  and  another  as  tenants  in 
common,  and  had  cut  down  and  converted  into  logs  certain  timber 
growing  thereon,  and  had  unlawfully  carried  the  same  away;  that 
such  logs  were  the  property  of  such  tenants  in  common ;  that  the  de- 
fendant, unlawfully  detains  such  logs  from  the  plaintiff,  ^*  who  is  en- 
titled to  the  poraession  thereof  •"  and  that  the  same  have  not  been 
taken  by  virtue  of  any  execution,  etc.  Upon  issue  formed  by  an  affi- 
davit denying  that  the  plaintiff  was  such  ^ardian,  there  was  a  trial 
resulting  in  a  general  verdict  for  the  plaintiff,  and  in  special  findings 
that  no  demand  had  been  made  before  suit,  that  one  of  such  wards  was 
of  age,  and  in  possession  of  such  real  estate,  at  the  commencement  of 
the  suit,  and  that  such  tenants  in  common  were  the  owners  of  such  real 
estate  and  logs. 

Hdd,  on  appeal  to  the  Supreme  Court,  the  evidence  not  being  in  the  record, 
that  it  does  not  appear  that  the  title  to  real  estate  was  in  issue. 

Heldj  also,  that,  under  the  allej?ations  of  the  complaint,  the  plaintiff  could, 
and  tne  Supreme  Court  will  presume  he  did,  introduce  evidence  en- 
titling him  to  a  verdict. 

Held,  also,  that  the  answers  to  interrogatories  are  not  inconsistent  with  the 
general  verdict. 

Held,  also,  on  motion  in  arrest,  that  the  complaint  is  sufficient,  the  allega- 
tion as  to  the  title  to  land  bein^  immaterial,  and  the  gist  of  the  action 
b^ing  as  to  the  right  of  possession  of  the  logs.       Deacon  v.  Powered  489 

REVIEW  OF  JUDGMENT.      . 
See  Divorce,  6 ;  Judgment,  9, 10 ;  Jury,  2. 
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REVIVOR. 
See  Statute  of  Limitations,  3  to  7. 

REVOCATION. 
See  Abbttratiok,  8,  9;  Bastabdy. 

SELF-DEFENCE. 
See  CiuMiNAii  Law,  18. 

SET-OFF. 
See  DBCEDrans'  Estateb,  9;  Juiwiosnt,  1 ;  Usuby,  5. 

SHEEP. 
See  Taxeb,  4,  5,  6. 

SHERIFF. 
See  P1.EADING,  11. 

SHERIFF'S  SALE. 
See  Pbincipal  and  Surety,  1 ;  Redemption. 

SPECIAL  FINDING. 
See  Contract,  6. 

SPECIFIC  PERFORMANCE. 

1.  Vendor  and  Purchaser  — Tender, — In  an  action  by  the  pnrchafier,  against 
the  vendor,  to  enforce  specific  performance  of  a  contract  for  the  sale 
and  conveyance  of  real  estate,  the  complaint  need  not  aver  a  tender 
of  performance  by  the  plaintiff,  if  there  oe  an  averment  therein  that 
the  defendant  had  expressly  repudiated  the  contract,  and  notified  the 
purchaser  that  tender  was  waived.  Martin  v.  MerriU,  34 

2.  Same. — Hwband  and  Wife. —  TTt/e's  Refiual  to  Convey. — Abatement  of 
Price. — In  an  action  against  a  husband  and  wife,  to  enforce  specific 
performance  of  a  contract  for  the  sale  and  conveyance  of  his  real  es- 
tate, executed  by  them  to  the  plaintiff,  if  the  wire  avail  herself  of  her 
coverture  by  plea,  a  decree  of  performance  may  nevertheless  be  ren- 
dered against  the  husband,  conditioned,  that,  if  the  wife  join  in  such 
conveyance,  the  plaintiff  shall  pay  the  full  contract  price  therefor,  but 
that  otherwise  such  payment  shall  be  abated  to  the  amount  01  the 
ascertained  value  of  the  wife's  inchoate  interest  in  such  real  estate.  lb. 

3.  Same. — Dower. — Evidence. — Where,  in  such  case,  the  evidence  and  find- 
ing are  as  to  the  value  of  her  inchoate  right  01  dower,  the  defendant 
can  not  complain  of  an  abatement  equal  to  such  value.  lb, 

4.  Same. — Prominsory  Note. — ^Where  such  contract  provides,  generally,  for 
deferred  payments  of  portions  of  the  purchase-money,  the  vendor  can 
not  demand  the  execution  of  promissory  notes  therefor,  payable  in 
bank.  lb. 

5.  Same. — Purchaser's  Option. — ^Where  such  contract  provides  that  the 
purchaser  may  accept  the  same  within  a  specified  time,  at  his  option, 
an  endorsement,  on  the  contract  executed  by  him,  that  he  has  accepted 
the  real  estate  on  the  terms  proposed,  is  a  valid  declaration  01  his 
option.  lb, 

STATUTE  CONSTRUED. 

See  CinEB  and  Towms,  1,  4,  8 ;  Criminal  Lav^t,  6,  24,  31,  41 ;  Debcehtb; 
LiquoR  Law,  9 ;  Rau.road,  7 ;  Supreme  Cottrt,  26. 
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STATUTE  OF  FRAUDS. 

See  Vendor  jjsd  Pubchaseb,  1. 

Ooniraet  in  CongidenUion  of  Oonveyanee. — A  verbal  agreement  by  the  grantee, 
with  the  ffrantor,  of  certain  lands,  that,  in  conaideration  of  such  con- 
veyance, tne  former  will  support  the  latter  during  his  life,  is  not  within 
the  statute  of  frauds.  Harper  v.  HarpeTy  547 

STATUTE  OF  LIMITATIONS. 
.  See  CBnmrAii  Law,  24. 

1.  OfieUU  Bond, — Township  Tnulee. — An  action  upon  the  official  bond  of 
a  township  trustee,  if  not  commenced  within  three  years  after  the  ac- 
cruing of  the  cause  of  action,  is,  as  to  sureties,  barred  by  the  statute  of 
limitations.  Hawthorn  v.  The  State,  ex  reL,  etc,,  286 

2.  Same. — AmendmenL — If  an  action  on  such  bond  be  commenced  within 
three  years  after  the  cause  of  action  has  accrued,  by  an  incompetent 
relator,  and,  after  the  expiration  of  that  time,  a  substituted  complaint 
by  a  competent  relator  be  filed  in  such  cause,  the  action,  as  to  sureties, 
is  barred.  Ih. 

3.  Revivor  — ^The  statute  of  limitations  of  twenty  vears  is  a  sufficient  defence 
to  an  action  by  the  State,  on  the  relation  of  the  Attorney  Greneral,  to 
revive,  and  obtain  execution  on,  a  judgment  rendered  against  the  de- 
fendant in  a  criminal  prosecution.    Strong  v.  The  State,  ex  rel,,  ete.,  428 

4.  Same. — Payment. — Where,  in  such  case,  a  payment  has  been  made  on 
such  judgment  within  twenty  years,  that  fact  should  be  replied.       lb. 

5.  Same. — Payment  of  Costs. — A  payment  of  the  costs  accrued  in  such 
cause  is  not  such  a  payment  upon  the  judgment  as  will  relieve  it  from 
the  operation  of  the  statute.  J6. 

6.  Same. — PresumptioTi, — A  partial  payment  of  a  debt,  replied  to  the  stat- 
ute of  limitations,  raises  only  a  prima  fajde  presumption,  that  such 
payment  is  an  admission  of  continued  inaebtedness.  /6. 

7.  Exeepiian. — Pleading. — In  an  action  on  account  for  money  loaned, 
where  the  six  years'  statute  of  limitations  is  pleaded,  a  reply  that 
such  money  is  part  of  a  mutual  running  account,  remaining  unsettled, 
and  extending  up  to  the  time  of  bringing  the  action,  is  sufficient  on 
demurrer.  Harper  v.  Harper,  547 

SUBROGATION. 
See  Vendor  and  Purchaser,  3. 

SUBSCRIPTION. 
See  Contract,  7 ;  Turnpike,  3,  8,  9. 

SUMMONS. 
See  Procebs. 

SUNDAY. 
See  Contract,  1  to  4. 

SUPERIOR  COURT. 
See  Supreme  Court,  22. 

SUPREME  COURT. 

See  Contract,  7 :  Crihxnai.  Law,  2,  3, 12,  21 ;  Divorce,  4 ;  Evidemob,  8, 
10,  13  to  16 ;  Instruction  to  Jury,  1 ;  Mortqagb,  1.  2, 13 ;  New 
Triai*,  3,  7 ;  Pleading,  7 ;  Practice,  3,  4,  6,  8, 12, 13,  14,  17 ;  Real 
Estate,  Action  to  Recover,  4 ;  Replevin. 

1.  BUI  of  Exceptions. — Evidence. — On  appeal  to  the  Supreme  Court,  from 
the  finding  of  a  court  upon  an  application  to  it  to  set  aside  a  default. 
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tried  upon  affidayits  submitted  by  the  parties,  no  question  is  presented 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  finding,  unless  the 
bill  of  exceptions  affirmatively  shows  that  it  contains  all  the  evidence. 

The  DranlUin  Jngurance  Co.,  etc,,  v.  Cook,  11 

2.  J^ractiee. — Pleading, — Error  in  sustaining  a  demurrer  to  a  paragraph 
of  a  pleading  is  not  available  on  appeal  to  the  Supreme  Court,  where 
the  matter  therein  alleged  was  admissible  and  admitted  in  evidence, 
on  the  trial  of  the  cause,  under  a  remaining  paragraph. 

Martm  v.  Jkferrttt,  34 

3.  iVocCioe. — Ewd&noe, — Where,  on  appeal  to  the  Supreme  Court,  a  fact 
essential  to  the  validity  of  the  finding  may  be  fairly  inferred  from  the 
evidence,  the  finding  will  not  be  disturbed  merely  because  such  fact 
was  not  distinctly  proved.  The  Ohio,  eU,,  A.  W.  Oo.  v.  Stem,  61 

4.  Brief. — Praetiee, — Where,  on  appeal  to  the  Supreme  Court,  the  brief  of 
the  appellant  neither  states  nor  discusses  any  question  arising  on  the 
record,  the  judgment  will  be  affijrmed.  Martin  v.  Smith,  62 

5.  BiUof  Exceptions, — Time, — ^The  record  of  a  cause  appealed  to  the  Su- 
preme Court  showed,  that,  in  term  time,  a  certain  period  had  been 
granted  within  which  to  file  a  bill  of  exceptions,  and  that,  after  the 
expiration  of  such  period  and  term,  a  bill  of  exceptions  had  been  filed 
showinff  Uiat  a  longer  time,  not  then  expired,  had  been  granted  for 
such  filing. 

Heldf  that,  after  the  expiration  of  the  term,  the  judge  had  no  power  to 

grant  any,  or  a  lon^r,  time  for  filing  a  bill  of  exceptions,  and  that  it 
ad  not  been  filed  in  time.  Whitworth  v.  Sour,  107 

6.  Assignment  of  Error. — Praetiee. — An  alignment  as  error  of  a  ruling 
which  18  merely  cause  for  a  new  trial,  presents  no  question  to  the  Su- 
preme Court,  on  appeal.  Grant  v.  WestfaU,  121 

7.  Same, — Every  cause  for  a  new  trial,  properly  assigned  in  the  motion 
therefor,  is  brought  before  the  Supreme  Court  for  review,  hj  an  as- 
signment as  error  of  the  ruling:  of  the  lower  court  on  such  motion.   lb, 

8.  Verdict. — JVoc/ice. — A  verdict  will  not  be  disturbed  by  the  Supreme 
Court,  on  appeal,  where  there  is  evidence  tending  to  support  it        lb, 

9.  Excessive  Ikmuiges, — JVac^.*- Where  excessive  dam  ages  are  not  assigned 
as  cause  in  a  motion  for  a  new  trial,  the  Supreme  Court,  on  appeal, 
will  not  disturb  the  judgment,  though  it  appear  from  the  evidence  that 
the  damages  assessed  were  excessive.  Hunt  v.  MiiUgan,  141 

10.  Bill  of  Exe^icns. — Praetioe. — A  bill  of  exceptions  filed  after  the  ex- 
piration of  the  time  granted  therefor  forms  no  part  of  the  record,  on 
appeal  to  the  Supreme  Court.  Homing  v.  WendelL  171 

11.  Verdict, — Pra^itice. — "VMiere  the  evidence  is  not  in  the  record,  on  ap- 
peal to  the  Supreme  Court,  no  question  is  presented  as  to  whether  or 
not  the  verdict  is  contrary  to  law  or  the  evidence.  Vaughn  v.  FhraU,  182 

12  .  Judicial  Notice. — ^The  Supreme  Court,  on  appeal,  takes  judicial  notice 
of  the  terms  of  circuit  courts,  and  their  duration.  Spencer  v.  Ourtis,  221 

13.  EmdcTice. — New  Trial. — MThere  the  grounds  of  objection  to  the  admis- 
sion of  alleged  erroneous  evidence  do  not  appear  by  the  record,  on  ap- 
peal to  the  Supreme  Court,  no  question  in  relation  thereto  is  presented 
for  decision.  McGormick  v.  Mitchell,  248 

14.  Practice. — Motion  to  Strike  Out — The  overruling  of  a  motion  to  strike 
out  part  of  a  pleading  is  not  available  as  error  on  appeal  to  the  Su- 
preme Court,  where  it  does  not  appear  from  the  record  that  such  ruling 
worked  injustice.  Oily  of  OrawfordsvilU  v.  Brvndage,  262 

16.  Appeal. — ^Prior  to  the  taking  effect  of  the  act  of  March  14th,  1877, 
(Acts  1877,  Spec.  Sess.,  p.  59,)  amending  section  550  of  the  practice 
act,  where  set-off  was  pleaded  in  an  action  originating  before  a  justice 
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of  the  peace,  the  party  agaioat  whom  judgment  was  rendered  might 
appeal  to  the  Supreme  Court,  though  such  judgment  was  for  leas  than 
ten  dollam,  if  the  amount  of  the  judgment  and  nia  own  claim  exceeded 
that  sum.  Shricer  v.  Bowen,  266 

16.  PraeHee. — Bill  of  Exceptions, — ^The  truth  of  matter  alleged  as  cause  for 
a'new  trial  must,  on  appeal  to  the  Supreme  Court,  he  shown  by  a  bill 
of  exceptions,  unless  it  otherwise  appears.  Owen  v.  Owen,  291 

17.  New  Tried, — Assi^ment  cf  Error. — Matter  which  is  merely  cause  for  a 
new  trial  is  not  assignable  as  error,  on  appeal  to  the  Supreme  Court. 

Skroyer  v.  Bask,  849 

18.  Deaih  of  Parly, — Judffmeni, — Where,  after  the  submission  of  a  cause  to 
the  Supreme  Court,  on  appeal,  a  party  thereto  dies,  judgment  in  the 
cause  may  be  afterwards  renderea  as  of  the  term  at  which  the  cause 
was  submitted.  Loehenow  v.  Sides,  360 

19.  Heading, — Where  no  objection  by  demurrer,  motion  to  make  specific 
or  motion  in  arrest  is  presented  to  a  complaint,  which,  though  defec- 
tiye  in  some  of  its  averments,  states  facts  sufficient  to  render  a  judg- 
ment thereon  a  bar  to  another  action,  such  defects  are  cured  by  the 
verdict,  and  can  not  be  presented  to  the  Supreme  Court  by  an  assign- 
ment of  error  that  the  complaint  is  insufficient.  Donellan  v.  Hardy,  398 

2Q«  Praetiee, — EwUnee, — Error  in  the  admission  of  evidence^  which  was 
neither  objected  to  nor  assigned  as  cause  for  a  new  trial,  is  not  avail- 
able on  appeal  to  the  Supreme  Court  Leever  v.  HamiU,  428 

21.  Same, — The  overruling  of  a  motion  to  strike  out  part  of  a  pleading  ia 
not  available  as  error  on  appeal  to  the  Supreme  Uourt. 

Brinkmeyer  v.  Helbling,  435 

22.  Astiffnmenl  of  Error, — An  assi^ment  of  error,  on  appeal  to  the  Su- 
preme Court  from  the  Superior  Court,  that  the  latter  court  erred  at 
general  term  in  affirming  its  judgment  at  special  term,  presents  for  de- 
cision all  errors  properly  assigned  at  general  term. 

Alexander  v.  North-  Western,  etc,,  Universiiy,  466 

23.  Harmless  Error. — ^Where  no  harm  results  from  a  ruling,  to  the  party  com- 
plaining thereof,  it  is  not  available  as  error.    Killian  v.  Eigenmann,  480 

24.  Unaxadlable  Error. — Judgment. — ^Where  the  complaint  in  an  action  is 
insufficient,  a  judgment  rendered  therein  for  the  defendant,  on  the  trial 
of  the  cause,  will  not  be  reversed  by  the  Supreme  Court,  on  apj^eal, 
because  of  errors  committed  by  the  lower  court  against  the  plaintiff. 

Oilhert  v.  Allen,  524 

25.  Appeal. — Judgment — ^The  refusal  of  the  circuit  court  to  confirm  a  re- 
port made  by  the  trustee  of  an  express  trust,  under  a  will,  is  not  a 
final  judgment  from  which  an  appeal  will  lie  to  the  Supreme  Court 
but  is  merely  an  interlocutory  oraer.  Thiebaud  v.  Dt^our,  598 

26.  Same. — InterloeuUory  Order. — No  appeal  lies,  under  section  18Q  of  the 
decedents'  act,  (2  K.  S.  1876,  p.  557,)  from  an  interlocutory  order,  ex- 
cept as  authorized  by  section  576  of  the  practice  act  (2  R  8. 1876, 
p.  245.)  Ih. 

SURVEY. 

See  MoirraAOE,  13. 

TAX  DEED. 
See  Taxis,  2, 3. 

TAXES. 

See  Vendor  and  Purchaser,  1. 

1.  Congressional  Sehod  Lands. — Refunding  Tares. — Prior  to  the  takiuff  effect 
of  the  act  of  February  8th,  1877,  (Acts  1877.  Reg.  Sess.,  p.  139,)  "de- 
claring school  lands  taxable  after  they  have  been  sold  and  before  deed 


646  INDEX. 

is  made/'  etc.,  an  owner  of  certain  of  Bach  lands  filed  his  petition  be- 
fore the  proper  board  of  commissioners,  asking  the  refunding  of  cer- 
tain taxes  paid  thereon  hj  him,  alleged  to  have  been  assessed  while 
held  by  a  certificate  of  purchase,  and  before  the  same  had  been  con- 
veyed by  deed.  After  such  act  had  taken  eflect,  on  appeal  to  the  cir- 
cuit court,  upon  a  special  finding  of  the  facts,  in  accord  with  the  alle- 
gations of  the  petition,  and  as  a  conclusion  of  law  thereon,  judgment 
was  rendered  in  favor  of  the  petitioner. 

Jleidf  that  taxes  voluntarily  paid  are  not  recoverable,  except  by  statute. 

Hddf  also,  that  where  a  right  of  action,  not  existing  at  common  law,  is 
given  by  statute,  a  repeal  of  the  same  by  another  statute,  containing 
no  clause  saving  pending  actions,  takes  away  such  right  of  action,  in 
all  such  causes  wnich  have  not  proceeded  to  final  judgment. 

Hdd,  also,  that,  prior  to  the  taking  effect  of  such  statute  of  February  8th, 
1877,  such  action  could  have  been  maintained  under  the  provisions  of 
the  act  of  March  2d,  1853,  (1  G.  &  H.,  p.  110,) ''  in  relation  to  the  re- 
funding of  taxes  wrongfully  assessed  and  collected." 

Held.  also.  Uiat  such  act  of  March  2d,  1853,  so  far  as  it  authorizes  the  refund- 
ing oi  illegal  taxes  on  school  lands,  is  repealed  by  the  act  of  February 
8th,  1877.  The  Boards  etc,,  v.  Buekman,  96 

2.  Evidence. — Tax  Deed. — ^Where  a  tax  deed  fails  to  show  that  the  personal 
property  of  the  delinquent  had  been  exhausted  before  the  sale  of  his 
real  estate,  or  that  he  nad  no  such  property,  such  deed,  unless  accom- 
panied by  proper  evidence  of  such  lact,  is  inadmissible  as  evidence  of 
title.  Ward  v.  Montgomery,  276 

8.  Defect  in  Tax  Deed. — Remedy. — Where,  in  such  action,  through  defects 
in  his  tax  deed,  the  holder  fails  to  establish  his  title  to  the  real  estate, 
he  is  entitled  to  have  a  decree  against  the  realty  for  the  amount  found 
due  him,  under  the  provisions  of  section  257, 1  R.  S.  1876,  p.  129.     lb, 

4.  Dog  Tax. — Sheep. — Mandate. — Mandate  against  the  township  trustee  is 
not  the  proper  remedy  against  the  township,  by  the  owner  of  sheep 
which  have  Deen  killed  by  dogs.  Shelby  T'vfp,  etc.,  v.  BandleSj  390 

5.  JSame. — Toumakip  Liable. — Where  such  trustee  has  in  his  hands  funds 
derived  from  the  dog  tax,  which  he  refuses  to  apply  to  the  payment  of 
just  claims  for  sheep  killed  by  dogs,  the  township  is  liable  to  the  owner 
of  such  sheep,  in  an  action  by  him  for  tlie  value  thereof.  lb. 

6.  Same. — Priorily. — Such  claims  must  be  paid  in  the  order  of  their  pri- 
ority, out  of  such  fund,  as  it  is  collected  from  year  to  year,  it  not  hav- 
ing been  intended  by  the  Legislature  that  such  fund  for  each  year 
should  satisfy  such  claims  only  as  accrued  in  that  year.  lb. 

TELEGRAPH  CX)MPANY. 

1.  Message. — Character  of. — Upon  payment  or  tender  of  its  usual  charges. 
a  telegraph  company  is  bound  oy  law  to  transmit  anv  message  couched 
in  decent  language,  which  is  placed  in  the  hands  of  its  agent  for  that 
purpose ;  though  it  may  refuse  to  transmit  one  couched  in  indecent 
terms.  Western  Union  Telegraph  Co.  v.  Fergvaon,  495 

2.  Adtion  for  Damages. — DtfeMe. — In  an  action  against  a  telegraph  com- 
pany, to  recover  the  statutory  penalty  for  refusing  to  transmit  a  proper 
message,  an  answer  allying  such  message  to  have  been  intended  for  an 
immoral  purpose  is  insufficient.  ^     lb. 

3.  Same. — Pleading. — ESmdenee. — In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  transmit  a  message,  the  plaintin  must  aver 
in  his  complaint,  and  prove  on  the  trial,  that  the  defendant  has  a  line 
of  wires  wholly  or  partly  in  this  State,  that  it  is  engaged  in  teleffraphing 
for  the  public,  and  that  a  particular  message  was  placed  in  t£e  nands 
of  its  agent,  for  transmission.  lb. 
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TENDER 

See  CoMTRACTy  7 ;  Railroad,  2  to  5 ;  Spbcifig  Perfobmangi^  1 ; 

Teleqraph  Comfany,  1. 

TIME. 
See  GsDiiNAL  Law,  5 ;  Judgment,  4. 

TITLE-BOND. 
See  Fkaud,  1. 

TOWNSHIP. 
See  Taxes,  5;  Township  Tbusieb. 

TOWNSHIP  TRUSTEE. 
See  Paupeb  ;  Statute  of  Limitations,  1 ;  Taxes,  4, 5,  6. 

TRESPASS. 
See  Gontbact,  5 ;  Evidence,  6. 

^Vtwcr.— Cwiwmon  of  Joini  Property . — One  who  anlawfuUj  takes  possession 
of  personal  property  belonging  to  joint  owners,  and  converts  to  his 
own  use,  and  sells  the  interest  of  either  owner,  without  his  consent,  is 
guilty  of  a  tort,  and  is  liable  to  such  owner  for  the  value  of  such  in- 
terest. (Mim  y.  Aytn^  289 

TRIAL, 
See  Abbitbation,  7. 

TROVER. 
SeeTBESFASB. 

TRUSTEE. 
See  Supreme  Ck)UBT,  26. 

TURNPIKE. 
See  Cbimikaii  Law,  31 ;  Pleading,  3 ;  PBOMisaoBT  Note,  1.     . 

1.  ArUdes  of  ABSodiUion. — I\wstioe, — Pleading, — ^Where  the  complaint  in 
an  action  by  a  turnpike  company  alleses  that  a  copy  of  its  articles  of 
association  nas  been  filed  in  tne  office  oi  the  recorder  of  the  only  coun^ 
through  which  it  is  averred  its  road  passes,  an  objection,  that  no  such 
copy  has  been  filed  in  the  recorder's  office  of  another  county  through 
which  such  road  also  passes,  must  be  presented,  not  by  demurrer,  but 
by  answer.  Miller  v.  Wild  Cat  O.  R.  Co,,  241 

2.  Same, — Map  of  Bcule, — ^The  line  or  route  of  the  road  of  a  turnpike  com- 
pany may  oe  described  in  its  articles  of  association  by  a  map  of  such 
road,  incorporated  in  such  articles,  showing  the  starting-point,  line 
and  terminus  of  the  same.  lb, 

3.  Same, — SubseripHon, — It  is  no  defence  to  an  action  on  a  subscription  of 
stock  to  a  turnpike  company,  that  the  defendant  was  induced  to  make 
such  subscription  by  false  and  fraudulent  representations  as  to  the 
terms  of  payment  of  the  same,  made  to  the  defendant  by  the  person 
soliciting  nis  subscription.  lb. 

4.  Same, — Location  o^  Turnpike  on  Highway,'^To  an  action  to  collect  the 
last  instalment  of  such  subscription,  the  defendant  answered,  that  the 
plaintifi*  had  constructed  its  road  on  the  line  of  a  public  highway, 
without  having  obtained  the  consent  of  the  proper  ooard  of  county 
com  missioners. 

Hddy  on  demurrer,  that  the  answer  is  insufficient.  lb, 

6,  Directors, — Election. — Quo  Warranto. — ^Irregularity  in  the  election  of  the 
directors  of  a  turnpike  company  is  no  defence  to  an  action  by  sacli 
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companjr  to  collect  stock  sabecribed  by  the  defendant  to  its  articles  of 
amociation,  though  it  might  be  groand  for  a  qm  warranto  to  oust  such 
directors.  SuAamOz  ▼.  FerMtOet,  eU^  Turnpike  Go^  457 

6.  Same, — OaUs  by  Dvedon. — ^Where,  in  such  action,  the  complaint  al- 
l^pes  the  election  of  a  board  of  directors,  who  then  located  the  turn- 
pike and  made  calls  for  the  amounts  of  subscriptions,  it  is  sufficientlj 
shown  that  such  election  preceded  the  making  of  such  calls.  lb, 

7.  Same. — Judidai  Notice. — ^The  articles  of  association  of  such  company, 
filed  with  the  complaint  in  such  action,  are  properly  a  part  of  the  com- 

•  plaint,  and  where  such  articles  state  the  termim  of  the  road  to  be 
within  a  certain  county,  the  courts  of  this  State  will  take  notice  that  a 
road  running  from  one  of  such  termini  to  the  other  is  located  wholly 
in  such  county.  lb, 

8.  Same. — Rendence. — ^The  use  of  a  double  comma,  following  the  name  of 
a  subscriber  to  such  articles  of  association,  under  the  name  of  a  cer- 
tain specified  locality,  sufficiently  designates  such  subscriber's  resi- 
dence, lb, 

9.  Same. — Failure  to  Denenaie. — ^Where  such  articles  fail  to  designate  the 
residence  of  some  of  the  subscribers,  and  improperly  designate  that  of 
others,  but  the  amount  subscribed  by  those  whose  residence  is  rightly 
designated  is  sufficient  to  make  the  amount  required  by  law,  such  sub- 
scriptions are  valid.  lb, 

10.  Judgment  — AppraiBemenL — Judgment  may  be  rendered  in  such  action 
collectible  without  appraisement.  lb, 

UNLAWFUL  DETENTION. 
See  Beaii  Estate,  Actiok  to  Rboovzb,  8. 

USURY. 

L  Heading, — Dromisaory  Note. — Braetiee. — ^Where,  in  an  action  on  a  prom- 
issory note,  the  defendant  answers  that  such  instrument  is  the  last  of  a 
series  of  usurious  renewals  of  a  usurious  promissory  note,  and  that 
the  real  principal,  and  lawful  interest  thereon,  have  been  overpaid,  and 
asking  to  recoup  the  excess,  an  objection  that  the  dates  of  such  re- 
newals, and  of  payments  thereon,  are  not  alleged^hould  be  made,  not 
by  demurrer,  but  by  motion  to  make  specific.     Mokraft  ▼.  MeUoH,  539 

2.  Beeoupment.— Repeal  of  StatuU.—Bj  the  act  of  March  9th,  1867,  (1  R. 
S.  1876,  p.  599.)  concerning  interest  on  money  and  the  recouoment  of 
usury,  so  much  of  section  5  of  the  act  of  March  7th,  1861,  (1  K.  S.  1876, 
p.  599,)  on  the  same  subject,  as  amended  by  the  act  of  I>ecember  19th, 
1865,  (3  Ind.  Stat.,  p.  316,)  as  prohibited  the  recoupment  of  usury,  was 
repealed,  but  that  part  of  such  section  prohibiting  a  direct  action 
therefor  is  still  in  force.  lb, 

8.  iSbne. — DimiisaaL — Braetiee. — Where,  in  an  action  on  a  promissory 
note  wherein  the  defendant  answers  seeking  to  recoup  usurious  inter- 
est, alleged  to  have  been  paid,  the  plaintiff  dismisses  his  complaint, 
such  dismissal  carries  all  the  pleadings  out  of  court,  and  the  defend- 
ant can  not  prove  or  recover  such  usury.  lb. 

4.  Same. — Extent  of  Beeovery. — Recoupment  of  usurious  interest,  alleged 
to  have  been  paid  on  a  promissory  note  in  suit,  can  be  had  only  to  the 
extent  of  any  balance  due  on  such  note,  and  judgment  for  any  excess 
of  such  utmry  can  not  be  rendered.  lb, 

5.  Same. — Set-Off. — ^In  recoupment  the  defendant  can  only  use  his  claim 
in  diminution  or  abatement  of  the  plaintiff's  cause  of  action,  and  can 
not,  as  in  set-off,  recover  for  the  excess  of  hb  claim  over  that  of  the 
plaintiff.  /&. 
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VALUATION. 

See  APPRATRKMKWT. 

VABIANCE. 
See  Gbduxaii  Law,  23,  28. 

VENDOB  AND  PURCHASER 
See  pBiNGEPAii  Asm  Agent  ;  Spbcifio  Perfobmahgb. 

1.  Cowoeyanee. — Taxes, — In  consideration  of  the  conveyance  of  certain 
real  estate,  hj  quitclaim  deed,  by  A.  to  B.,  and  the  promise  of  the  for- 
mer to  pay  all  delinquent  taxes  dne  thereon,  B.  conveyed  certain  real  es- 
tate to  A.,  by  warranty  deed,  and  also  promised  to  pay  all  delinqaent 
taxes  thereon.  Afterward,  B.,  to  save  the  real  estate  conveved  to  him 
by  A^  from  sale  for  snch  tax^  paid  the  same,  and  then  brought  an 
action  therefor  against  A. 

Mdd,  that  each  conveyance,  and  the  promise  accompanying  it,  were  the 
consideration  for  the  other  conveyance  and  promise. 

Hddf  also,  that  the  plaintiff  may  show,  by  parol  evidence,  the  actual  con- 
sideration of  his  deed  to  the  defendant,  and  that  the  same,  or  some 
part  thereof,  remains  unpaid. 

Sdd,  also,  that  the  taxes  due  on  the  land  conveyed  by  B.  were  exempt  from 
the  operation  of  his  warranty. 

Hdd.  also,  that  A.'s  promise  to  pay  the  taxes  due  on  the  land  conveyed  hy 
nim  is  not  within  the  statute  of  frauds.  Headru^  v.  TTiseAor^,  129 

2.  Oonveyance, — Quattti^  Conveyed, — Fraud, — ^In  an  action  against  ^e  nnr- 
choser  of  a  tract  of  real  estate,  conveyed  to  him  by  a  warranty  aeed 
as  containing  a  specified  number  of  acres,  **  more  or  less,"  to  recover 
for  purchase-money  evidenced  by  a  promissory  note,  and  to  foreclose  a 
mortgage  given  to  secure  its  payment,  it  is  no  defence  to  answer,  that, 
during  the  negotiations  resulting  in  such  conveyance,  representations 
upon  which  the  defendant  relied,  and  which  subsequently  proved  to 
be  untrue,  were  made  by  the  vendor  to  the  purchaser,  that  the  tract  so 
conveyed  contained  a  certain  number  of  acres,  unless  it  be  also  alleged 
that  such  representations  were  made  fraudulently  and  with  intent  to 
deceive  the  purchaser.  Joadyn  v.  EdwcardSf  212 

S.  Same.— Assuming  Encumbranee. — Suhrogation, — Foreelomre. — ^A  tract  of 
real  estate,  which  was  encumbered  by  a  mortgage  executed  by  the 
owner  to  another,  to  secure  the  payment  of  a  jpromissory  note  for  a 
certain  sum,  waiving  valuation  laws' and  stipulating  for  attorney's  fees, 
was  conveyed  by  the  owner  to  a  third  person  by  a  deed,  which,  partic- 
ularly describing  such  encumbrance,  provided  that  the  grantee,  as  part 
of  the  consideration  for  such  conveyance,  should  assume  and  pay  the 
same  at  maturity,  **'m  accordance  with  the  terms  thereof.'^  Such 
grantee  having  made  default  in  snch  payment,  his  grantor  paid  off  the 
same  and  brought  an  action  against  the  srantee  to  recover  the  same. 

Hdd,  that  the  plaintiff,  being  himself  bound  for  such  debt  to  the  mort- 

{;agee,  by  paying  off  the  same,  became  subrogated  to  the  rights  of  the 
atter,  and  was  entitled  to  a  judgment  for  the  amount  of  such  note, 
waiving  valuation  laws  and  including  attorney's  fees,  and  to  have  fore- 
closure of  such  mortgage. 
JSeMy  also,  that,  as  between  the  defendant  and  plaintiff,  their  relations  be- 
came, by  such  contract  of  conveyance,  that  of  principal  and  auretv 
respectively  on  such  debt.  Jo. 

VENUE. 
See  CRiMiNAii  Law,  5. 
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VENUE,  CHANGE  OP. 
See  Cbiicinal  Law,  1. 

1.  J^Vom  J^dge  and  County, — ^A  party  to  an  action  is  not  preclnded 
from  taking  a  change  of  venue  from  the  judge,  by  the  fact  that  he  has 
theretofore  taken  a  change  from  the  countj.  Shriver  y.  Bowen,  266 

2.  iSbfn«. — A  party  to  an  action  is  not  precluded  from  taking  a  change 
from  the  judge  before  whom  the  cause  is  pending,  by  the  fact  that  he 
has  obtained  a  change  of  venue  from  the  county.      Leary  v.  Ebert,  Alb 

3.  Same, — AffidamL — Whenever  the  judge  of  a  court  is  notified  in  any 
manner,  whether  by  affidavit  or  by  a  mere  suggestion  of  a  party,  that 
a  cause  in  which  he  has  acted  as  counsel  is  pending  before  him,  it  is 
his  privilege,  as  well  as  his  duty,  to  refuse  to  try  such  cause,  and  to 
set  the  same  for  trial  before  some  other  judge.      Joyce  v.  WkUneyy  550 

VERDICT. 

See  CoHTRACT,  6 ;  Ihtebbogatoby  to  Jubt,  1 ;  New  Tbiaj^  8,  9 ;  Su- 

FBEME  Court,  8, 11, 19. 

VESTED  EIGHT. 
SeeTAZEB)  1. 

VOLUNTARY  PAYMENT. 

SeePAYMSNT. 

WABASH  AND  ERIE  CANAL. 
See  Conveyance,  2. 

WAIVER. 
See  Abkitratioh,  1, 2, 3;  Contract,  7;  Pbomibsory  Noh^  10 ;  "RArr.imAi^^  7. 

WARRANTY. 
See  Vendor  and  PuRCHAflEB,  1. 

WEIGHT  OF  EVIDENCE. 
See  Evidenge,  3;  New  Trial,  8,  9;  Sufbebcb  Coubt,  8. 

WIDOW. 
See  Dbcedentb'  'Ebtateb,  10, 12 ;  Descents  ;  Divobcb,  8;  Pleadoio,  11. 

WILL. 
See  Decedents'  Ebttateb,  1 ;  Divobce,  8. 

1.  Intatmiy  </  Tegtator. — A  person  who  has  become  the  victim  of  mental 
derangement,  amounting  to  insanity  in  any  form,  is,  ander  the  statute 
of  this  State,  incompetent  to  make  a  wilL  Eggen  v.  JSggerg,  461 

2.  InstrueHon  to  Jury. — jRirtut/  Inaamty, — On  the  trial  of  an  action  to  re- 
voke the  probate  of  the  will  of  a  testator  on  the  alleged  ground  of  his 
insanity,  an  instruction  to  the  jury,  that,  though  the  testator  might 
have  been,  to  some  extent,  insane,  yet  such  insanity  would  not  avoid 
the  will,  unless  it  could  be  shown  to  have  entered  into  or  affected  the 
will  itself,  is  erroneous.  lb, 

3.  TFtfeiem. — E3q)eii, — It  is  error  in  the  court  in  such  action,  in  instruct- 
ing the  jury  as  to  the  opinions  of  witnesses  r^arding  the  sanity  of  the 
testator,  and  as  to  the  opinions  of  experts  upon  hypothetical  questions, 
to  direct  them  as  to  the  weight  to  be  given  to  such  evidence.  lb, 

4.  Same. — An  instruction  to  the  jury  in  such  case,  that  "  the  testimony  of 
experts  is  usually  of  very  little  value  in  determining  the  sanity  or  in- 
sanity of  a  party,''  is  erroneous.  Ib» 
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5.     Same, — OredUnlUy, — ^The  credibility  of  experts  testifying  as  witnesses 
is  tested  by  the  same  roles  as  are  applied  to  any  other  class  of  wit- 

lb. 


WITNESS. 

See  Cqntekft;  Cbihinai«.Ijlw,  8, 11,  30,  32,  33,  39;  Evidengx^  1  to  4; 

PBAcrncE,  10, 14;  Wnx,  3,  4. 

ImpeachmenL — Evidence, — On  the  trial  of  an  action  to  recover  for  seirices 
alleged  to  have  been  performed  by  the  plaintiff,  for  and  at  the  request 
of  the  defendant,  where  the  defence  is,  that  such  services  had  oeen 
performed  for,  and  on  the  credit  of,  the  defendant's  contractor,  to 
which  the  latter  has  testified  on  behalf  of  the  defendant,  the  plaintiff 
may  then,  after  laving  the  proper  ground,  impeach  sucn  witness,  by 
givine  evidence  of  statements  made  by  him,  that  the  plaintiff  nad 
been  hired  by,  and  on  the  credit  of,  the  defendant.  Wilkenon  v.  Bust,  172 


<-^-^        tC>>.  \./<-A^ 
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